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J.S. VERMA. J. :

These appeals and the connected matters involve for
deci sion the comon question of law relating to the meaning
of "entertainnment expenditure"” in Section 37(2A) of the
I ncome-tax Act, 1961 (hereinafter referred to as "the Act")
during the relevant assessnment years. The decision of the
Gujarat High Court in Conm ssioner of Income-tax, Qujarat
vs. Patel Brothers & Co. Ltd., [1977] 106 |.T.R 424 (Qj.),
on this point is challenged by the revenue in these appeals
by a certificate granted under Section 261 of the Act. The
connected matters involve the same point. All cases relate
to the period prior to 1.4.1976 from which date only
Expl anation 2 inserted in sub-section (2A) of Section 37 by
the Finance Act, 1983 was applied retrospectively, even
t hough sub-section (2A) was inserted we.f.1.10.1967 by
Taxation Laws (Amendrment) Act, 1967.

The material facts in these appeals illustrative of al
connected matters, are these: The rel evant assessnent years
are 1969-70, 1970-71 and 1971-72 of which the corresponding
previ ous years ended on Septenber 30, 1968, Septenber 30,
1969 and Septenber 30, 1970 respectively. The assessee, a
limted conpany, clainmed kitchen expenses of Rs.22,301/-,
Rs. 25, 979/ - and Rs. 28, 620/ - respectively f or t hese
assessment years as expenses incurred for providing neals to
its enployees and/its  customers in the ordinary course of
its business as customary trade wusage.  The Incone-tax
of ficer disallowed the expenditure to ‘the extent of
Rs. 10, 101/-, Rs.12,979/-, and Rs.17,305/- respectively
corresponding to the expenses incurred for nmeals provided to
the customers even though it was found that the neals were
ordinary and not in-any -manner lavish. The assessee
preferred an appeal to the Appellate Assistant Conm ssioner
against the partial disallowance of this  expenditure. The
Appel | ate Assistant Commissioner held that the neals were
bare necessity having regard to the nature of business and,
therefore, the Incone-tax officer was directed to grant that
al l owance. The nmatter then went in appeal to the Tribuna
whi ch confirned the order of ‘the Appellate Assistant
Comm ssioner. At the instance of the revenue, the Tribuna
referred to the H gh Court for its decision twd questions of
| aw, nanely,

(1) Whether, on the facts and in the circunstances of
the case, the expenditure in question was in the nature of
entertai nnent expenditure in | aw?

(2) Whether, on the facts and in the circunstances of
the case, the expenditure in question would be allowable
only to the limted extent of Rs.5,000/- under section
37(2A) of the Income-tax Act, 1961, for ‘each of. the
assessment years under reference?

I dentical questions of law were referred for all the three
assessnent years.

The High Court answered both the questions 'in the
negative since it was found on the facts by the Tribuna
that indisputably the upcountry constituents of the assessee
cane to Ahnedabad for the purpose of business with the
assessee and having regard to the nature and nagnitude of
the business of the assessee, it would be necessary for the
assessee to nake arrangenents to provide neals to themwhile
i n Ahnedabad for business wth it, as it was not the
revenue’s case that the assessee had spent the noney for

throwing |lavish parties for its constituents. |t had been
found that the expenditure was for serving ordinary neals as
a bare necessity of the business. Accordingly, the

references were answered agai nst the revenue and in favour
of the assessee. These appeals are by certificate against
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that decision. The sane question is involved for decision in
the connected matters.

There is a conflict in the viewtaken by the High
Courts on the main question. The view taken by the High
Courts of Andhra Pradesh, Rajasthan, Mdhya Pradesh and
Karnataka is the same as that of the Gujarat H gh Court. The
contrary view has been taken by the Hgh Courts of
Al | ahabad, Punjab & Haryana, Patna and Keral a. The deci sion
of the Delhi Hgh Court in Comissioner of Income-tax vs.
Raj ast han Mercantile Co. Ltd.etc. etc.,[1995] 211 ITR 400 is
inline with the Gujarat view The difference in the views
taken by different Hi gh Courts has led to one set of
deci si ons agai nst the revenue and another set in its favour
This is howin this court sonme appeals and other matters are
by the revenue while the rest are by the assessees. As
earlier stated, all these matters relate to the period prior
to 1.4.1976 and, therefore, the decision is to be based on
sub-section (2A) of Section 37 of the Act m nus Expl anation
2 inserted later. W wuld refer to the tw sets of
deci sions after nentioning the rival contentions and the
vi ew t aken by us.

The contention of Shri ~B.B. Ahuja, |earned counsel for
the revenue is that al'l  kinds of hospitality is
entertai nment and, therefore, the entire expendi ture
i ncurred under this head, even for serving ordinary neals as
a bare necessity, falls wunder sub-section  (2A) of Section
37; and the expression "entertainment expenditure" in sub-
section (2A) must be construed to mean fromthe inception as
defined in Explanation 2 to sub-section (2A) of Section 37,
since Explanation 2 is nerely clarificatory. It was urged
that for this reason insertion of Explanation 2 only
w.e.f.1.4.1976 is i materi al and t he expr essi on
"entertai nment expenditure" in sub-section (2A) of section
37 must be so construed even for the period prior to
1.4.1976. In reply, Shri Harish Sal ve, |earned counsel for
the assessee contended that purposive interpretation of the
provi sion nust be nade. It was urged that the purpose was to
curb the tendency of incurring |lavish expenditure and not
customary hospitality extended by offering ordinary neals as
a bare necessity since the traditional neaning of every
hospitality is not entertainment. It was urged  that the
finding in all these cases was that the allowance cl ai ned
was only in respect of the expenditure incurred in providing
ordinary neals as a bare necessity and not any | avish food.

Section 37, to the extent naterial, is-as under

"37. General. - (1) Any expenditure (not

bei ng expendi ture of t he nat ure

described in sections 30 to 36 and not

bei ng in the nat ure of capita

expenditure or personal expenses of the

assessee), laid out or expended wholly

and exclusively for the purposes of the

busi ness or profession shall be allowed

in conputing the income chargeabl e under

the head "Profits and gai ns of business

or profession".

(2) Not wi t hst andi ng anyt hi ng
cont ai ned in sub-section (1), no
expendi ture in t he nat ure of
ent ert ai nnent expendi ture shal | be

allowed in the case of a conpany, which
exceeds the aggregate anount conputed as
her eunder : -

* k% * k% * k%

*(2A) Not wi t hst andi ng anyt hi ng
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contained in sub-section (1) or sub-
section (2), no allowance shall be nmade
in respect of so much of the expenditure
in t he nat ure of ent ert ai nment
expenditure incurred by an assessee
during any previous year which expires

after the 30th day of Septenber, 1967,

as is in excess of the aggregate anopunt

conput ed as hereunder: -

* k% * k% * k%

Explanation 1.-.........

***Expl anation 2. -For the renobva
of doubts, it is hereby declared that
for the purposes of this sub-section and
sub-section (2B), as it stood before the
1st day of April, 1977, "entertainnent
expendi ture" ~incl udes expenditure on
provision of hospitality of every kind
by the assessee to any person, whether
by way of provision of food or beverages
or in__any other nmanner whatsoever and
whet her or not such provision is made by
reason of any-~ express or i mplied
contract or customor usage of trade,
but does not include expenditure on food
or beverages provided by the assessee to
his enployees in office, factory or
ot her place of their work.

**(2B) Not wi t hst andi ng anyt hi ng
contained in this section, no allowance
shall be nmde in respect of expenditure
in t he nat ure of ent ert ainment
expenditure incurred within India by any
assessee after the 28th day of February,
1970. "

(enphasi s suppl i ed)

* Sub-section (2A) was inserted w.e.f.

1st Cctober, 1967 by the Taxation Laws

(Anmendrent) Act, 1967.

** Sub-section (2B) was inserted w.e.f.

1st April, 1970 by the Fi nance Act,

1970.

*** Explanation 2 was inserted by the

Fi nance Act, 1983 retrospectively w.e.f.

1.4.1976.

In Sanpath Ilyengar’s Law of Incone Tax, 8th Ed., vol.
2, reference is nmade to circular No. 372 dated Decenber, 8,
1983 of the Board, (1984) 146 |ITR st 31, wherein the scope
and effect of the above anendnents was expl ai ned as under: -

"Provi sion for cur bi ng
avoi dabl e or ostentatious expenditure in

busi ness or profession- Section 37 - 30.

Section 37 of the I ncome-t ax Act

provi des for deducti on in the

conputation of taxable profits of any
expenditure other than expenditure of
the nature described in sections 30 to

36 and section 80VV, or expenditure in

the nature of capital expenditure or

personal expenses of the assessee, laid
out or expended wholly and exclusively
for the purposes of the business or
profession carried on by the taxpayer.

Wth a view to cur bi ng certain

categories of avoidable or ostentatious
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expenditure by assessees carrying on
busi ness or profession, the Finance Act
has nade certain anmendnents to section
37 of the Incone-tax Act. The substance
of these anendnents is explained in
par agraphs 31 to 34 hereunder

Entertai nment expenditure. - 31.1

For the renpbval of doubts regarding the
scope of the expression "entertainnment
expenditure", the Fi nance  Act has
inserted a new Explanation for the
pur poses of sub-section (2A) of section
37 and al so sub-section (2B) of that
section as that sub-section stood before
1 April, 1977. The Explanation clarifies
t hat "ent er tai nnment expendi ture"
i ncl udes expenditure on - provision of
hospitality of every kind by the
assessee to any person, _whether by way
of . provision of food or beverages or in
any ot her— nmanner whatsoever and whet her
or not such provision is nmade by reason
of any express or inmplied contract or
custom usage or trade. However ,
expenditure incurred in providing food
or beverages by an enployer to his
enpl oyee in office, factory or other
pl ace of their work will not be regarded
as entertai nnent expenditure.

31.2 This anendnment takes effect

retrospectively from 1 April, 1976, and
will, accordingly, apply in relation to
t he assessment year 1976-77 and
subsequent years.

31.3 Under the existing provisions
of section 37(2A) of the Inconme-tax Act,
deduction in respect of expenditure on
entertainnent is subject to certain
limts calculated with reference to the
guantum of profits as under: -

(at page 2255)

In the Income-tax Act, 1961, Chapter |V contains
provisions relating to conputation of total income wherein
Section D containing Sections 28 to 44D pertains to profits
and gains of business or profession. Section. 28 specifies
the incone which is chargeable to incone tax under the head
"profits and gains of business or profession". Section 29
says that the incone referred to in Section 28 shall be
conputed in accordance with the provisions contained in
Sections 30 to 43D. Sections 30 to 36 provide for deduction
of certain expenditures incurred for the purposes of
busi ness or profession. Then cones Section 37 which contains
the general provision permtting deducti on of "any
expenditure ..... laid out or expended whol |'y and
exclusively for the purposes of the business or profession
..... in conputing the incone chargeable under the head
"profits and gains of business or profession", by sub-
section (1), sub-section (2) therein begins with a non-
obstante clause to exclude fromthe anmbit of sub-section (1)
the entertai nnent expenditure by saying that "no expenditure
in the nature of entertai nnent expenditure shall be all owed"
in the case of a conpany which exceeds the specified anount.
Similar provision is nmade in sub-section (2A) for any
assessee. In other words, the general provision in Section
37 is that any expenditure laid out or expended wholly or
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exclusively for the purposes of the business or profession
shall be allowed but no expenditure in the nature of
entertai nment shall be allowed as stated in sub-sections (2)
and (2A) in excess of the anount specified. For claimng
deduction of the business expenditure according to the
general rule, the test of conmercial expediency is applied
but exclusion is nade of any expenditure which is in the
nature of "entertainment expenditure". Wthout anything
nore, it neans that an expenditure incurred for conmercia
expedi ency or wusage of the trade is a pernissible deduction
unless it partakes the <character of an entertainnment
expenditure, in whi ch  case the permssible limt 1is
specified. The controversy in the present case relates to
the neaning of "entertainnent expenditure" in sub-section
(2A) of Section 37 before insertion of Explanation 2
t herein.

The question “involved in these nmatters relates to
deduction of expenditure incurred in providing ordinary
neal s and refreshments to the outstation custoners according
to the customary hospitality and trade usage satisfying the
general test of commercial expediency.

CGeneral ly, "entertai nment expenditure" is an expression
of wide inport. However, .in the context of disallowance of
"entertai nment expenditure” as a business expenditure by
virtue of sub-section (2A) of Section 37, the word
"entertai nment" nust be construed strictly and not
expansively. Ordinarily, "entertai nment” connotes sonething
whi ch may be beneficial for the mental or physical well
being but is not ‘essential or indispensable for hunan
exi stence. A bare necessity, like ordinary meal, is
essenti al or i ndi spensabl e and, t herefore is not
"entertainment. If such a bare necessity is offered by
another, it is hospitality but not entertainnent. Unless the
definition of "entertainment” includes hospitality, the
ordinary meani ng of "entertai nnent” cannot i ncl ude
hospitality. For this reason, the expenditure incurred in
extending customary hospitality by offering ordinary neals
as a bare necessity, is not "entertainnment expenditure"
without the aid of the enlarged neaning given to the words
by Explanation 2 inserted w.e.f.1.4.1976. The definition in
Expl anation 2 is not the ordinary nmeaning of -the words
"entertai nment expenditure", but the enlarged neaning given
for the purpose of the Act w e.f.1.4.1976.

The object of sub-section (2A) is to disallow any
| avi sh expenditure in the form of business expenditure: This
is obvious fromthe several amendments made in the provision
fromtime to tine. It is so understood even in the circul ar
i ssued by the Board. The object of the provision clearly is
to allow deduction of the essential business expenditure
incurred due to commercial expediency and according to the
trade usage excluding the |avish expenditure. The dispute in
the present cases relates only to the anount which has been
held to be essential business expenditure of this  kind
incurred in providing ordinary nmneals as bare necessity. In
the view taken by us, such expense did not cone withinthe
neani ng of "entertai nment expenditure" prior to 1.4.1976
when Explanation 2 was brought in by a retrospective
amendnent made in 1983 of sub-section (2A) of Section 37.
The finding of fact in all cases, therefore, satisfies this
test to allow deduction of the expenditure incurred by each
assessee and cl ai ned under this head for the period prior to
1.4.1976.

Sub-section (2A) was inserted w.e.f. 1st COctober, 1967
by the Taxation Laws (Anendnent) Act, 1967 and Expl anation 2
inserted therein by Finance Act, 1983 retrospectively w. e.f.
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1.4.1976 while sub-section (2B) was inserted we.f. 1st
April, 1970 by the Finance Act, 1970. As earlier stated,
these cases relate to the period prior to 1.4.1976 from
whi ch date Explanation 2 to sub-section (2A) was inserted
retrospectively. W have, therefore, to construe sub-section
(2A) as it existed without the Explanation 2. The meani ng of
Expl anation 2 is quite clear and it has enlarged the neaning
to widen the tax net.

Learned counsel for the revenue contended t hat
Expl anation 2 is clarificatory and, therefore, even w thout
Expl anation 2 the provision nust be understood and construed
in the sane manner. |t appears to us that insertion of
Expl anation 2 nade retrospectively but restricted in its
application only we.f.1.4.1976 is itself an indication that
its application prior to 1.4.1976 is excl uded. | f
Expl anation 2 was nerely clarificatory of the ordinary
meani ng, as contended by | earned counsel for the revenue, it
was unnecessary to restrict its restrospective application
in this manner only from 1.4.1976. The construction we have
nmade of  ‘sub-section (2A) of Section 37 as it existed during
the relevant assessment -~ period cannot, therefore, be
affected by Explanation 2 to sub-section (2A) which was
i napplicable during the relevant period.

In our opinion, the construction we have made of the
provision as it existed during the rel evant period fl ows not
nerely from the |language of the provision but al so nmatches
with the object thereof. It nmeans that the expenditure
incurred by the assessees in providing ordinary nmeals to the
outstation custonmers -according to the established business
practice, was a perm ssible deduction inspite of sub-section
(2A) of Section 37, to which the assessees were entitled in
the conputation of their total incone for the purpose of
paynment of tax under the Incone-tax Act, 1961 during the
rel evant period prior to 1.4.1976.

We shall now refer briefly to the conflicting decisions
of the several H gh Courts on the point. Amongst the
decisions in favour of the revenue is Brij Raman Dass & Sons
vs. Conmi ssioner of Inconme-tax. « Lucknow. [1976] 104 |.T.R
541 of the All ahabad H gh Court which has been referred and
foll owed in subsequent decisions of other Hi gh Courts taking
the view in favour of the revenue. In this |line of cases are
the decisions of the H gh Courts of Punjab & Haryana, Patna
and Kerala. The other Iine of cases wherein the view taken
is in favour of the assessee are the decisions of the High
Courts of @ujarat, Andhra Pradesh, Madhya Pradesh, Rajasthan
and Karnataka. The nmain decision of the Gujarat H-gh Court
i s Conmi ssioner of Incone-tax, Gujarat Il vs. patel Brothers
& Co. Ltd., [1977] 106 |I.T.R 424 which has been referred
and followed in the |later decisions in that |ine.

W would first deal with the decision of the All ahabad
Hi gh Court reported in [1976] 104 |.T.R 541 which-is under
appeal in Civil Appeal No. 1850 of 1975 and the decision of
the Gujarat Hi gh Court reported in [1977] 106 |1.T.R 424
which is under appeal in Gvil Appeal Nos. 1455-57 of 1976.
In Brij Ranan Dass & Sons (supra), it was held that sub-
section (2A) of Section 37 is not an i ndependent provision
but is a proviso to sub-section (1) of section 37 since the
expenditure falling under sub-section (2A) must necessarily
conme within sub-section (1). Thereafter, while considering
the meaning of "entertainnment” in this context, it was held
as under : -

PR What we have to see is

as to what is the neaning of the word

"entertai nment" for purposes of section

37(2A) of the Act. In the Income-tax
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Act, this word has not been defined and

we will have to give it its genera
nmeani ng. An "entertai nnent expenditure"
woul d, in our opinion, include al

expenditures incurred in connection wth

busi ness on the ent ert ai nnent of

cust omer and constituents. The

entertai nnent may consist of providing

refreshnments as in this case or it may

consi st of providing some other sort of

ent ert ai nnent .

In Bentleys, Stokes & Low ess .

Beeson (H. M I nspector. of Taxes), [1952]

33 TC 491 (CA), a firm of solicitors

i ncurred expenses in ent ert ai ni ng

clients. The entertainnent consisted of

providing lunch to'the clients. It was

hel'd that expenditure was i ncurred

whol I'y and exclusively for purposes of

busi'ness and was an al | owabl e deducti on

The sane is the position in the instant

case. The petitioner has been providing

toits custoners refreshments and this

constitutes an expenditure in the nature

of ent ert ai nnent expendi ture". the

entire expenditure woul d have been

al l oned but for the amendnent introduced

by section 37 (2A) which restricts the

al  owance of such an expenditure to a

maxi mumlimt of Rs. 5,000/-"

(at page 544)

There is no nmore discussion on the point in this
deci si on.

On the other hand, the Gujarat Hgh Court in Pate
Brothers & Co. Ltd. (supra) took a different view In this
decision, certain broad tests or guidelines have al so been
indicated to determne the nature of expenses allowed as
entertai nnent expenses. In our opinion, that exercise is
unnecessary since the broad test indicated by usis the only
thi ng which can safely be indicated and the determ nation of
the question in each case is one of fact. The concl usi on on
the basis of the finding of fact recorded therein was stated
t hus :

. The Tribunal has agreed

with t he Appel | ate Assi st ant

Comm ssioner who has found that it was

customary for the assessee due to very

| ong-established tradition that farners

who cane to deliver the goods, i.e.,

cotton, groundnuts, rice, pulses, were

given neals fromthe kitchen run by the

assessee and if the assessee failed to

gi ve this nor mal courtesy, it

apprehended that the farmers m ght offer

their produce to other conpetitors in

the field of the assessee and the

assessee woul d | ose the goods. The

Appel | ate Assi stant Conmi ssi oner has

al so found that the expenditure was for

serving ordinary neals to the enpl oyees

as well as to the farner custonmers and

they were not such which entertained or

amused the guests since the assessee

provi ded served neal s as a bare

necessity of the business. In that view
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of t he matter, t herefore, t hese

ref erences nust be rejected and we

answer the questions referred to us in

t he negative and agai nst t he

Conmi ssioner, ...... "

(at page 442)

This conclusion of the G@ijarat Hgh Court on the
finding of fact recorded by the Tribunal is consistent with
the view we have taken and, therefore, we uphold the sane
for the reasons given by us which are sufficient to sustain
the ultimate view W may observe that the w de observations
and the elaborate guidelines given in the Gujarat decision
which are in excess of the broad test indicated by us and
not necessary to support the conclusion, are unnecessary for
the decision and, therefore, affirmance of the concl usion
reached in the @ujarat decision should not be constured as
an affirmance of the w de observation therein.

W 'may now refer to the ' decision of the Delhi High
Court in Comm-ssioner of Inconme-tax vs. Rajasthan Mercantile
Co. Ltd. " etc. etc., [1995] 211 ITR 400. The true effect of
Expl anation 2 added in sub-section (2A) of Section 37 of the
Act has been correctly understood therein as under

"The declaration and t he

clarification i'nvol ved in Explanation 2,

are only for the purposes of assessnents

with effect from April 1,1976.  This

provision w dens t he concept of

"entertai nment. expendi ture” by including

inits scope such of the ~expenditures

whi ch are ot herw se traditional Ly

under st ood as routine busi ness

expenditures incurred in connection with

"busi ness-hospitality". Therefore, the

wi dened neani ng cannot be extended to

past peri ods when the amended

Expl anation 2 was not in operation."

(at (page 416)
We approve the above vi ew which accords with the
construction made by us of the provision

In the view we have taken, the contrary view of the
Al | ahabad High Court in Brij Raman Dass & Sons, [1976] 104
. T.R 541, cannot be accepted to be correct and so also the
decisions of the different H gh Courts which have taken the
same view. Accordingly, the decision of the Al ahabad H gh
Court and the other decisions of different H gh Courts
taking that view are to be treated as overrul ed.

Consequently, all these nmatters are decided in favour
of the assessees and against the revenue with the result
that the appeals of the assessees are allowed while the
appeal s, SLPs and Tax References by the revenue are
di sm ssed. No costs.




