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ACT:

Cvil Procedure Code 1908, O XL r. 1 (d)--Receiver directed
by court to file wi'nding up petition against debtor Conpany-
Such direction whether permtted by said rule.

I ndian Conpanies | Act, 1956, ss. 439(1) and 434-Wether
Recei ver appointed by Court is a ‘creditor™ wthin the
meani ng of s. 439-Notice given by Receiver to conmpany asking
it to pay to the Additional = Collector ~the incone-tax
demanded fromit under s. 46 -of the Indian | ncome-tax Act,
1922-Such notice whether contravenes -s. 434-Conpany not
maki ng paynment to Additional Collector whether 'neglects to
pay its debt, wthin nmeaning of s. 434.

HEADNOTE:

The appellant conpany purchased a farmfroma joint Hindu
famly for Rs. 40 |l acs out of which Rs. 25 lacs remained to
be paid. The Incone-tax Oficer served a notice under s. 46
of the Indian Income-tax Act, 1922 on the conpany asking it
not to pay the said anount of Rs. 251/- to the joint famly
but towards incone-tax payable by the sai d famly.
Thereafter one of the nmenbers of the joint-famly filed a
suit for the partition of the fanily assets and at his
request the court appointed a Receiver. The Receiver by
notice wunder s. 434 of the Conpanies Act asked the conpany
to pay Rs. 25 lacs towards incone-tax to the  Additiona
Collector and when it did not do so he sought permssion
from the Court under O XL r. 1 (d) of the Code “of @ G vi
Procedure to file a petition for winding up against the
conpany,, which. was allowed. The Conpany’s appeal to the
Di vision Bench of the H gh Court failed and it appealed to
this Court by special |eave. The Court had to consider (i)
whet her the court could under O XL r. 1 (d) of the Code
aut horize the Receiver to file a w nding-up petition against
the conpany, (ii) whether a roceived was a 'creditor’ wthin
the meaning of s. 439(1) of the Indian Conpanies Act, (iii)
whet her in asking the conpany to pay the sumin question to
the Additional Collector the Receiver contravened s. 434,
(iv) whether in not making the paynent the conpany
"neglected to pay its debt’ and (v) whether there was a
bonafide dispute as to the liability of the conpany to pay
the debt.
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HELD: (i) Assuming that a petition for winding up of- a
conpany was not a suit within the neaning of O XL r. 1 (d)
of the Code, the other powers nentioned therein were
conpr ehensi ve enough to enable the Receiver to t ake
necessary proceedings to realise the property of and debts
due to the joint famly. A winding up petition is-one of
the nodes of realising debts form a conpany, and the
Respondent therefore had power to file such a petition

Bowes v. Hope Life Insurance and Guarantee Co. (1865) It
H L.C. 388, Re CGeneral Conpany for Pronotion of Land Credit,
(1870) L.R 5 Ch-D. 380 and Re National Permanent Buil ding
Society, (1869) L.R 5 Ch.D. 309, Relied on

That apart, under O XL, R 1 (d) the Court can also confer
on the Receiver such of those powers as the Court thinks
fit. it is inplicit in 948

949

this apparently wi de power that it shall be confined to the
scope of the Receiver’s admnistration of the estate. if for
the proper and effective managenent of the estate of which
the Recei'ver has been appointed the Court thinks fit that it
shall confer power on the said Receiver to take steps for
the wi nding up of the debtor-conpany, it nmust be conceded
that the Court shall have power to give necessary directions
to the Receiver in that regard. [951 G 952 E]

(ii) The Receiver was a 'creditor’ within the neaning of s.
4396(1) (b) of the Indian Conpani es Act. [956 D]

In Re Sacker, Ex Parte Sacker (1888) L.R 22 QB. 179 and In
reMacoun, L.R (1904) 2 K.B. 700, considered.

K. V. Ml layya v. T. Ramaswam & Co., [1963] Il ML.J. 100
(S.C.), relied on.
(iii) By asking the conpany to pay the sumin  question

to the Addition Collector the requirenents of s. 434 were
not contravened. [957 D

Japan Cotton Trading Co. Ltd. v. Jajodia Cotton MIls Ltd.
(1926) |1.L.R 54 Cal. 345, Kureshi v. Argu Footwear Ltd.
A l.R 1931 Rang. 306 and W T. Henley' s Tel egraph Wrks Co.
Ltd., Calcutta v. Gorakhpur Electric Supply Co. Ltd.,
Al'l ahabad, A.1.R 1936 All. 840, referred to.

(iv) By not paying the ampunt in question to the  Additiona
Col l ector the conpany clearly neglected to pay the anount
within the nmeaning of s. 434 of the Indian Inconme-tax Act.
[958 H

In re Europe and Banki ng Conpany Ex Parte Baylis (1866) L.R
2 Egq. 521, distinguished.

(v) On the facts of the case themwas no bona fide dispute
as to the liability of the conpany to the joint famly so as
to render the winding up petition an abuse of the process of
the Court. [959 F]

W T. Henley's Telegraph W rks Co. Ltd., <Calcutta v.
Cor akhpur Electric Supply Co. Ltd., Allahabad, A l.R / 1936
All. 840 and Inre CGold HIl Mnes, (1883) L.R 23 Ch. D.
210, referred to

JUDGVENT:

ClVIL APPELLATE JURISDICTION : Civil Appeal No. 569 of 1965.
Appeal by special |eave fromthe judgnment and order dated
Decenmber 14, 1964 of the Bonbay Hi gh Court in Appeal No. 67

of 1964.
N. C. Chatterjee, S. T. Desai, M M Vakil, Ganpat Ra
and S. S. Khanduja, for the appellant.

S. V. Cupte, Solicitor-General, J. B. Dadachanji, O C
Mat hur and Ravi nder Narain, for the respondent.
The Judgrment of the Court was delivered by
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Subba Rao, J. The facts that gave rise to this appeal may be
briefly stated : On January 3, 1933, Messrs. Har i nagar
Sugar MIlls Ltd., hereinafter called the Conpany, was
i ncorporated under the Indian Conpanies Act, 1913 (Act 7 of
1913). Narayanlal Bansilal was the Chairnman of the Board of
Directors of

950

the Conpany. He was also the karta and nanager of the joint
H ndu fam ly consisting of himself, his sons and daughters.
As such karta he purchased a |l arge block of shares of the
Conpany from and out of the funds of the joint famly. The
said fam |y al so owned a sugarcane farmat Harinagar in the
State of Bihar. On March 8, 1956, Narayanlal Bansilal and
his three sons sold the said farmto the Conpany for a sum
of Rs. 40,00,000. Under the sal e-deed the Conpany agreed to
pay the price in instal nents. . Though the Conpany paid a few
instal ments, a sumof Rs. 25,00,000. still remained to be
paid by it to the joint famly. In July 1961, one of the
sons of Narayanlal Bansilal filed Suit No. 224 of 1964 on
the Oiginal Side of the Bonbay High Court against his
father and others for _partition ~of the joint famly
properties. Pendi ng the suit, on Cctober 20, 1961, the
Court, in exercise of its powers under O XL, r. 1, of the
Code of Civil Procedure, appointed a Court Receiver as
Receiver of all the joint famly properties. Long prior to
the filing of the said suit for partition, on July 24, 1956,
the Additional |Incone-tax O ficer, Section V, Central Bonbay
issued a notice to the Conmpany under s. 46 of the Indian
Income tax Act, 1922, prohibiting it frompaying the debt
due by it to the joint famly and calling upon it to pay the
said anpbunt to the |Income-tax authorities towards inconme-tax
due from the said joint fanmily. After the Receiver was
appointed, on June 29, 1962, the said Receiver issued a
noti ce under s. 434 of the Indian Conpanies Act calling upon
the Conpany to pay the anmpunt, due fromit to the joint
famly, with interest to the Additional Collector of Bonbay
towards the incone-tax dues of the famly and al so i'nfaorm ng
it that, in case the said paynent was not nade wthin 21
days of the receipt of the notice, proceedings for wi nding
up of the Conpany under the Indian Conpani es-Act would be
taken. As the Company did not conply with the terns of the
sai d notice, the Receiver moved the Hgh Court for
directions and obtained an order on Novenmber 22, 1963,
authorizing him to file a petition for winding up- of the
Conpany. After obtaining the permssion of the  Court, on
January 10, 1964, the Receiver filed a petition in the High
Court for w nding up of the Conpany. After hearing the
objections filed by the Conmpany, Kantawala, J., admitted the
petition and directed advertisenents to be given in the
newspapers and in the Government Gazette nentioning his
order. The Conpany preferred an appeal against that '@ order
and that was heard by a division Bench consisting of | Pate
and Tul zapurkar, JJ. The learned Judges dism ssed the
appeal . Hence the present appeal, by special |eave.

M. N C Chatterjee, |earned counsel for the appellant Com
pany, raises before us the sane contentions which were
advanced unsuccessfully on behalf of the Conpany in the Hi gh
Court. We shall deal with the said contentions seriatim
951

The first contention of the |earned counsel is that the
Court Receiver had no power to file a petition in the Court
for winding up of the Conpany. Elaborating this contention
the ||earned counsel contends that under O XL, r. 1(d), of
the Code of Civil Procedure a court can only confer on a
Receiver the power to bring a suit and that the expression
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"suit" does not take in a petition for winding up of a

conpany.
Oder XL, r. 1., of the Code of G vi
Procedure reads
VWere it appears to the Court to be just and
conveni ent, the Court may by order-
(d) confer upon the receiver all such
powers, as to bringing and defending suits and
for the realization, managenent, protection
preservation and i nprovenment of the property,
the collection of the rents and profits
thereof, the application and di sposal of such
rents and profits, and the execution of
documents as the owner hinself has, or such of
those powers as the Court thinks fit."
In exercise of the said power, the Court
appointed the respondent as the Court Receiver
on Cctober 20, 1961, of the properties
belonging to the joint famly in the suit.
The material part of the order reads :

IT 1S FURTHER ORDERED t hat the Court Receiver
be and is hereby appointed Recevier of the
properties belonging to the joint famly in
suit and all the books of accounts papers and
vouchers-with all necessary powers under Order
XL Rule 1 of the Code -of Cvil Procedure
including power to vote and or exercise al
the ‘property rights in respect of shares
belonging to the joint famly in the severa
joint stock conpanies nmentioned in the plaint
i ncl udi ng power to file
SUIt. oo

Under this order, all the necessary powers under O XL, r. 1,
of the Code of Gvil Procedure were conferred upon the
Recei ver, including the right tofile suits. Assum ng that
a petition for winding up of a conpany is not a suit' within
the neaning of O XL, r. 1(d) of (the said Code, the other
powers nentioned therein are conprehensive enough to enable
the Receiver to take necessary proceedings to realise the
property of and debts due to the joint famly. Can it be
said that the petition filed by the Receiver for w nding up
of the Conpany is not a node of realisation of the debt  due
to the joint famly fromthe Conpany ? In Palner’s Conpany
Precedents, Part 11, 1960 Edn., at p. 25, the followng
passage appears
952
"A winding up petition is a perfectly proper
renmedy for enforcing paynment of ‘a just debt.
It is the node of execution which  the  Court
gives to a creditor against a conpany unable
to pay its debts."
This view is supported by the decisions in Bowes v. Hope
Life Insurance and Guarantee Co. (1), Re CGeneral Company for
Prombtion of Land Credit(2) and Re National Permanent
Buil ding Society(3). It is true that "a winding up order _is
not a normal alternative in the case of a conpany to the
ordinary procedure for the realisation of the debts due to
it"; but nonetheless it is a formof equitable execution
Propriety does not affect the power but only its exercise.
If so, it follows that in terms of cl. (d) of r. 1 of OXL
of the Code of Gvil Procedure, a Receiver can file a
petition for winding up of a conpany for the realisation of
the properties, novabl e and i movabl e, including debts, of
which he was appointed the Receiver. In this view, the
respondent had power to file the petition in the Court for
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wi ndi ng up of the Conpany.
That apart, wunder O XL, r. 1(d), of the Code of GCvi
Procedure the Court can al so confer on the Receiver such of

those powers as the Court thinks fit. It is inplicit in
this apparently wi de power that it shall be confined to the
scope of the Receiver’s adm nistration of the estate. I f,

for the proper and effective managenent of the estate of
whi ch the Receiver has been appointed the Court thinks fit
that it shall confer power on the said Receiver to take
steps for wnding up of the debtor-conpany, it nust be
conceded that the Court will have power to give necessary
directions to the Receiver in that regard.
On  Novenmber 22, 1963, the Receiver obtained the directions
of the Court enpowering himto file the winding-up petition
agai nst the Conpany. But, it is contended that the |earned
Judge mmde that order w thout prejudice to the contentions
of the nenbers of thejoint famly and that one of the
contentions was that a petition for the winding up of the
Conpany was not _mmintainable at the instance of the
Recei ver. This  reservation, no . doubt, entitles t he
appel lant- to raise the plea of the naintainability of the
petition by the Receiver for winding up of the Conpany, But
it does not bear on the question of authorization obtained
by the Receiver to file the said petition. The question of
the maintainability of the petition will be dealt with by us
at a later stage of the judgnent. Inthis view also the
Recei ver had the power to file the petition before the Court
for. wnding up of the Company. There are, ‘therefore, no
merits in the first contention
The second contention of the |l earned counsel is  that the
Court Receiver is not a "creditor" within the neaning of the
rel evant
(1) [1865] 11 H.L.C. 388. (2) [1870] L. R 5 Ch. D. 380.
(3) [1869] L.R 5 Ch. D. 309.
953
sections of the Indian Conpanies Act. The rel evant
provi sions of the Indian Conpanies Act read
Section 433. A conpany nmay be wound up by the
Court, -
(e) if the company is unable to pay its debts.
Section 434. (1) A company shall be deened to
be unable to pay its debts-
(a) i f a creditor, by assi gni ng or
ot herwi se, to whomthe conpany is indebted in
a sum exceeding five hundred rupees then  due,
has served on the conpany, by causingit to be
del i vered at its registered office,
by registered post or otherwise, a demand
under his hand requiring the conpany to pay
the sumso due and the conpany has for /three
weeks thereafter neglected to pay the sum or
to secure or compound for it to the reasonable
satisfaction of the creditor.
Section 439. (1) An application to the Court
for the winding up of a conmpany shall be by
petition presented, subject to the provisions
of this section,-

(d) by any creditor or creditors, including
any contingent of prospective creditor or
creditors.

A conbi ned readi ng of these provisions indicates that unless
the Court Receiver is a creditor by assignnent or otherw se
to whom the conpany is indebted, he cannot maintain an
application wunder s. 439 of the Indian Conpanies Act. In
support of the contention that he is not such a creditor,
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strong reliance is placed on the decision in In Re Sacker
Ex Parte Sacker(1l). The facts of that case, as given in the
head-note are as follows: In an action in the Chancery
Division a receiver was appointed to collect and receive
goods conprised in a charge given to the plaintiffs by one
of the defendants, including therein any balance of the
proceeds of the goods so charged in the hands of the other
def endant . An order was subsequently made for the paynent
by the last-nmentioned defendant to the receiver of a
specific sum being noney received by himin respect of the
proceeds of the goods, and conprised in the charge. The
Court of Appeal held that the receiver was not a "creditor”
entitled to present a bankruptcy petition against such
defendant within the neaning of s. 6 of the Bankruptcy Act,
1883. Lord Esher, MR, incomng to the said conclusion
described the |l egal status of a receiver thus:
"The  petitioner is a receiver. Heis not a
t rust ee.
There is no debt. due to him from the
appel l ant. He could
(1) [1888] L.R 22 QB. 179, 183, 185, 186
954
not sue for this sumof money in his own nane
either at law or in equity.  Even if he could
by the authority of the Court sue for it in
his own nanme, is the ‘noney due to him
personal ly either at law or in-equity? At |aw
it is certainly not. ~The debt  was due to
anot her = person for whomhe is not a trustee.
The nmoney wi Il not be his whenhe has got it.
Wuld it be hisin equity? | apprehend that
he would hold it subject to the authority of
the Court, who would deal with it according to
the circumstances of the case, but certainly
not for his benefit."
Fry, L.J., said much to the sanme effect thus:
receiver; consequently he is not ‘a good
petitioning creditor, and the petition cannot
be mai ntai ned."
Lopes, L.J., expressed the sane i dea thus:
"To constitute a good petitioning creditor’s
debt the alleged debt nust be certainly  due
and payable to the person who presents the
petition. There is no debt due to this
receiver. He could not nmaintain an action of
debt for this nmoney in his own nane."
Thi s decision, therefore, goes to the extent of hol ding that
there is no debt due to a receiver either at ' law or in
equity, that he cannot nmmintain an action of debt for  the
noney in his own nane and that, therefore, he is not a good
petitioning creditor. The scope of this decision was
expl ai ned by the Court of Appeal in In re Macoun (1) | There,
on the dissolution of a firmof stock-brokers by the ‘death
of one of the partners, the partnership assets, including a
debt to the late firmin respect of certain Stock Exchange
transactions, were assigned by the surviving partners to L
for the purpose of wi nding up the partnership, and notice of
the assignnment was served on the debtor. L obtained a
decree against the debtor. Thereafter, he comenced an
action in the Chancery Division for the winding up of the
partnership, and in that action a receiver was , appoi nted of
the partnership assets. The receiver took an assignment of
the judgnent debt from L and obtained leave to issue
execution. Thereafter he served a bankruptcy notice on the
debtor and wultimately presented a bankruptcy petition
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against the debtor. The Court of Appeal held that, as the
recei ver had obtai ned an assi gnnent of the judgnent debt, he
was a creditor entitled to present a bankruptcy petition
In the context, when the judgnent in In re Sacker’s case(2)
was pressed upon the Court to cone to a contrary concl usi on,
Vaughan Wlliams, L.J., had this to say in regard
to that judgnent:
(1) L. R [1904] 2 K B. 700, 703.
(2) [1888] L.R 22 QB. 179
955
"In these circunstances it seens to ne that we
ought not to hold the case of In re Sacker(1)
to be an authority for the proposition that a
recei ver cannot be a good petitioning creditor
even though the state of things is such that
he could nmaintain an action at |aw It is
plain that Fry L.J. thought that he could; and
Lopes L.J. seens to have taken the same view
that “is, the viewthat if the receiver were
the holder of a bill of exchange he could be a
good petitioning creditor. In the present
case the receiver happens to be the assignee
of a judgnment, and | think that being the
assignee of a judgnment he can be a good
petitioning creditor even though when the
noney /is received it is recovered for the
purpose of enabling the Court of Chancery to
deal with it."
A conparison of these two decisions |eads to the follow ng
| egal position: If a receiver could maintain an action at
law or in equity for the recovery of a debt, he would be a
good petitioning creditor; and, if he could not, 'he would
not be one. In In re Sacker’'s case(l) it was not possible
for the receiver to bring an action to recover the debt
either at law or in equity, whereas in Macoun's case(2), the
recei ver, having obtained the assignnent of the debt, could
maintain an action at |aw for the recovery of the debt.
Therefore’, even in England a receiver, who can naintain an
action to recover a debt, would be a good -petitioning

creditor. In India, the scope of the receiver’'s power is
governed by the express provisions of the Code  of Civi
Procedure. It is comon place that a receiver appointed by

court has no estate or interest hinself and the scope of-
his Power is defined by the provisions of O XL of the said
Code and the specific- orders nade by the Court thereunder

He is frequently spoken to as the "hand of the Court". In
exercise of the power under the said cl. (d) if a court
confers upon the receiver power to bring a suit/ to realise

the assets which are the subject-matter of the suit, it
cannot be denied that the said receiver can file suits to
recover the debts formng part of the said assets. Thi s

Court in K V. Malayya v. T. Ramaswani & Co. (3) held that a
receiver authorized to file suits to recover debts could
institute suits therefore in his own nanme. 1In that event,
the position of such a receiver is analogous to that of a
receiver who can file an action inlawor in equity to
recover a debt under the English law. |If the latter is a
creditor in English law in respect of the debt recoverable
by him there is no reason why a receiver enmpowered to file
a suit under O XL of the Code of Civil Procedure cannot be a
creditor. In one case there is a voluntary assignment and
in the other there is a statutory assignnent.

(1) [1888] L.R 22 QB.179

(2) L. R [1904] 2. K B. 700

(3) [1963] 2 M L. J. 110 (S. C).
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The relevant provisions of the Indian Conmpanies Act also
lead to the sanme position. Section 434 speaks of a creditor
by assignnent or otherwi se to whomthe conpany is indebted
in a particular sum Such creditor can file a petition for
winding up under S. 439 of the said Act. A creditor,
therefore, under the Indian Conpanies Act is any person who
acquires that character by assignnent or otherw se. The
expression "otherw se" takes in any person to whom anot her
becones i ndebted howsoever the relationship of creditor and
debtor is brought about between them W conme back to the
meani ng of the word "creditor". Stroud’'s Judicial Diction-
ary, 3rd Edn., Vol. 1, defines "creditor" to nean a person
to whoma debt is payable.  Though this is one of the many
definitions given in the said dictionary, this appears to be
the appropriate neaning. A receiver appointed by the court
to realise a debt can demand the paynent of the debt. | f
the debtor pays the debt to him he gets a full discharge;
in default of paynent, the receiver can file a suit in his
own nare ‘and obtain a decree.. After obtaining the decree he
will certainly be a judgnent-creditor. Such a receiver is a
person to whom a debt is payable by the debtor. In the
present case, the respondent was authorised to file suits to
realise the assets of the joint famly, including the debt.
We hold that the respondent is a creditor within the neaning
of s. 439(1)(b) of the Indian Conpani es Act and, therefore,
is competent to naintain the petitionfor winding up of the
Conmpany.

It is then contended that the notice issued by the Receiver
was not in strict conpliance with the statutory requirenents
of s. 434 of the Indian Conpanies Act. Two nain defects are
pointed out, nanely, the notice did not  require t he
appellant to pay the debt to the joint™ famly or the
Receiver but to the Additional Collector of Bonmbay and the
said notice put it beyond the reach of the Conpany to secure
or compound for the debt to the reasonable satisfaction of
the Court Receiver. Section 434 of the Indian Conpani es Act
has been quoted earlier. Under the section before 'a conpany
shal | be deemed to be unable to pay its debts two conditions
must be satisfied, namely, (i) the creditor shall have
delivered a demand in the prescribed manner on the conpany
to pay the sumdue to him and (ii) the —conpany has  for
three weeks thereafter neglected to pay the sanme, or to
secure or conmpound for it to the reasonabl e satisfaction of
the creditor. W have already held that the Receiveris a
creditor within the meaning of cl. (a) of s. 434(1) of the
I ndi an Companies Act. |In the statutory notice issued by the
Recei ver he had called upon the Conmpany to nake paynent of
Rs. 25,00,000/ to the Additional Collector of Bombay by whom
the debt had been attached within the prescribed period of
21 days. He had to do so because the Additional <Coll ector
had served a notice dated July 24, 1956, under s. 46(5)(a)
of the Indian Incone-tax Act, 1922, calling upon the Conpany
to pay to hi mwhatever

957

amobunt was held by the Conpany on account of the joint
famly. Section 434(1)(a) of the Indian Conpanies Act does
not say that the demand made by the creditor on the Conpany
shall be to pay the ampbunt due only to the creditor and not
to any other person; nor does it by necessary inplication
i npose any such condition. Wat is necessary is that the
debtor by payi ng the anpbunt denanded shall be in a position
to get full discharge of his liability. |In the present case
the Receiver directed the amunt to be paid to the
Addi ti onal Col | ect or of Bonmbay for the pur pose of
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liquidating the income-tax payable by the joint famly.
I ndeed, by paying the said amount,. and in view of the

noti ce served on the Conpany under s. 46(5) (a) of t he
I ndi an | ncone-tax Act, 1922, the Conpany will get a ful
di scharge of its liability to the joint famly. Secti on

46(5) (a) of the Income-tax Act says that any person making
any paynent in conpliance with a notice. wunder s. 46(5)
(a)shall be deened to have made the paynent wunder the
authority of the assessee and the receipt of the |I|ncone-tax
Oficer shall constitute a good and sufficient discharge of
the liability of such person to the assessee. The Receiver,
therefore, in directing the amount to be paid to the Addi-
tional Collector of Bonmbay did not do anything in derogation
of the provisions of s. 434(1)(a) of the Indian Conpanies
Act .

Nor are there any nmerits in the second link of the
contenti on. The question is whether, if proceedings were
taken ~agai nst the Conpany under 's. 46(5)(a) of the Indian
I ncome-tax Act, the Conpany was deprived of the opportunity
to pay ‘the sum due to the respondent or to secure or
conpound for it to the reasonable satisfaction of the
creditor within the nmeaning of s. 434(1)(a) of the Indian
Conpani es Act. After the statutory notice the Conpany coul d
pay the sum demanded or secure or conpound for it to the
reasonabl e satisfaction of the creditor. The section does
not confer a right' on a debtor but only gives him an
opportunity to discharge the debt in one or other of the
ways nentioned therein. The debtor could secure or compound
for a debt only where the circunstances under. which the
demand is made permt such a node of discharge. But whereas
in this case both the debtor and the creditor were under an
obligation to discharge the inconme-tax dues” and, ' as the
creditor directed the debtor to pay the entire anmount due to
him towards the incone-tax dues, there i's no scope for the
debtor to approach the creditor for securing or conpounding
his claim In this view, noright of the Conpany is
violated, as it has done under s. 434(1)(a) of the Indian
Conpani es Act. That apart, s.. 46(5)(a) of the |Indian
I ncome-tax Act does not in terns prevent the debtor from
conpounding his claimwith the creditor. It —only "directs
him to hold the nmoney for or on account of the assessee to
pay to the Income-tax Oficer. But, if in contravention of
the notice issued to him the debtor pays the said noney to

the creditor, he will be personally liable to the extent ~ of
the liability discharged or to the extent of

958

the tax and penalties, whichever is |ess. The 1 ncone-t ax

Oficer can also proceed against the debtor, as if. the
amount in respect whereof the notice was issued was attached
by the Collector in exercise of his powers under the proviso

to sub-s. (2) of S. 46 of the Indian Income-tax Act. These
provisions do not prevent the debtor from conpounding his
claim with the creditor. |If he conmpounds the claim.  any
agreement entered into by himwith the creditor wll —not

affect his liability to pay the incone-tax of the creditor
to the extent covered by the notice issued under S. 46(5)
(a) of the Incone-tax Act; but the agreenent would certainly
be bi ndi ng between the creditor and the debtor. The | ncone-
tax O ficer has no concern with it. In either view,
therefore, the notice cannot be said to have been issued in
contravention of the provisions of S. 434(1)(a) of the
I ndian Conpani es Act. No doubt courts have held, in our
viewrightly, that a statutory notice under s. 434(1)(a) of
the Indian Conpanies Act shall strictly conply wth the
provi sions of the said section: see Japan Cotton Tradi ng Co.
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Ltd. v. Jajodia Cotton MIls, Ltd.(1); Kureshi v. Argus
Footwear Ltd.(2); and W T. Henley's Tel egraphs Wrks Co.,
Ltd., Calcutta v. Gorakhpur Electric Supply Co., Ltd.,
Al'l ahabad(3). But in this case the statutory notice issued
by the respondent did not violate any of the requirenents of
the Section. W, therefore, reject this contention

The next contention is that the appellant had not neglected
to pay the sumto the respondent, as the said anpbunt nust be
deened to have been attached by the Collector in exercise of
his powers under the proviso to sub-s.(2) of s. 46 of the

I ndi an I ncone-tax Act, 1922. |In support of this contention
reliance is placed upon In re European Banking Conmpany Ex
Parte Baylis (1). There, a petition was presented for

wi ndi ng-up of a Banking Conpany for a debt of pound 65 due
to the petitioner; but the said debt was attached in the
Lord Mayor’'s Court. The petition was dismssed on the
ground that, though the attachnment did not absolutely do
away W th the debt, it seized the debt into the hands of the
Lord Mayor’'s  Court. in that case the demand was that the
debt or shoul'd pay the anmpbunt to the petitioning creditor and
because of the attachnent of that amount by Lord Mayor’s
Court the debtor could not pay the amobunt to the <creditor.
But that judgnent cannot possibly be of any help to the
appellant, for in the instant case the Receiver asked the
debtor to pay the ampbunt due to the joint famly to the
Additional Collector, Bonbay, towards the income-tax due
fromthe joint famly. The debtor was not only not asked to
do some thing which was legally prohibited but was asked to
conply wth the Collector’s requisition under S. 46 of the
I ndian Income-tax Act, 1922. By not doing so, the Conpany
clearly neglected to pay the anpbunt wthin the neaning of s.
434 of the Indian Conpani es Act.
(1) [1926] 1.1.R 54 Cal. 345.
(3) A 1.R 1936 All. 840.
(2) A 1.R 1931 Rang. 306.
(4) [1866] L.R 2 Eg. 521.
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Lastly it is argued that there was a bona fide dispute in
respect of the liability of the Conpany to the joint famly.
It is said that the Conmpany’s case was that the debt was due
to four individuals nmentioned in the conveyance, namnely, the
father and his three sons, whereas the Receiver’s case  was
that the ampbunt was due to the joint famly and, therefore,
in the circunstances it cannot be said that the Conpany
neglected to pay the amobunt to the Receiver. In W T.
Henl ey’s Tel egraph Wirks Co., Ltd., Calcutta v. Gorakhpur
El ectric Supply Co., Ltd., Allahabad(1l) it was ruled that a
nmere service of notice of demand of debt by a creditor on a
sol vent conpany did not entitle the creditor to a w nding-up
order if the conpany bona fide disputed the existence of the
debt . In that case it was found that there was a -bonafide
di spute between the parties and that the notice issued was a
vehicle of oppression and an abuse of the process of the
Court. But the same cannot be said in the present case. In
In re Gold HIl Mnes(2) also a wnding-up petition was
di smssed on the finding that it was an abuse of the process
of the Court, it being a petition to conpel paynent of a
smal | debt which was under bona fide dispute.
In the present case, Narayanlal Bansilal was not only the
karta of the joint famly but was also the Chairman of the
Board of Directors of the Conpany. |In the partition suit he
filed an affidavit wherein he stated:

"Referring to para 10(c) of the affidavit |

deny there is any manipulation in the balance

sheet of Harinagar Sugar MIlls Ltd., as
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falsely sought to be suggested by. the 3rd
def endant . No loan of Rs. 25,00,000/- has
been given by me to the said conpany. The
said amount is the balance of the purchase
price payabl e by the said conpany to the joint
famly in respect of Harinagar Cane Farm"”

In view of the said affidavit it is manifest
that the alleged dispute was not bonafide but
was only a part of a schenme of collusion bet-
ween the Conmpany and the karta of the joint

famly. There are, therefore, no nmerits in
any of the contentions raised by the Conpany.
In the result, the appeal fails and is

di sm ssed with costs.

Appeal dism ssed. -

(1) A'l. R 1936 Au. 840.

(2) (1833) L.R~23 Ch. D. 210.
ML2Sup. ~ Cl . 166-2,500- 11-2-67- G PF.




