http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 1 of 11

PETI TI ONER
DI GYADARSAN RAJENDRA RAMDASSJI VARU

Vs.

RESPONDENT:
STATE OF ANDHRA PRADESH & ANR

DATE OF JUDGVENT:
26/ 03/ 1969

BENCH
GROVER, A. N
BENCH
GROVER, A N.
SHAH, J.C.
RAMASWAM , V.

Cl TATI ON:
1970 AIR 181 1970 SCR (1) 103
1969 SCC (1) 844

Cl TATOR | NFO :

R 1983 SC 1 (130)

ACT:

Andhra Pradesh Charitable and Hindu Religious Institutions
and, Endownents Act (17 of 1966), ss. 46 and 47-1f violative
of Arts. 14, 19(1)(f), 25(1) and 26(b) and (d) of the
Constitution of India:

HEADNOTE

On Novenber 18, 1968, fourteen charges under s. 46(1) of the
Andhra Pradesh Charitable and H ndu Religious institutions
and Endownents Act, 1966, were preferred against the
petitioner who was the Mathadhi pathi of Sri Swanmi Hathiranji

Mat h, Tirupathi-Thirumalla. Under s. 46(3) he was suspended
fromhis office pending enquiry under s. 46(2), and under s.
47, the Assistant Commi ssioner, Endownrents Departnent, was
directed to attend to the day-to-day administration of ~the
Math and its endownents tenporarily until the disposal of
the inquiry. The petitioner challenged the constitutiona

validity of ss. 46 and 47 as violative of ~his fundamenta

rights under Arts. 14, 19(1)(f), 25(1) and 26(b) and (d), in
a petition under Art. 32.

HELD : (1) A mathadhipathi is the head and superior of a
spiritual fraternity and the purpose of a math is to
encourage and foster spiritual training by the naintenance
of a conpetent line of teachers who could inpart “religious
instruction to the disciples and followers of the math and
to strengthen the doctrines of the particular school or
order of which they profess to be adherents. By virtue  of
his office he is under an obligation to discharge his duties
as a trustee and is answerable as such. He enjoys |arge
powers for the benefit of the institution of which he is the
bead. He is to incur expenditure for the math, that is, for
carrying on religious worship, for the disciples, and for
mai ntai ning the dignity of his office. |f he cannot perform
his duties either as a spiritual or a tenporal head or
cannot properly admnister or nmanage the trust property or
has been qguilty of breach of trust or wlful default or
| eads an inmmral life, action can be taken agai nst hi munder
s. 46(1). The power is given to the Conmm ssioner to make an
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inquiry into or try the allegations or charges against him
and to order his renoval if the charges are established.
Under s. 104 of the Act, the proceedings before the
Conmi ssi oner are quasijudicial, and if he makes an order of
renoval, it can be challenged in a suit in a court of |aw
with a right of appeal to the High Court. As regards the
power to suspend under s. 46(3), the power of suspension
pending inquiry, is a necessary and reasonable part of the
pr ocedure. If the mathadhipathi is allowed to function
during the pendency of an enquiry he may tanper with the
evi dence against himand the purpose of the enquiry may be
def eat ed. Therefore, the restrictions inposed by the
i mpugned provisions are reasonable and in the interest of
general public and do not violate Arts. 14 and 19(1)(f).
[109 F-G Il CGF;, 112 B-E].

The Conmi ssioner, Hi ndu Religious Endowrents, Madras v. Sri
Lakshm ndra Thirtha Swam ar of Shirur Mutt, [1954] S.C. R
1005 and H H Sudhurndra Thirtha Swam ar v. Conmi ssioner
for Hindu Religions and Charitable Endownents, Msore,
[1963] Supp: 2 S.C.R 302, referred, to.

104

(2)Under Art. 25(1), the petitioner has a fundamental
right to practise and propagate his religion freely, but, by
the Comm ssioner exercising his powers under s. 47 of the
Act, the petitioner had not been prohibited or debarred
"from professing, practising and propagating his religion
He could enter the Math and exercise the fundanmental right.
[113 E]

(3)There is nothing.in ss. 46 and 47 which empower the
Conmi ssioner to interfere with the autonony of the religious
denom nation in the natter of deciding as to what rites and
cerenpnies are, essential according to the tenets of the
religion the denom nation professes or practises. Nei t her
t he Commi ssi oner nor the Assistant Conmissioner who has been
put in charge of the day-to-day affairs have interfered in
such matters. Therefore, there is no contravention of @ Art.
26(h). Under Art. 26(d), a religious denom nation’ or its
representative has the fundanmental right to .admnister
property according to |law. The provisions of s.” 47 do not
take away the -right of adm nistration fromthe hands of a
religious denom nation altogether and vest it for all time
in a person or authority who is not entitled to exercise
that right wunder the customprevailing in the nath; nor
could such power be exercised wthout any justifying
necessity. The section deals only with a ~situation where
there is a tenporary vacancy far any of the reasons stated
therein as al so because the mat hadhi pat hi has been suspended
pending an enquiry under s. 46, that is, the  Comm ssioner
can appoint sone one to carry on the admnistration of  the
math and its endownents only when the conditions of" s. 47
are satisfied. [113 F-H, 114 A-D

In the present case, the Assistant Comi ssioner was
appoi nted because of the enquiry which was pendi ng against

the petitioner, in whi ch, serious char ges of
m sappropriation and defal cation of trust funds and | eading
an immoral life were being investigated. [114 D

Shirur Math case [1954] S.C.R 1005, referred to

JUDGVENT:

ORIG NAL JURISDICTION : Wit Petition No. 347 of 1968.
Petition under Art. 32 of the Constitution of India for the
enforcenent of fundamental rights.

Kanak Ghosh and B. Datta, for the appellant.




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 3 of 11

P. Ram Reddy, A V. V. Nair and P. Paraneshwar Rao, for
the respondent.

The Judgnent of the Court was delivered by

Gover, J. This is a petition under Art. 32 of the Constitu-
tion challenging, inter alia, the constitutionality of ss.
46 and 47 of the Andhra Pradesh Charitable and Hi ndu
Rel i gious Institutions and Endowrents Act, 1966 (Act No. 17
of 1966), hereinafter called the "Act" and for issuance of a
wit in the nature of mandanus or other appropriate wits
and directions to the Conmissioner of H ndu Religious and
Charitabl e Endowrents, hereinafter called the "Comm ssioner
", prohibiting himfromexercising his powers or taking
action under the aforesaid sections.

The petitioner clains to be the Mthadhi pathi of Shri  Swami
Hathiranji Math Tripathi-Thirumalla in the State of Andhra
Pradesh. It is stated that this institution was founded
several centuries-ago and is one of the renowned Maths in
I ndi a. ~ Hundr eds

105

of Sadhus visit the Math throughout the year and it is the
duty of the Mahant as its religious head to provide--the
visiting Sadhus wth food and shelter and to perform al
religion duties Wth regard to the celebration of Hindu
festivals, propagation of the cult of Shri Swam Hathiranji
and performance of 'other religious functions. It is alleged
that Mahant Chettandoss, the previous incunbent died on
March 18, 1962. | On March 24, 1962 the Conmi ssioner took
charge of the Math'and its properties under 's. 53 of the
Andhra Pradesh (Andhra Areas) Hindu Religious & Charitable
Endownents Act, 1951, Act No. 19 of 1951, hereinafter
referred to as the "Repealed Act". The petitioner filed a
suit on Mrch 26, 1962 in the court ~of the Subordinate
Judge, Chittoor for a declaration-that he was the ‘rightfu
successor. The Conm ssioner was inpl eaded as a party to the

suit. He also filed "a revisional application under s. 92
of the repealed Act to the State Government. The CGovernnent
di sposed of the revisional application on June 5, 1962. It

appointed the petitioner as the interim Mahant subject to
certain conditions which need not be nmentioned. Before this
order was nade the petitioner withdrewthe suit filed by him
in April 1962. Devendradoss, who was another claimant but
who was a mnor, filed a wit petition inthe H gh Court
chal l engi ng the above order of the Government but the sane
was rejected by the division Bench. Devendradoss then filed
certain suits for a declaration of his title. On August 22,

1964, the Comm ssioner nade an order directing t he
petitioner to show cause why the previous order ~appointing
him as an interimp Mahant be not recall ed. According to

the petitioner this was done because the State  Governnent
started claimng, contrary to the rule and custom  which
prevailed in the Math, that the anmpunts received on- account
of Padakanukas (personal offerings) should be paid to the
CGovernment and not taken by the Mahant. This order was
chal | enged by the petitioner by means of a wit petition in
the High Court. The H gh Court is issued a stay order which
was |later on clarified to mean that the State Governnent was
free to take such further action under the Act as it consi-
dered necessary. On Septenber 9, 1965 the State CGovernnent
franmed charges against the petitioner and directed him to
furnish his explanation. The petitioner was placed under
suspension wth imediate effect. It was further directed
that the Assistant Conmissioner, Tirupathi should take
charge of the Mth and its affairs. Meanwhi | e anot her
cl ai mant Bhagwantdoss filed a suit on September 29, 1965,
claimng title to the gaddi in his own right. The writ
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petition which -had been filed by the petitioner was all owed
by the Hi gh Court on Novenber-- 8, 1966. The matter ulti-
mately cane up in appeal to this Court, the judgnent being
reported in Secretary, Home (Endownents), Andhra Pradesh V.
D gyadarsam Rajindra Ram Dasjee(1l). The judgnent of the

Hi gh

[1967] 3 S.C.R 891.
Sup Cl/69-8

106

Court was affirned. The High Court had held that the
petitioner had succeeded to the office of the Mahant on the
death of Chetandoss on March 18, 1962 in his own right.
This Court concurred in that view and observed that the nere
circunstance that the Governnent had al so passed an order
appoi nting himas the interimMhant could not take away his
right to function as a trustee on the basis of his origina

right. It followed that the Government had no jurisdiction
to pass an order placing him under suspension as that
virtually amountedto a renoval of the trustee of the Math
whi ch coul d only be done in the nanner provided by s. 52 of
the repealed Act.

The Act received the assent of the President on Decenmber 6,
1966 and was enforced with effect from January 27, 1967. On
May 30, 1967 the petitioner filed a petition under Art. 226
of the Constitution in the H gh Court for declaring the
present inmpunged provisions of the Act as ultra vires. That
petition was dismssed in limne as premature. An appeal to
the Letters Patent bench failed. ~On conming to know that
certain orders were going to be passed ' against t he
petitioner whereby charges on various matters were to be
preferred and an inquiry nmade and that the suspension of the
petitioner from Mhantship was going to be ordered, the
present petition was filed under Art. 32 of the Constitution
in COctober 1968. 1In this petition, apart from challenging
the provisions of the Act a case of mala fide action has
been sought to be made out against the respondent. 'In the
order which was nade by the Governnment on Novenber 18, 1968

as nmany as 14 charges have been preferred against the
petitioner and his suspension has been duly ordered. The
Assi st ant Conmi ssi oner Endowrents. Department has been
directed to attend to the day-today adnministration of the
Math tenporarily and its Endowrents until the disposal of
the inquiry.

Now the Act has been enacted to consolidate and anend the
law relating to the adnministration and. governance of
charitable and Hindu religious institutions and endowrents
in the State of Andhra Pradesh. Chapter | contains the
definitions of various expressions used in the Act including
the word " Comm ssioner". Chapter Il provides for/ the
appoi nt nent of Commi ssioner, Joint Conmi ssioners etc., and
gives their powers and functions. Chapter IIl deals wth
admi ni stration and rmanagenent of charitable and Hi ndu
religious institutions and endowrents. Chapter |V provides
for registration of such institutions and endownrent s.
Section 42 in Chapter V defines the word "mat hadhipathi™ to
nmean any person whether known as nmohant or by any other
nane,’” in whomthe admnnistration of a math or specific
endowrent attached to a math are vested. Sections 46 and 47
are in the following ternms :

"446. (1) The Conm ssioner may suo notu or on an

107

application of two or nobre persons having interest, initiate
proceedings for renpoving a mathadhpathi or a trustee of a
speci fic endownent attached to a math, if he-

(a) is of unsound m nd;
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(b) is suffering fromany physical or nental defect or
infirmty which renders himunfit to be a mathadhi pathi or
such trustee

(c) has ceased to profess the Hndu religion or the tenets
of the nmath;

(d) has been sentenced for any offence invol ving

noral turpitude, such sentence not having been reversed;

(e) is gquilty of breach of trust or msappropriation in
respect of any of the properties of the math;

(f) commts persistent and wilful default in the exercise of
his powers or performance of his functions under this Act;
(g) violates any of the restrictions inmposed or practices
enjoi ned by the custom usage or the tenets of the math, in
rel ation to his personal conduct, such as cel i bacy,
renunci ati on and the |ike;

(h) leads an inmoral life.

(2) The Conmissioner shall frane a charge on any of the
gr ounds speci fied in sub-section (1) agai nst the
mat hadhi pat hi or ~trustee concerned and give him an
opportunity of neeting such charge, of testing the evidence
adduced and of adducing evidence in his favour. After

considering the evidence adduced and other material before
hi m t he Conmi ssi oner _may, by order exoner at e t he
mat hadhi pathi or trustee, or remove him . Every such order
shall state the charge franed agai nst the nathadhi pathi or
the trustee, his explanation and the finding on such charge
together with the reasons therefor;

Provided that in the case of a math or specific endownent
attached thereto whose annual incone exceeds  rupees one
| akh, the order of removal passed by the Comm ssioner
agai nst the mat hadhi pati_ O trustee shall not take effect
unless it is confirnmed by the Governnent,

(3) Pending the passing of an order under sub-section (2)
Conmi ssi oner may suspend the mat hadhi pathi or the trustee.
108

(4) (a) Any mat hadhi pathi or trustee aggrieved by an enquiry
in this behalf that an arrangenent for the (2) may, wthin
ninety days from the date of receipt of such order
institute a suit in the court against such order

(b)An appeal shall lie to the High Court w-thin ninety
days fromthe date of a decree or order of the court in such
suit.

47.(1) \Where a tenporary vacancy occurs in the office of
the mathadhipathi and there is dispute in regard to the
ri ght of succession to such office, ~or where~ the
mat hadhi pathi is a minor an& has no guardian fit and willing
to act as guardian, or where the mathadhipathi~ is under
suspensi on under sub-section (3) of section 46, the
Conmi ssioner shall, if he is satisfied after . making an
i nquiry in this behalf that an arrangenent for t he
administration of the math and its endownents or- of the
speci fic endownents, as the case may be, is necessary, nake
such arrangenment, as he thinks fit until the disability of
the mathadhi pathi ceases or anot her mathadhi pathi succeeds
to the office, as the case may be.

(2)I'n maki ng any such arrangenent, the Conm ssioner shal
have due regard to the clains, if any, of the disciples of
t he mat h.

() e "
Section 83 confers powers on the Government to call for and
exam ne the record of the Conm ssioner in respect of,

any proceedi ngs not being a proceeding in respect of which a
suit or an appeal or application or reference to a court is
provided by the Act, to satisfy thenselves as to the
regul arity of such proceedings or the correctness, legality
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or propriety of any decision or order passed therein and if,
in any case, it appears to the Governnment that such deci sion
or order should be nodified, annulled, reversed or renitted
for consideration they nmay pass orders accordingly. Under
s. 104 where a Conmi ssioner nakes an enquiry or hears an
appeal under the Act, the inquiry has to be nade and the
appeal has to be heard as nearly as may be, in accordance
with the procedure applicable under the Code of Gvi
Procedure, 1908, to the trial of suits or the hearing of
appeal s and the provisions of the Indian Evidence Act and
the I ndian GCaths Act have al so been made applicabl e.
Lear ned counsel for the petitioner has assailed the
constitutionality of s. 46 although he has sought to read s.
47 along with it so as to establish that the conbi ned effect
of the provisions con-
109

tained in both the sections would be hit by Arts. 14,
19(1)(f), 25, 26 and 31 of the Constitution. Before the
subm ssi ons, which have been nade, are exanmi ned reference
may be made to The Conmi ssioner, Hindu Religi ous Endownents,
Madras v.. Sri Lakshmi ndra Thirtha Swanmiar of Sri  Shirur
Mutt (1) in which the constitutionality of various provisions
of the repealed Act was chall enged. That case related to
the Shirur Mth which was one of the 8 nmaths situate at
Udipi in the district of South Kanara. The Hi ndu Religious
Endownent s Board functioning under the Madr as Hi ndu
Rel i gi ous Endownents Act 1927 had taken action to frame a
scheme for the adninistration of theaffairs of the math.
The challenge in the courts was-confined to the constitu-
tional wvalidity of the repealed Act. B. K _~Mikherjea, J.
(as he then was) dealt exhaustively with 'the rights of a
Mahant to hold office as well as enjoy the property of the
institution. The foll owi ng observations at pp. 1019, 1020
are noteworthy:

" As said above, the ingredients of both
office and property, of duties and persona
interest are blended together in the rights of
a Mahant and the Mahant has the right to enjoy
this property or beneficial interest so |ong
as he is entitled to hold his office. ~To take
away this beneficial interest and 1eave him
nmerely to the discharge of his duties would be
to destroy his character as a Mahant
al t oget her. It is true that the beneficia
i nterest which he enjoys is appurtenant to his
duties and as he is in charge of a
public institution, reasonable restrictions
can al ways-be placed upon his rights in._the
interest of the public. But the restrictions
would cease to be reasonable if they are
cal culated to make himunfit to discharge the
duties which he is called upon to discharge.
A Mhant’'s duty is not sinply to manage the
tenmporalities of a Math. He is the head -and
superior of spiritual fraternity and t he
purpose of Math is to encourage and foster
spiritual training by nmaintenance of a
conpetent line of teachers who could inpart
religious instructions to the disciples and
followers of the Math and try to strengthen
the doctrines of the particular school or
order, of which they profess to be adherents.
Thi s pur pose cannot be served i f t he
restrictions are such as wuld bring the
Mat hadhi pathi down to the level of a servant
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under the State departnent. It is from this

standpoint that the reasonableness of the

restrictions should be judged."
It was held that the Mahant was entitled to claim the
protection of Art. 19(1)(f). The same Shirur Math figured
i n anot her case
(1) [21954] s. C R 1005.
110
which came up to this Court and the decision in which is
reported in H H Sudhundra Thirtha Swaniar v. Comm ssi oner
for Hindu Religious & Charitable Endownents, Msore(1l).
There the constitutionality of S. 52(1)(f) of the repealed
Act, as anmended, was unsuccessfully assailed. The schene of
that section was simlar to S. 92 of the Code of G vi
Pr ocedure. The Commissioner or any two or nore persons
havi ng i nterest or having obtained the consent in witing of
the Comm ssioner -couldinstitute a suit in the court to
obtain a decree for renoving a trustee of a math or a
specific /‘endowrent attached to a math for any one or nore
reasons. ‘given in clauses. (a) to (f) which were simlar to
clauses (a) to (f) of sub-s. (1) of s. 46 of the Act.
Whereas previously the Commissioner could only institute a
suit in a court, he has now been enpowered under the Act by
s. 46 to initiate proceedings hinself for renmoving a
mat hadhi pathi on /the grounds nentioned in clauses (a) to
(h). Clauses (g) and (h) are new and sub-s. (2) gives the
procedure for nmaking the inquiry. |f the matriadhipathi is
aggrieved by the order nmade by the Comm ssioner, he has been
given the right toinstitute a suit against such order in
the court by sub-s. (4).The difference, in other words, is
that previously the renpval could be ordered only by the
court but under s. 46 the Commi ssioner can order the renoval
after following the procedure laid down and his order is
final except that it can be chall enged by nmeans of a ' -suit
by the mathadhi pathi. It also requires confirmation by the
CGovernment where the annual inconme of the math  exceeds
rupees one |akh. An additional power has been conferred on
the Conmi ssioner by sub-s. (3) to suspend the nathadhipath
pendi ng the passing of an order- under sub-s. (2). ,
The vi ew whi ch was taken in the above case was that S. 52(1)
(f) of the repealed Act did not in effect seek to cut down
the authority of the Mhant which was traditionally
recogni zed and that the said provision which authorised the
institution of a suit for removal of a Mahant where he was
found to have wasted the property of the math or applied
such funds or property for purposes wholly unconnected wth
t he institution did not amount to an unr easonabl e
restriction wupon the exercise of the rights of the Mhant.
On behalf of the petitioner a strenuous attenpt. has / been
nade to show that s. 46 of the Act is quite different, from
its counterpart contained in the repeal ed Act, nanely, s. 52
and that the powers which have been conferred are clearly
viol ative of the fundamental right to hold the office of the
Mahant as al so the property of the math. In H H Sudhundra
Thirtha Swam ar’s(1l) case it has been enphasised that the
Mahant by virtue of his office is under an obligation to
di scharge the duties as a
(1) [1963] Supp. 2 S. C R 302

111

A trustee and is answerable as such. He enjoys |arge
powers for the benefit of the institution of which he is the
head. He is to incur expenditure for the math i.e. for

carrying on the religious worship for the disciples and for
maintaining the dignity of his office but the property is
attached to the office and the Mhant cannot i ncur
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expenditure for personal |uxury or objects incongruous wth
his position as a Mahant. Keeping all this in view it is
difficult to see howthe provisions of s. 46 would be
violative of Art. 19(1)(f) of the Constitution. The grounds
on which his renoval as mat hadhi pathy can be ordered have-
been specifically provided and no excepti on has been or can
be taken to them The main attack is based on the power
given to the Conmm ssioner instead of the court to nmke an
inquiry into or try the allegations or charges against the
Mahant and order his removal iif such char ges are
est abl i shed. It is not possible to see how a procedura
change of this nature can be regarded as contravening either
Art. 19(1)(f) or Art. 14 of the Constitution which is the

other Article which has been pressed into service. The
procedure which has been | aid down makes all the proceedings
bef ore the Conmi ssioner quasi-judicial. Thi s is

particularly so when the provisions of s. 104 of the Act are
kept in view. Mreover if any order of renmpval is made that
can be challenged in a court of law and there is a further
ri ght of ‘appeal to the H gh Court. Learned counsel for the
petitioner  had finally to build “his argument on t he
provi si ons of sub-s.© (3) which give power to t he
Conmi ssi oner to suspend the mathadhipathi during t he
pendency of an inquiry and before any order in the matter of
renoval is nade./ It is pointed out that  such suspension
would seriously interfere with the nunerous duties which a
mat hadhi pathi has to performas thehead of a spiritua
fraternity. The ‘petitioner, in - this manner, has been
debarred from not only nmanaging the institution but also
fromcarrying out the essential work which according to the
tenets and custom of the fraternity he is under an
obligation to do For instance he cannot [|ook after the
Sadhus and ot her disciples who constantly visit the math and
come for religious instruction there nor-can he preside over
religious functions and other periodical festivities which
are held in the seat of the math. ~Thus, it is urged, that
there is a clear violation of Art. 19(1)(f) which guarantees
the petitioner’'s right to hold and enjoy the property, apart
from the interference with his right to practise and
propagate religion and manage the affairs of the nmath in
matters of religion which rights are guaranteed by Arts. 25
and 26 of the Constitution.

As regards Art. 19 (1) (f ) it has to be seen whether the
restrictions which have been inposed by the i mpugned
provi sions of the Act are reasonable and at& in the interest
of the general public. There can be little or no doubt that
i f a mat hadhi path

112

is of an unsound mnd or suffers fromany physical or nenta
defect or infirmty or has ceased to profess Hindu religion
or the tenets of the math or if his case falls within
clauses (d) to (h) of s. 46(1) his renoval would be in the
interest of the general public. A mat hadhi pat hi ' cannot
possibly perform his duties either as a spiritual or a
temporal head nor can be properly adm nister or manage the
trust property if he falls within the categories nentioned
in clauses (a) to (d) or has been guilty of breach of trust
or wlful default etc. or leads an inmmral Ilife (vide
clauses (e) to (h) of S 46(1). Even wunder the G vi
Procedure Code his rempval could have been ordered in
proceedi ngs under S. 92 for simlar’ reasons.

The suspensi on of a mat hadhi pathi, during the inquiry, is a
necessary and reasonable part of the procedure which has
been prescribed by s. 46. If heis allowed to function
during the pendency of an inquiry the entire purpose of the
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enquiry mght be defeated. The nathadhi pathi, may, during
the pendency of the inquiry, do away wth nopst of the
evi dence or tanper with the books of account or otherw se
conmit acts of misappropriation and defalcation in respect

of the properties of the math. It is essential, therefore,
in these circunstances to make a-provision for suspending
him till the enquiry concludes and an order is made either

exonerating himor directing his renoval.
On the question whether ss. 46 and 47 of the Act contravene
Articles 25 and 26, a good deal of reliance has been placed
on the observations in the first Shirur Mth(1l) case.
Mukherjea, J. (as he then was) delivering the judgnent of
the court had exami ned the scope of the | anguage of Arts. 25
and 26. It was indicated by himthat freedomof religion in
our Constitution is not-confined to religious beliefs only,;
it extends to religious practice as well as subject to the
restrictions which the Constitution itself has laid down.
Under Art. 26(b), therefore, -a religious denomnation or
Organi sation enjoys conplete autonony in the matter of
deciding  as to what rites-and cerenpnies are essentia
according to the tenets of the relligion and no outside
authority has any jurisdiction to interfere wth its
decision in such matters. ~Mreover under Art. 26(d) it 1is
the fundamental right--of a religious denomnation or its
representative to admi nister its property in accordance with
law;, and the law, /therefore, nust leave the right of
adnministration to the religious denonination-itself subject
to such restrictions and regulations-as it might choose to
i mpose. It was further laid down'that a law which takes
away the right of ~admnistration from the hands of a
religi ous denom nati on altogether and vests it in any other
aut hority would anpbunt to a violation of the right
guar ant eed under clause (d) of Art.
(1) (1954) sSuPP. sS. C. R 1005.

113
26. Now under s. 47 of the Act where-a nmat hadhi pathi is under
suspensi on the Conmi ssioner can nake such arrangenent as he
thinks fit for the adm nistration of the math until another
mat hadhi pathi  succeeds to the office and in naking such
arrangenent he has to have due regard to the clainms of the
disciples of the math. It is maintained on behalf of the
petitioner that the appointment of Assistant  Comm ssi oner
Endownent s Depart ment, Tirupathi as the day t o- day
administrator-- of the math and its endowrent as a two-fold
effect. The first is that the conplete autonony which a
religious denomination |ike the math in question enjoys in
the matter of observance of rights and cerenpni es essentia
to the tenets of the religion has been interfered with. The
second is that the right of admnistration  has been
altogether taken away fromthe hands of the religious-
denom nation by vesting it in the Assistant Conmissioner
This clearly contravenes the provisions of clauses (b) and
(d) of Art. 26 within the rule laid down in the first Shirur
Math case. By doing so in exercise of the powers under s.
47 the Conmi ssioner has al so debarred the petitioner from
practising and propagating religion freely which he is
entitled to do under Art. 25(1).
The attack on the ground of violation of Art. 25(1) can be
di sposed of quite briefly. 1t has nowhere been established
that the petitioner has been prohibited or debarred from
professing, practising and propagating his religion. A good
deal of material has been placed on the record to show that
the entire math is being guarded by police constables but
that does not nean that the petitioner cannot be allowed to
enter the math prem ses and exerci se the fundamental right
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conferred by Art. 25(1) of the Constitution. As regards he
contravention of clauses (b) and (d) of Art. 26 there is
nothing in ss. 46 and 47 which enpowers the Conmissioner to
interfere with the autonony of the religious denom nation in
the mtter of deciding as to what rites and cerenonies are
essential according to the tenets of the religion the
denom nation professes or practises nor has it been shown
that any such order has been made by the Conmm ssioner or
that the Assistant Comm ssioner who has been put in charge
of the day to-day affairs is interfering in such matters,
Section 47 of the Act deals only with a situation where
the.--- is a tenporary vacancy in the office of the
mat hadhi pathi by reason of -any dispute in regard to the
right of succession to the office or the other reasons
stated therein as also because the mathadhpathi has been
suspended pending an inquiry under s. 46. Its provisions do
not take away the right of admnistration fromthe hands of
a religious denomnation altogether and vest it for al
times in/ a -person or authority who is not entitled to
exercise " that right under the customary rule and custom
prevailing inthe math. In the first Shirur math case, s.
56 of the repealed Act before its anendnment by
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Act 12 of 1954 was struck down as power had been given to
the Commi ssioner to require the trustee to appoint a manager
for the administration of the secular affairs of the
institution and the Conmi ssioner hinself could al so nake the

appoi nt nent . It was pointed out that this power could be
exerci sed at the nere option of the Conm ssioner w thout any
justifying necessity whatsoever and no pre-requisites like

m smanagenent of property or nmmladm nistration of trust
funds were necessary to enable the trustee to exercise such
drastic power. The effect of the sectionreally was that
the Comm ssioner was at liberty, at any noment, to | deprive
the Mhant of his right to administer the trust property
even if there was no negligence or maladm nistration on his
part. Such a restriction was held to be opposed’ to the
provisions of Art. 26 (d) of the Constitution. Section 47
of the Act is not in pari materia with S. 56 of the repeal ed
Act . On the contrary S. 47 indicates quite clearly the
conditions and situations in which the Commissioner can
appoi nt someone to carry on the adm nistration of the math
and its endownents. 1In the present case, the Assistant
Conmi ssioner has been appointed as a- day to-day adm -
nistrator because of the inquiry which is ~pending against
t he petitioner and in  which seri ous charges of
m sappropriation and defal cation of trust funds and | eading
an imoral |life are being investigated. It cannot be said
that S. 47 would be hit by Art. 26(d) of the Constitution as
the powers wunder it will be exercised, inter alia, when
m smanagenment of property or nmaladmnistration “of ' trust
funds are invol ved.

Counsel for the petitioner has not made any serious attenpt
to argue that in the viewthat we are inclined to take there

woul d be any contravention of Art. 31(1) of t he
Consti tution. He has, however, pressed for the petitioner
being allowed to take the padakanukas which are receivable
by the Mhant of which he will keep an account as was

directed by this Court when disposing of the stay petition
on Decenber 13, 1968. Counsel for the respondent agrees to
this and has al so agreed to keep accounts of whatever anount
is spent on feeding the sadhus and on, the managenent of the
math property. He has further given an undertaking that the
i nquiry which is being conducted under s. 46 of the Act wll
be concluded within a period of -three nonths. It rmay be
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made cl ear that the Assistant Conm ssioner who is in charge
of the day-to-day adnministration tenporarily of the math and
its endowrents shall be fully entitled to take necessary
steps for recovery of "all debts and clains which could have
been recovered by the Mahant from vari ous debtors etc.

The wit petition, however, fails and it is dismssed, but
in view of the entire circunstances we nake no order as to
cost s.

V.P.S. Petition dism ssed.
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