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Servi ces Rules-Association of non-CGazetted civil " staff-
Wt hdrawal of recognition by Governnent-Proceedi ngs | agai nst
Secretary for refusal to di'ssoci-ate-Participation in

preparation for strike-Constitutional Validity of Rules-
Central Civil Services (Conduct) Rules, 1955, rr. 4(A),
4(B)-Constitution of India, Art. 19.

HEADNOTE:

The respondent, A Central Governnment servant, who was the
Secretary of the Civil Accounts Association of non-Gazetted
Staff, was departmentally proceeded agai nst under rr.~ 4(A)
and 4(B) of the Central G vil Services (Conduct) Rules,
1955, for participating in denmonstrations in preparation of
a general strike of Central Governnent enpl oyees and for
refusing to dissociate from the Association after’ the
Gover nirent had withdrawn its recognition of it. He
i mpugned, the validity of the said rules on the ground that
they infringed his fundanental rights under Art. 19 of the
Consti tution. The High Court held that r. 4(A) was wholly
valid but quashed the proceeding under r. 4(B) which it
held to be invalid. Rule 4(A) provided that no Governnent
servant shall participate in any denbnstration or resort to
any formof strike in connection with any natter pertaining
to his conditions of service and r. 4(B) provided that no

Covernment servant shall join or continue to be a menber of
any services Association which the
790

CGovernment did not recognise or in respect of whi ch
recogni tion had been refused or withdrawn by it.

Held, that in view of the decision of this Court that r
4(A) of the Central Civil Services (Conduct) Rules, 1955, in
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so far as it prohibited any form of denonstration was
violative of the Governnment servants’ fundanental rights
under Art. 19(1) (a) and (b), the High Court was in error in
hol ding that the rule was wholly valid.

Kaneshwar Parsad v. The State of Bihar, [1962] supp. 3
S.CR 369, referred to.

Participation in denonstration organised for a strike and
taking active part in preparation for it cannot, either in
law or fact, nean participation in the strike. The
respondent could not, therefore, be said to have taken part
in a strike as such and the proceedi ng agai nst hi munder s.
4(A) being based on that part of it which was invalid nust
al so be invalid.

It was clear that r. 4(B) of the said Rules inposed res-
triction on the undoubted right of the Governnment Servants
under Art. 19 which were neither reasonable nor in the
interest of public order tinder Art. 19(4). The rules
clearly showed “that ~in the granting or wthdraw ng, of
recognition, t he Gover nirent right be act uat ed by
consi derations other than those of efficiency or discipline
anmongst the -services or- public order. The restriction
i nposed by r.4 (B), therefore, infringed Art. 19(1) (c) and
must be held to be invalid.

The Super tenant, Central Prison, Fatehgarh v. Dr. Ram
Manohar Lohia, A/I.R 1960 S.C. 633 and Rex v. Basudev,
[1949] F.C.R 657, referred to.

JUDGVENT:
ClVIL APPELLATE JURI SDI CTI ON: -G vil Appeals Nos. 378 and 379
of 1962.
Appeal s by special |eave fromthe judgnent and order. dated
January 18, 1961 of the Bonbay H gh Court in M scellaneous
petition No. 255 of 1960.
C. K. Daphtary, Solicitor-General of India,
B. R L. lyengar and R H Dhebar, for the appellants in
C. A No. 378/62 and respondents in C A. No. 379/62.
AS R Chari, M K Ranmmurthi, D..P. Singh, and S.  C
Agarwal a, for the respondent in C A No. 378/62 and
Appellant in C A No. 379162.
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1962. Cctober 30. The judgnent of the Court was delivered
by
GAJENDRAGADKAR, J. The respondent E. X. Joseph “is in the
service of the Governnent of India in the Audit and accounts
Department at Bonbay. He was she Secretary of ~the G vi
Account s Associ ati on which consists of non-gazetted staff of
the Accountant-Ceneral’'s Ofice. The said Association was
affiliated to the All India Non-Gazetted Audit and Accounts
Associ ation. The latter Association had been recogni zed by
the Governnent of India in Decenber, 1956. In My, | 1959,
the CGovernment withdrew recognition of the said Association
In spite of the withdrawal of the recognition of the said
Associ ation, the respondent continued to be its Secretary

Cener al and refused to dissociate hinself from the
activities of the said Association, though called upon to do
so. As a result of his activities, on or about June 3,

1960, he was served with a charge-she sheet for having
deliberately commtted breach of Rule 4(b) of the Centra

Cvil Services (Conduct) Rules, 1955 (hereinafter called the
Rul es) . Appellant No. 1 0. K Chosh, Accountant-General

Maharashtra, who held the enquiry, found the respondent
guilty of the charges |levelled against him Accordingly, a
notice to show cause why he should not be renoved from
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service was served on the respondent.

On July 25, 1960, appellant No. 1 served a nmenb on the
respondent intimating to himthat it was proposed to hold an
enqui ry against himfor having deliberately contravened the
provisions of Rule 4(A) of the Rules in so far as he
partici pated actively in various denonstrations organised in
connection wth the strike of Central Government enployees
and had taken active part in the preparations nmade for the
said strike.

On August 8, 1960, the respondent filed a | wit petition on
the original side of the Bombay

792

Hi gh Court wunder Art. 226 of the Constitution and prayed
that a wit of certiorari should be issued to quash the
charge-sheets issued against himby appellant No. 1 in
respect of the alleged contravention of Rules 4 (B) and 4
(A) and a wit of prohibition should be issued prohibiting a
appel | ant No. 1 from proceeding further with the
departnmental proceedi ngs against the respondent. In his
petition, the respondent asked for other incidental reliefs.
The nmain-_ground on which the respondent challenged the
validity of the departmental proceedings initiated against
hi mwas that Rules 4(A) and 4(B) were void in so far as they
contravened the fundamental rights guaranteed to the
respondent under /Art. 19(1) (a), (b), (c) and (g). Thi s
contention was resisted by appellant No.” 1 and appel |l ant No.
2, the Union of India, who had been inpleaded as respondents
to the said petition. It was urged on their behal f that the
i mpugned Rules were valid and so, the claimfor.a wit of
certiorari or wit of prohibition was not justified.

The wit petition was heard by a Division Bench of the
Bonbay High Court. On January 18, 1961, the H.gh Court
rejected the petition in so far as the respondent had
clainmed wits in regard to the enquiry for breach of Rule
4(A); the Court held that the said Rule was valid and so,
the departnental proceedings initiated against the  respon-
dent in respect of the breach of the said Rule could not be
successfully inpeached. 1In respect of the proceedings under
Rule 4(B), however, the Hi gh Court held that the said Rule
was invalid and so, the departmental proceedings in respect
of the breach of the said Rul e have been quashed. It is
agai nst this decision that the appellants, the A.G and the
Union of India, have cone to this Court by Appeal No.
378/ 1962; whereas E. X. Joseph the respondent, has preferred
Appeal No. 379/1962: Both the- appeals have been brought to
this Court by special |eave.

793

The appellants contend that the H gh Court was in error in
holding that Rule 4(B) was invalid, whereas the  respondent
urges that Rule 4(A) was invalid and the decision of the
H gh Court to the contrary is erroneous in |aw Bef ore
dealing with the contentions of the parties, it is necessary
to set out the two inmpugned Rules. These Rules form part of
a body of Rules framed in 1955 under Art. 309, of the
Constitution.

Rul e 4-A provides that no Governnent servant shal
participate in any denonstration or resort to any form of
strike in connection wth any matter pertaining to his
condition of service,. whereas Rule 4-B | ays down that no
CGovernment servant shall join or continue to be a nmenber of
any Service Association of Governnent servants : (a) which
has not, within a period of six nonths fromits formation,
obtained the recognition of the Governnment under the Rules
prescribed in that behalf, or (b) recognition in respect of
whi ch has been refused or withdrawn by the Government under
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the said Rules. The case against the respondent is that he
has contravened both these Rul es.

The question about the validity of Rule 4-A has been the
subject-matter of a recent decision of this Court in
Kaneshwar Prasad v. The State of Bihar (1). At the hearing
of the said appeal, the appellants and the respondent had
i ntervened and were heard by the Court. |In that case, this
Court has held that Rule 4-Ain the formin which it now
stands prohibiting any form of denonstration is violative
of the Government servants’ rights under Art. 19(1)(a) & (b)
and shoul d, therefore, be struck down. |In striking down the
Rule inthis limted way, this Court made it clear that in
so far as the said Rule prohibits a strike, it cannot be
struck down for the reason that there is no fundanenta

right to resort to a strike. In other words, if the Rule

was
(1) [21962] Supp. 3 S.C.R 369.
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i nvoked against a Governnent servant on the ground that be
had resorted to any formof strike specified by Rule 4- A,
t he Government servant woul'd not be able to contend that the
Rule was invalid in that behalf. 1In view of this decision
we rmust hold that the High Court was in error in comng to
the conclusion that 'Rule 4-A was valid as a whol e.

That takes us to the question about the validity of Rule 4-
B. The Hi gh Court’ has held that -the  inpugned Rul e
contravenes the | fundanental right - guaranteed to t he
respondent by Art. 19 (1) (c). The respondent. along wth
other Central CGovernnent servants is entitled to form
Associations or Unions and in'so far as -this right is
prejudicially Rule, the said Rule is invalid. ~The |earned
Solicitor General contends that in deciding the question
about the validity of the Rule, we will have to take into
account the provision of clause (4) in Art. 19. This clause
provides that Art. 19(1) (c) wll not affect the operation
of any existing law in so far as it inposes, in the
interests of public order or norality, reasonabl e
restrictions on the exercise of the right conferred by the
said sub-cl ause. The argunent is that the inpugned Rule
does not hing nore than inmposing a reasonable restriction on
the exercise of the right which is alleged to -have been
contravened and, therefore, the provisionof the rule is
saved by clause (4).

This argunent raises the problemof construction of clause
(4). Can it be said that the Rule inposes a  reasonable
restriction in the interests of public order ? There can be
no doubt that Governnent servants can be subjected to
rules which are intended to maintain discipline anpbngst
their ranks and to lead to an efficient discharge of ~their
duties Discipline amunt Governnent enployees and /'their
efficiency may,in a sense, be said to be related to public

or der. But in considering the scope of clause (4), it has
to be borne in mnd that the rule nust be
795

in the interests of public order and nust anount to a
reasonabl e restriction. The words "public order" occur even
in clause (2), which refers, inter alia, to security of the
State and public order. There can be no doubt that the said
words rmrust have the sane neaning in both clauses (2) and
(4). So far as clause (2) is concerned, security of the
State having been expressly and specifically provided for,
public’ order cannot include the security of State, though
inits widest sense it nmay be capable of including the said
concept . Therefore, in clause (2), public order is
virtually synonynous with public peace, safety and
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tranquility. The denotation of the said words cannot be any
wider in clause (4). That is one consideration which it is
necessary to bear in mnd. Wen clause (4) refers to the
restriction inposed in the interests of public order, it is
necessary to enquire as to what is the effect of the words
"in the interests of". This clause again cannot be
interpreted to nean that even if the connection between the
restriction and the public order is renpte and indirect, the
restriction can be said to be in the interests of public
order. A restriction can be said to be in the interests of
public order only if the connection between the restriction
and the public order is proximate and direct. Indirect or
far-fetched or unreal connection between the restriction and
public order would not fall within the purview of the
expr essi on "in the interests of public order." Thi s
interpretation is strengthened by the other requirenent of
clause (4) that., by itself, the restriction ought to be
reasonabl e. [t Wwuld be difficult to hold t hat a
restriction which does not directly relate to public order
can be ‘said to be reasonable on the ground that its
connection with public order is renote or far-fetched. That

is another consideration which is relevant. Theref ore,
readi ng the two requirenents of clause (4), it follows that
the i mpugned restriction can, be sai d to satisfy

as the test of clause (4) only if its.  connection wth
public order is shown to be rationally proxinate and direct,
796
That is the view taken by this Court-in The Superintendent
Central Prison, Fatehgarh v. Dr. Ram Manohar Lohia, (1)
In the words of Patan jali Sastri” .T., in Rex v. Basudev, (2)
"the connection contenplated between the restriction and
public order nust be real and proximte, not far-fetched or
problematical." It is in the light of this |egal position
that the validity of the inpugned rule nust be determ ned.

It is not dispute that the fundanental rights guaranteed by
Art. 19 can be clained by Governnent servants. Art. 33
which confers power on the parlianent to nodify the rights
in their application to the Armed Forces, clearly brings out
the fact that all citizens, including Governnent servants,
are entitled to claimthe rights guaranteed by Art. 19.
Thus, the validity of the inpugned rule has to be judged on
the basis that the respondent and his co-enployees are
entitled to form Associations or Unions. It is clear that
Rul e 4-B inposes a restriction on this right. It virtually
conpels a Governnment servant to w thdraw his nmenbership of
the Service Association of Government Servants as -soon as
recogni tion accorded to the said Association is w'thdrawn or
if, after the Association is formed, no recognition is
accorded to it within six nonths. In other words, the right
to forman Association is conditioned by the existence of
the recognition of the said Association by the Government.
If the Association obtains the recognition and continues to
enjoy it, Government servants can becone nenbers of the said
Association ; if the Associ ation does not secure recognition
from the Governnent or recognition granted to it i s
wi t hdrawn, CGovernnent servants nust cease to be the nenbers
of the said Association. That is the plain effect of the
i mpugned rule. Can this restriction be. said to be in the
interests of public order and can it be said, to be a
reasonabl e restriction ? In our opinion, the only answer to
these questions would be in the negative. It is difficult
to see any direct or proxinate

(1) A1.R 1960 S.C. 633. [1949] S.C.R 657,661
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or reasonable connection between the recognition by the
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Government of the Association and the discipline anongst,
and the efficiency of, the nenbers of the said Association

Simlarly, it is difficult to see any connection between
recogni tion and public order

A reference to Rule 5 of the Recognition of Service
Association Rules recently made in 1959 would clearly show
that there is no necessary Connection between recognition or
its wi thdrawal and public order. Rule 5 enuner at es
different conditions by clauses (a) to (1) which every
Service Association rmust conply with; and Rule 7 provides
that if a Service Association recognised under the said
Rules has failed to conply with the conditions set out in
Rule 4, 5, or 6, its recognition nmay be withdrawmm. One of
the conditiOn inposed by Rule 5(1) is that conmunications
addressed by the Service Association or by any office bearer
on its behalf to the Governnent or a GCovernment authority

shall not contain-any disrespectful or inproper |anguage.
Simlarly, Rule 5(g) provides that the previous perm ssion
of the Governnent shall be taken before the Servi ce

Associ ati'on seeks affiliation with any other Union, Service
Association or Federation; and Rule 5 (h) prohibits the
Service  Association from starting or publ i shi ng any
periodi cal, nagazine or _bulletin wthout the previ ous
approval of the Governnent. It is not easy to see any
rational, direct/ or proximte connection between the
observance of these conditions and public order. Therefore,
even without examining the validity of all the conditions
laid down by rule 4, 5 o0or 6, it is not difficult to hold
that the granting or w thdraw ng of recognition may be based
on consi derations sone of which have no connection whatever
either with the efficiency or discipline anongst the
Services or with public order. It mght perhaps have been a
different matter if the recognition or its wthdrawal had
been based on grounds which have a direct, proximte and
rati onal connection with public order. That however
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cannot be said about each one of ‘the conditions prescribed
by rule 4, 5 or 6. Therefore, it is quite possible that
recognition may be refused or withdrawn on grounds which are
whol | y unconnected with public J. order and it is in such a
set-up that the right to form Associati ons guaranteed by
Art. 19(1)(c) is-made subject to the rigorous restriction
that the Association in question nust secure and continue to
enjoy recognition fromthe Governnent. We are therefore,
satisfied that the restriction thus inposed would nake the
guaranteed right under Art. 19(1)(c) ineffective and even

illusory. That is why we see no reason to differ from the
concl usion of the Hi gh Court that the inpugned Rule 4-B is,

i nvalid. In the result, appeal No. 378/1962 fails and is
di snmi ssed

In regard to appeal No. 379/1962, though we have partly

reversed the conclusion of the High Court in respect of the
validity of the whole of Rule 4-A it appears that the
departnmental proceedings initiated against the respondent in
respect of,the alleged breach of rule 4-A have to be
guashed, because the alleged contravention of the said Rule
on whi ch the said proceedings are based is contravention of
that part of Rule 4-A which has been held to be invalid by

this Court. The material charge against the respondent in
that behalf s that he had deliberately contravene the
provisions of Rule 4-Ain so far as he has participated
actively in the various denobnstrations or gani sed in
connection with the strike of Central Government enployees
and took part in the preparations nmade for the said strike.
It wll be noticed that the result of the decision of this
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Court in Kaneshwar Prasad s(1) case is that in so far ’'as
the rule prohibits any formof denonstration, it is invalid.
It is not invalid in so far as it may prohibit participation
in strikes. The charge against the respondent is not that
he participated in any strike ; the charge is that he
participated in the various denonstrations ; and that is a
charge based upon that part of
(1) [21962] Supp. 3 S.C.R 369.
799

the rule which prohibits denonstrations altogether. It s
true that the denonstrations in which he is alleged to have
partici pated actively were organised in connection with the
strike ; but that does not nean either in fact or in |aw
that he participated in the strike itself. Simlarly, the
charge that he took active part in the preparati ons nade for
the said strike, also does not nean in fact or in law that
he participated inthe strike. ~If he joined denonstrations
organi sed in connection with the strikes, or if he took part
in the preparations for the strike, it cannot be said that
he took "~ part in the strike as such, and so, the charge
cannot be reasonably construed to nmean that his conduct
amounted to a contravention-of the rule which prohibits
strikes. Therefore, ~ though Rule 4-Ais partly, and not
wholly, invalid as held by this Court. in the case of
Kameshwar Prasad(1l), ‘the particular charge against the
respondent being on the basis of that part of the rule which
isinvalid, it nust follow that the departnental proceedings
based on that charge are also invalid. That is why appea

No. 379/ 1962 must .« be allowed and t he departnenta

proceedings instituted against  the respondent  for the
al l eged contravention by himof rules 4-A and 4-B  nust be
guashed. There would be no order as to costs.

Appeal 378/62 disnissed.

Appeal 379/62 all owed.

(1) [1962] Supp. 3 S.C.R 369.
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