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1. Wiet her right to nmanage a tenpl e and/ or shebaitship can be a subject-
matter of testamentary succession is the question involved in this appeal

whi ch arises out of ajudgnent and decree dated 09.08. 2000 passed by a

Di vi sion Bench of the Hi gh Court of Madras in L.P.A No. 62 of 1991
affirmng a judgnent and decree dated 28.01.1991 passed by a | earned

Singl e Judge of the said Court in A'S. No. 661 of 1979.

2. A private fanmily tenple known-as ' Pechiianman Tenpl e’ was
founded by one Pal ani chany Chettiar. The genealogical table of the said
Pal ani chany Chettiar is-as under

PALANI CHAM CHETTI AR

L. P. Lakshmanan Chetti ar Shanmugam @ Pal ani cham Chetti ar

| Thangam @ Pal ani chami Chetti ar

Shannugam @ Chel | am @ Subbi ah
Pal ani cham Chettiar (Di ed) Ramal
ngam

|
L. S. Mariappan

Rat hi nam @ Lakshmanan Chellam @ Subbi ah Pat chai mut hu Shanmugham
Kuppunut hu (Di ed) Pal ani sam
3. The founder of the trust dedi cated properties for the nmintenance of

the tenpl e and perfornmance of Pujas consisting of four shop roons in the
front and a few residential buildings at the back of the tenple. Disputes and
di ff erences having been arisen between the two branches of the fanily,
Thangam son of Shannugam filed a suit, which was marked as O S. No. 9

of 1943. The said suit was decreed, relevant portion whereof reads as
under

"Clause (iii) : That the C schedul e properties be managed
in turns between the Plaintiff and the Second Defendant
on the one hand and Defendants 1 and 3 to 9 on the other
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each branch for a period of two years.

Clause (iv) : That the said two branches also be in
possession during their term of managenment of the

temple jewels mentioned as itenms 1 to 6 at page 13 of the
first Defendant’s witten statenent (specified hereunder)
in addition to amend as per order in I.A No. 375 of 1944
dat ed 15. 04.1944) the bronze \026Soodam thattu with
Kalias referred tol in the same page of the witten
statenent."

4, The said decree has attained finality, pursuant whereto the branch of
Shannmugam becane entitled to a right of termof managenent for a period

of two years. On or about 04.07.1956, L.P. Lakshmanan Chettiar and his

two sons, however, entered-into a partition deed for division of their
properties including the terns of managenent of the suit tenple and its
properties. It was agreed that Lakshmanan Chettiar hinmself shall hold the
posts of pujari as well as trustee for two years, whereas his two sons shal
hol d the 'same for a period of eight nonths each

5. In respect of the properties in question, it was averred

"No. 1 and 2 party shall hold, possess and enjoy
the rent and incone derived fromthe C Schedul e

property."

6. Lakshmanan Chettiar executed a will on or about 24.05.1962

bequeat hing his share in favour of his son Chellam He died on or about
10.04.1973. It is not in dispute that after the death of Lakshmanan Chetti ar
Chel | am had been acting as a Pujari as also a trustee for a period of sixteen
nont hs and Shannugam and his sons had been managi ng the sai d properties

for a period of eight nmonths. Chellam died on 10.02.1980, |eaving behind
Respondent No.1 herein as his heir and | egal representative. Shannugam

al so appears to have executed a will in favour of his sons.

7. For framing a schene in respect of the said properties, a suit was filed
by the appel |l ants agai nst the said Thangam and ot hers, ' whi ch-was nmarked as

O S. No. 222 of 1975. The | earned Subordi nate Judge di'smi ssed the said suit

by a judgment and order dated 19.02.1979. An appeal was preferred there-

agai nst, which was marked as A.S. No. 661 of 1979, to which we shal

advert a little later.

8. However, after the death of Chellam the sons of Shannmugamfiled a
suit, which was marked as O S. No. 83 of 1982, inter alia, praying for a
decl aration that Respondent No.1l herein was not the 1egal heir of Chellam @
Subbi ah. Validity of the said will dated 24.05.1962 was put in question. ' The
| earned Principal Subordinate Judge while hol ding Respondent No.1l to be

the son of Chellam also upheld the validity of the said will executed by
Lakshnmanan Chettiar. Aggrieved by and dissatisfied with the said judgnent
and decree dated 13.03.1986, an appeal cane to be preferred by the
appel l ants herein, which was marked as A S. No. 1363 of 1988. Both the
appeal s were heard together by the | earned Single Judge of the H gh Court.
While holding the will to be not valid in law, a schene was directed to be
franed in respect of the managenent of the said properties. A Letters Patent
Appeal being No. 61 of 1991 was filed by Respondent No. 1 herein

aggrieved by the direction to frane a scheme. He also preferred a Letters
Pat ent Appeal against that part of the finding of the | earned Single Judge that
the will executed by Lakshmanan Chettiar was not valid in |aw. Respondent
No. 4 herein also preferred a Letters Patent Appeal, which was marked as
L.P.A No. 128 of 1991, questioning the fram ng of scheme. Appellants
herein also preferred a cross-objection, which was marked as Cross

oj ection No. 106 of 1995 as against the finding that Respondent No. 1 was
the son of Chellam @ Subhi ah. The appeal s and the cross-objection were
heard t oget her.
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9. It was accepted before the Division Bench that the schene franed
pursuant to the decision of the | earned Single Judge was worki ng
satisfactorily and no interference therein was called for. The finding of the
| earned Single Judge to the effect that Respondent No. 1 was the son of
Chell am was al so not seriously disputed. |In regard to the validity of the
will, however, the Division Bench held the sane to be valid. Consequently,

it was held that Respondent No. 1 was entitled to be in the nanagenent of

the suit tenple and its properties for a total period of sixteen nonths wthin
24 nonths allotted to the branch of Lakshmanan Chetti ar

10. Three of the plaintiffs are before us, being aggrieved by and

di ssatisfied with the said judgnment and decree. No appeal has been
preferred as against rejection of the said Cross Objection No. 106 of 1995 or
di smissal of the Letters Patent Appeal arising out of A S. No. 661 of 1979.

11. M. V. Prabhakar, |earned counsel appearing for the appellants, in
support- of the appeal , submtted

i) The right to manage a property and pujariship being a personal right,
cannot-be transferred being not transferable within the meani ng of
Section 6(d) of the Transfer of Property Act;

i) The purported will executed by Lakshmanan Chettiar dated
24.05.1962 nust be held to be invalid in | aw
i) The right to hold the office of ‘a pujari and a trust being a persona

right, would cone to an end with the death of the hol der of the office,
wher eupon the sane woul d devolve upon his heirs and | ega
representatives. Rel i ance, in this behal f, has been placed on
Kaki nada Annadana Samajam etc. v. The Comm ssioner of Hi ndu

Rel i gi ous and Charitable Endowrents, Hyderabad & Qthers etc.

[(1971) 2 SCJ 527 : (1970) 3 SCC 359 ]

12. M. K K. Mni, |earned counsel appearing on behalf of the
respondents, on the other hand, woul d support the judgnent. The |earned
counsel would contend that the issue is covered by a decision of this Court
in Angurbala Mullick v. Debabrata Millick [1951 SCR/'1125].

13. It was urged that the appellants are estopped and precl uded from
guestioning the validity or otherwi se of the will as even Shannugam had
al so executed a will. It was pointed out that the will executed by

Lakshmanan Chettiar on 24.05.1962 was given effect to by the parties on his
deat h whi ch took place on 10.04.1973 and only upon the death of Chellam

the appellants herein clained a right of reversion therein on the premn se that
Respondent No. 1 herein was not the son of Chellam

14. The | earned counsel appearing on behalf of Respondent No. '4 herein,
woul d submit that the disputes and differences arose between the parties in
regard to not handi ng over the possession of the properties in terns of the
j udgrment and decree passed by the conpetent courts and in that view of the
matter, this Court may issue an appropriate direction

15. The trust in question is a private trust. As . a private trust, the terns
and conditions of the managenent of the tenple, would, therefore, be

subject to the desire of the founder of the trust. No docunent-in witing was
produced in this behalf. The parties, however, understood the will of the
founder of the trust to the effect that holding of the office of Pujariship as
al so the trusteeship for a termwould be pernmissible inlaw It was so
determined in the suit by the | earned Subordi nate Judge in OS. No. 9 of

1943.

16. The very fact that both the branches had agreed to a term of
managenent of two years each and had given effect to the decree passed by
the | earned Subordinate Judge in the said suit is a pointer in that behalf.
Furthernore, Lakshnmanan Chettiar and his two sons al so executed a deed of
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partition on 04.07.1956. It was agreed to by the parties to the said deed of
partition that each of themwould hold the office of Pujariship and
trusteeship for a period of eight nonths.

17. The issue nust, therefore, be determned in the aforenentioned
backdrop of events.

18. Bef ore, however, we advert to the legal issue, we may notice that the
plaintiffs in the suit clainmed relief on the ground that upon the death of
Chellam his right has vested in them as reversioners, contending that
Respondent No. 1 herein was not his son. Once a right of reversion in the
said office for a particular period, nanely, sixteen nonths in a period of two
years is clainmed, the existence of right in Chellamcould not have been
disputed. In law, the sane would be deened to have been accepted. Unless
the arrangenents nmade by the parties also and/or the devol ution of the
properties by reason of the said will executed by Lakshmanan Chettiar is
found to be opposed to 'public policy as envisaged under Section 23 of the
I ndi an Contract Act, 1872, there does not exist any |egal inpedinment in
giving effect thereto, particularly when the sanme woul d depend upon the
desire in that behal f by the founder of the trust.

19. A will denotes a testamentary docunent. It neans a | egal declaration
of the intention of atestator with respect to his property which he desires to
be carried into effect after his death. "It is in its own nature anbul atory and

revocabl e during his life.

20. In Ura Devi Nanmbiar and QGthers v. T.C. Sidhan (Dead) [Al R 2004
SC 1772], it was held

"10. WII is a translation of the Latin word "
voluntas ", which was a termused in the text of Roman

law to express the intention of a testator. It is of
significance that the abstract term has conme to nean that
document in which the intention is contained. The same

has been the case with several other English |aw terns,

the concrete has superseded the abstract \027 obligation
bond, contract, are exanples (Wlliam WIIls and

I ntestate Succession , p. 5). The word "testament” is
derived from" testatio mentis ", it testifies the

determ nation of the mind. AWII is thus defined by

U pians as " Testanentum est mentis nostrae justa
contestatio in id sollemiter facta to post nortem
nostrum val eat ." Mbddastinus defines it by neans of

voluntas . It is voluntatis nostrae justa sententia, de eo
guod quis post nortemsuamfieri vult (or velit )"; the
word " justa implying in each, that, in order to be valid,
the testament must be made in conpliance with the forns

of law. It means, "the |l egal declaration of a man’s

intentions, which will be performed after his death". A
last WII and testanent is defined to be "the just sentence
of our WII, touching what we woul d have done after our

death". Every testanment is consumated by death, and

until he dies, the WIIl of a testator is anbul atory. Nam
ome testanmentum norte consunmmatum est; et vol unt ae
testanentoric est enbul atoria usque od nortem. (For

where a testanent is, there nmust al so of necessity be
death of testator; for, a testanent is of force after nmen are
dead; otherwise it is of no strength at all while the
testator liveth.) A"WII", says Jarman, "is an instrument
by which a person nakes a disposition of his property to
take effect after his decease, and which is in its own
nature anbul atory and revocable during his life." (

Jarman on WIlls , 1st Edn., p. 11.) This anbul atory
character of a WIIl has been often pointed out as its

prom nent characteristic, distinguishing it, in fact, from
ordinary disposition by a living person’s deed, which
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m ght, indeed postpone the beneficial possession or even
a vesting until the death of the di sposer and yet would
produce such postponenent only by its express terns

under an irrevocable instrunent and a statenent that a
WIIl is final does not inport an agreement not to change
it. (Schouler: Law of WIls , S. 326). AWII is the
aggregate of man's testanentary intentions so far as they
are manifested in witing, duly executed according to the
st at ut e\ 005"

21. A testator by his will, may make any di sposition of his property
subject to the condition that the same shoul d not be inconsistent with the
laws or contrary to the policy of the State. A wll of a man is the aggregate
of his testanentary intentions so far as they are manifested in witing. It is
not a transfer but a node of dovolution. [See Beru Ram and O hers v.

Shankar Dass and OQthers - AR 1999 J&K 55].

22. The question as to whether shebaitship can be a subject-matter of a
wi Il came up for consideration before a Four-Judge Bench of this Court in
Angur bala Ml lick (supra), wherein it was categorically held

"\ 005As the Judicial Conmittee observed in the above

case, in alnost all such endownents the shebait has a

share in the usufruct of the debutter property which

depends upon the terns of the grant or upon custom or

usage. Even where no enolunents are attached to the

of fice of the shebait, he enjoys sonme sort of right or

interest in the endowed property which partially at |east

has the character of ‘a proprietary right. Thus, in the

conception of shebaiti both the elenents of office and

property, of duties and personal interest, are m xed up

and bl ended together; and one of the el enents cannot be

detached fromthe other. It is the presence of this

personal or beneficial interest in the endowed property

whi ch invests shebaitship with the character of

proprietary rights and attaches to it the |egal incidents of

pr operty\ 005"

It was al so held

"21. Assuming that the word "property" in Act 18
of 1937 is to be interpreted to mean property in its
common and ordinarily accepted sense and is not to be
extended to any special or peculiar type of property, even
then we think that the other contention of M Tek Chand
is perfectly sound. Succession to shebaitship, even
though there is an ingredient of office in it, follows
succession to ordinary or secular property. It isthe
general |aw of succession that governs succession to
shebaitship as well. While the general |aw has now been
changed by reason of Act 18 of 1937, there does not
appear to be any cogent reason why the law as it stands at
present should not be rmade applicable in the case of
devol uton of shebaitship."

23. The principle enunciated therein was considered at sone details by a
Di vi sion Bench of the Andhra Pradesh H gh Court in Narayanam

Seshacharyul u and Anot her v. Narayanam Venkat accharyulu [Al R 1957 AP

876], but it is not necessary to advert thereto in the facts of the present.

24. I n Shanbhu Charan Shukla v. Shri Thakur Ladli Radha Chandra

Madan Gopal ji Maharaj and Another [(1985) 2 SCC 524], this Court held
"15. The text of Hi ndu | aw and the aforesaid two

decisions of this Court and the earlier decision in

Angur bala Mullick case 2 show that shebaitship is in the

nature of imrovable property heritable by the w dow of
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the last male holder unless there is an usage or custom of
a different nature in cases where the founder has not

di sposed of the shebaiti right in the endownent created
by him In the present case Purushottam Lal has not nade
any disposition regarding shebaiti right in his WIIl, Ext.
A-2 dated April 14, 1944 whereby he created the
endowrent. No custom or usage to the contrary has been

pl eaded. Therefore, the w dow Asharfi Devi had

succeeded to the shebaiti right held by himon his death
as a linted owner and that right has becone enl arged
into an absolute right by the provisions of Section 14(1)
of the Hi ndu Succession Act, 1956 and she could transfer
that right by a WII in favour of a person who is not a
non- Hi ndu and who coul d get the duties of shebait
performed either by hinmself or by any other suitable
person. In these circunstances | hold that the second
respondent has acquired the shebaiti right under the WII
Ext. A-6 executed by Asharfi Devi. on her death on

March 7, 1963. No interference is called for in this
appeal withthe judgnent of the |earned Single Judge of
the Hi gh Court. The appeal is accordingly dismssed with
costs."

25. Sabyasachi Mukharji, J. in his concurring Judgnent stated the | aw
t hus :

"\005In my opinion it is well-settled by the authorities that
shebaitship is a property which is heritable. The

devol ution of the office of shebait depends on the terns

of the deed or the WIIl or on the endowrent or the act by
which the deity was installed and property consecrated or
given to the deity, where there is no provisioninthe
endowrent or in the deed or WII nade by the founder as

to the succession or where the node of succession in the
deed or the WII or endowrent comes to an end, the title

to the property or to the managenent and control of the
property as the case may be, follows the ordinary rules of

i nheritance according to Hi ndu |aw 005"

26. In Ranbir Das and Another etc. v. Kalyan-Das and Another [(1997) 4
SCC 102], this Court stated the law thus :

"\005WII in the normal connotation, takes effect after the
demi se of the testator. But in the case of nom nation of a
Shebait, the nom nation takes effect fromthe date of its
execution though it is styled as a WIl. Once it takes

ef fect, the nom nee becones entitled to go into the office
as a Shebait after the dem se of the last chela of Hari
Dass. Under these circunstances, the shebaitship being a
property, vests in Ranbir Dass and he coul d adm ni ster

the property and nmanage the tenple for the purpose of
spiritual and other purposes with which Hari Dass, “the
original founder had endowed the property to Lord

Kri shna and Radha."

27. We nay notice that Dr. B.K Mikherjea in his Tagore Law Lectures,
on The H ndu Law of Religious and Charitable Trust, , inter alia, observed
"5.30. Shebit’s right of nomi nating his successor.- The

f ounder of an endownent can al ways confer upon a

Shebait appointed by himthe right of nominating his
successor. Wthout such authority expressly given to

him no Shebait can appoint a successor to succeed to
himin his office. The power of nomination can be

exerci sed by the Shebait either during his lifetine or by a




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 7 of

will, but he cannot transfer the right of exercising this
power to anot her person."

28. In the af orementi oned backdrop of events, we nay test the decisions
relied upon by M. Prabhakar.

29. I n Kaki nada Annadana Sammj am (supra), this Court was concerned

with the question as to whether a right of shebaitship can be held to be a
fundanental right within the neaning of Article 19(1)(f) of the Constitution
of India, as it then stood, and consequently whether the provisions of the
Andhra Pradesh Charitable and H ndu Religi ous Endowrents Act (XVII) of

1966 would be a |l aw within the neaning of clause (5) thereof. It was held
that the trusteeship and pujariship would be a property but not a property
within the nmeaning of Article 19(1)(f) of the Constitution of India.

30. In Kali Kinkor Ganguly v. Panna Banerjee and Qthers [(1974) 2 SCC
563], although a Division Bench of this Court opined that 'a transfer of
shebait by WIl is not permtted because nothing which the shebait has can

pass by his WII| which operates only at his death’; but the question as to
whet her a will would amount to a transfer or not did not fall for

consi deration therein. The question which arose for consideration was as to
whet her the right of shebaitship, tenple and the deity installed thereinis a
transferable. This Court while dealing with the said contention noticed
"14. In the H ndu Law of Religious and Charitable Trust,

First Edn, being the Tagore Law Lectures delivered by

Dr B. K Mikherjea the statenent of law at p. 228 is this:

"Al though shebaiti right is heritablelike any other

property, it lacks the other incident of proprietary

right viz. capacity of being freely transferred by

the person in whomit is vested. The reason is that

the personal proprietary interest whichthe shebait

has got is ancillary to and inseparable fromhis

duties as a mnistrant of the deity, and a nanager

of its tenporalities. As the personal -interest cannot

be detached fromthe duties the transfer of

shebai t shi p woul d nean a del egation of the duties

of the transferor which would not only be contrary

to the express intentions of the founder but would

contravene the policy of law A transfer of

shebaitship or for the matter of that of any

religious office has nowhere been countenanced by

H ndu | awyers."

31. However, yet again the court noticed that the right against alienation
had been rel axed by reason of certain circunstances, stating
"17. The rule against alienation of shebaiti right has been
rel axed by reason of certain special circunstances. These

are classified by Dr B.K. Mikherjea at p. 231 in his

Tagore Law Lectures on the Hi ndu Law of Religious and
Charitable Trust, First Edn. under three heads. The first

case is where transfer is not for any pecuniary benefit and
the transferee is the next heir of the transferor or stands in
the line of succession of shebaits and suffers fromno

di squalification regarding the performance of the duties.
Second, when the transfer is made in the interests of the
deity itself and to neet sone pressing necessity. Third,

when a valid customis proved sanctioning alienation of
shebaiti right within a limted circle of purchasers, who

are actual or potential shebaits of the deity or otherw se
connected with the famly."

32. The Calcutta High Court in Rajeshwar v. CGopeshwar, [(1908) 35 Cal
226] opined that nomination of a successor by will nay be perm ssi bl e under
a usage justifying the sane. A somewhat different view was taken by the
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sanme High Court in Sovabati Dassi v. Kashi Nath [AIR 1972 Cal. 95]. The
Bonbay Hi gh Court, however, took a different view [See Mancharamv.
Pranshankar (1882) 6 Bom 298].

33. However, we need not enter into the said question as the law is now
wel |l -settled in view of the decision of this Court in Shyam Sunder v. Mon
Mohan [AIR 1976 SC 977] [See also Nandlal v. Kesharlal AR 1975 Raj.

226] .

34. Such a nonination is al so permnissible being intervivos. |In view of the
decisions of this Court, we are of the opinion that it is not necessary for us to
consi der the decision of the Madras High Court, on which M. Prabhakar has

pl aced strong reliance, as the said decision revolves round the question as to

whet her such a right is transferable or not. A will being not a transfer, the
bar contained in Section 6(d) of the Transfer of Property Act, in our opinion
wi Il have no application. W, therefore, agree with the findings of the

Di vi sion Bench of the High Court that the will is valid in |aw.

35. Furthernore, the necessity to have a fixed termof managenent for the
purpose of running the tenple in question has been accepted by the famly

for along tine. |If it isto be held otherwise, the court will have to disturb
even a binding decree passed by the conpetent court of |aw which is binding

ot herwi se on the parties, rendered as far back as in 1944. It is for the said

purpose that the conduct of the appellants becones rel evant. They not only
accepted the right of the branch of Shanmugam but al so accepted the right of
Chellam It has not been disputed that Chellam had been exercising the right
of shebaitship for a period of sixteen nonths in a period of two years for a
long tinme. Once the finding of the courts below to the effect that
Respondent No. 1 was his son, his right of inheritance is, thus, not being

di sputed; in our opinion, the contentions raised in this appeal cannot be
accept ed.

36. We, therefore, affirmthe findings of the Division Bench of the High
Court. The question, however, which remains for consideration would be as
to whether this Court shoul d pass any order directing the parties to hand over
possession on expiry of their term ~ In |law, undoubtedly, they are bound to
do the sane. They cannot hold the office nore than the period directed by
the court of law. Their ternms have to be fixed. W nay notice that before
the Division Bench of the Hi gh Court, the parties agreed to the follow ng :
"a) The branch represented by Ramingam (applicant
herei n) woul d manage and admini ster the tenmple
and its properties for a period of two years.

b) In so far as the other branch consisting of 1st
respondent on one side and respondents Nos. 2 to 4
on the other, they woul d be managi ng-and
adm ni stering the tenple for a period of 2 years
i.e. one year each."

37. This Court in a contenpt proceeding initiated by Respondent No. 4,
whi ch was marked as Contenpt Petition No. 550 of 2004, directed

"Wthout going into the allegations and counter

al l egations nade in the contenpt petition, we direct
respondent No. 1 to hand over the possession of the
temple in question to the applicant herein on 11lth
Decenmber, 2004 at 11.00 a.m in the presence of the
bailiff of the court of Principal Subordinate Judge,
Madurai who will take inventory of the novables in the
templ e and the sanme shall be signed by the applicant
herein as well as the 1st respondent in the appeal. The 1st
respondent will also deposit a sumof Rs.10,000/- within
four weeks fromtoday. The said anpunt shall be put in a
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fixed deposit in the nane of the tenple and the Managi ng
Trustee would be entitled to withdraw only interest
thereof. The conpliance in this regard shall be intinmated
to this Court in the 1st week of January, 2005."

38. Several orders have been passed by this Court fromtinme to tinme. It
appears that despite such directions, one party or the other clains to hold the
of fice despite expiry of the term In this appeal, as has been suggested by
M. Prabhakar, it may not be practicable for us to fix any time for taking

over or handing over of possession. |It, however, appears that an execution
case i s pending before the Additional Subordinate Judge, Madurai

39. We, therefore, in exercise of our jurisdiction, direct the learned Tria
Judge, to pass an appropriate order in this behalf. The learned Trial Judge
nmay pass an appropriate order in regard to the anmount deposited by

Respondent No.1 pursuant to the said order dated 07.12.2004 or any ot her

order that may be brought to its notice.

40. Thi s appeal is dismssed with the aforenentioned directions with costs
payabl e by the appellant in favour of Respondent No.l. Counsel’'s fee is
assessed at Rs: 50, 000/ -




