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ACT:
Criminal Trial--Faiture to give explanation by prosecution
Wi t nesses of infjuries on the accused--It t ot al to

prosecution case.
Private defence---Right of.--

HEADNOTE

The fact of the non-explanation of 'the -injuries'. on the
accused person is a question of fact and not of |law. @ Answer
to such a question depends on the circunstances of @each

case. The entire prosecution case cannot be t hr own
overboard sinply because the prosecution w tnesses had not
explained the injuries on the person of the accused. Such

non-expl anation is a factor whichis to be taken into
account in judging the veracity of the prosecution w tnesses
and the Courts would scrutinise their evidence wth care.
Each case presents its own features. |In sone cases the
failure of the prosecution to account for the injuries of
the accused may undernmine its evidence to the core -and
falsify the substratumof its story while in others it may
have little or no adverse effect on the persecution case. It
may also in a given case strengthen the plea of private
def ence set up by the accused but it cannot be |aid down
as an invariable proposition of |aw that as soon-as it
is found that the accused had received injuries in the sane
transaction in which the conplainant party was assaulted the
pl ea of private defence would stand prima facie established.
In every case, the question is’ really one of appraisal of
total evidence and its effect. |In the instance case, the
totality of the evidence on record neither establishes even
with reasonable possibility a right of private defence in
favour of the appellants nor throw a cloud of doubt on the
prosecution case. A right of private defence is essentially
one of defence or self protection and not a right of
reprisal or punishment. It is subject to the restrictions
indicated in section 99 which are as inportant as the right
itself. [89 1-H 92 GH]
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JUDGVENT:

CRI M NAL APPELLATE JURI SDI CTION : Crininal Appeal No. 100

of 1971.

Appeal under Section 2(a) of the Supreme Court Enl argenent
of Crimnal Appellate Jurisdiction Act, 1970. Act 28 of
1970 fromthe Judgnent and Order dated the 24th March, 1971
of the Allahabad H gh Court in Governnment Appeal No. 449 of
19671.

Nuruddi n Ahmed & Shiva Pujan Singh, for the Appellants Nos.
1 &2

V. K. Krishna Menon, K - R Nanbiar, Shiva Pujan Singh and
R K. Garg, for the appellants Nos. 3, 4 & 5.

D. P. Uniyal and O P. Rana, for the respondent.

The Judgrment of the Court was delivered by

SARKARI A, J.-This appeal is directed against the judgnent,
dated March 24, 1971, of the H gh Court of Judicature at
Al | ahabad convicting the appellants, by reversing their
acquittal, on charges under ss. 302, 307 read with s. 149
and 148, Penal Code:

The prosecution case was that on May 18, 1965, at about 10
a.m, Grja Singh (P. W 11) and Sidh Nath (P. W 8) were
proceeding to the Ganga for a bath which runs at a distance
of one mle
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from their village Tarapur. Onkarnath, appellant nmet them
conming fromthe opposite direction. He asked sidh Nath as
to why he was wal ki ng chest high. Sidh Nath replied that
there was nothing abnormal in his gait. Onkarnath appell ant
then sl apped Sidh Nath and roughly handled him - Grja Singh
intervened and renonstrated. ~Onkarnath Singh slapped him
al so.

Grja Singh was joint in residence and mess wth his
cousins, Jagdish Narain Singh (P. W 1) and Deep ' Narain

Singh deceased Jagdish Narain was enmployed _ in t he
Engi neering College of the Benaras University, and Deep
Narain in ’'the D esel Loconpbtives Wrks, Varanasi. The

pl aces of their work being only four or five mles fromthis
village, they used to return hone daily after working hours.
On the day of occurrence, (May 18, 1965), when Deep ‘Narain
returned honme at about 4-30 p.m Grja Singh conplained to
him how Onkarnath had beaten himw thout any rhyme and
reason. Deep Narain Singh assured himthat he would censure
and correct Onkarnath appellant. Wen Jagdish Narain (P

W 1) reached hone at about 4-45 p.m, Deep Narain told him
how Onkarnath had beaten Grja Singh at about noon

Thereafter, the two brothers Jagdi sh Narain and Deep Narain
proceeded together to their cotton field situated towards
the weast of the village. About 4-45 p.m, when they were
coming back fromthe field, near the Darwaza of Hanuman
Prasad Singh they nmet Onkarnath and Chhabi Nath appellants
conversing with Ram Asrey (Primus) son of Gauri ~ Shankar

Deep Narain asked Onkarnath as to why he had beaten Grja
Si ngh. Onkarnath insolently replied that he had done so;
that he would rePeat the. feat and woul d see what he (Deep
Narain) could do. A scuffle ensued. Onkarnath grappl ed
with Deep Narain and Chhabi Nath with Jagdi sh Narain. Deep
Narain and Jagdi sh Narain being stronger threw and pinned
down their adversaries to the ground. |In the neanwhile Ram
Asrey (Secondus) son of Jang Bahadur arrived. Ram Asrey
Secondus and Ram Asrey Prinus di sengaged them Both the

parties then proceeded to their respective houses. The
deceased and his brother had hardly gone 70-80 paces and
reached near the Darwaza of Hanuman Prasad, when all the

five appellants and Amar Nath Singh, the acquitted accused,
cane there in a body and surrounded them Onkarnath was




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 3 of 13

armed with a spear, Chbabi Nath with a gandasa. Basdeo
Singh and Gya Singh with lathis; while Parasnath Singh and
Amar Nath Singh were enpty-handed. Basdeo Singh and Gya
Singh struck Deep Narain with lathis while Chhabi Nath hit
him on the head with the gandasa. Onkarnath Singh plunged
his spear into the abdonen of Deep Narain. The alarmraised
by the victins attracted Vijai Bahadur Singh (P. W 5),

Hari Ram Pandey (P. W 9) and Adit Prasad Singh (P.W 2) to
the spot. These persons and Ram Asrey (Prinmus) shouted to
the appellants to desist. Chhabi Nath attenpted gandasa
bl ows on the head of Jagdi sh Narain which the latter warded
off on his hands Vijai Bahadur Singh snatched away the
gandasa from Chhabi Nath. ' The assail ants
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then ran | away |eaving Deep Narain and Jagdish Narain
injured at the spot.

The injured were laid on'cots and taken to the Arar (cross-
roads) ~of the village, for further renmoval to the hospita

at Varanasi. Deep Narain succunbed to his injuries at the
Arar. Hi's dead body was | eft there while Jagdi sh Narain was
sent further to S.S.P.G Hospital in a rickshaw At the
Arar, Adit Prasad Singh wote the report, Exh Ka-1 and then
carried it to Bohani a where he handed it over in the Police
Stati on. There, on its basis, a case under ss. 302/324,

Penal Code was registered at 8-30 p.m

Jagdish Narain was admitted to the S.S.P.G Hospital,

Varanasi at 7-45 p.m As his condition appeared to be
seri ous, his statenment Exh.Ka-7 was recorded by the
Magi strate in the Hospital, at 8-10 p.m, sane day.

After registering the case, S.~ O Mhd. Zubur Khan (P. W
15), reached the spot at 11 pm and started the
i nvestigation. He found sone bl ood and bl ood-stained tiles
of an obsolete brick-kiln (awa) near the Darwaza of Ram
Ki shore Singh. He took those tiles and bl ood-soakeld ' earth
into possession. He did not find any bl ood near the Darwaza
of Hanuman Prasad Singh. Vijai Bahadur produced the gandasa
(Ext.P-1) and the investigating officer took it into posses-

si on. He recorded the statenents of all the materia
wi t nesses, and held the inquest on the same night and sent
the dead body for post nortem exam nation next norning. He

searched for the accused but could not find them

Chhabi Nath was arrested from the Hospital of Benaras
University on May 18, 1965 at 9 p.m The renmaining accused
were proceeded. against under ss. 87/88 Cr.P.C. Onkarnath,
Basdeo Singh and Gya Singh surrendered in Court on May 26,
1965 and Paras Nath Singh and Amar Nath Singh on May 27,
1965.

The autopsy was conducted by Dr. J. N Bajpai on My 19,
1965 at 11-30 a.m There were four injuries on the / dead

body. Injury No. 1 was an incised wound on the right side
of head above the eye-brow. The bone underneath was  found
cut . Injury 2 was a |acerated wound on the left side of
head. Injury 3 was another |acerated wound on the 'right
hand. Injury 4 was a punctured wound 1-1/4" X 3/4" going

deep into the abdonminal cavity. A loop of intestine was
protruding from the wound. Blood was comng out of the
wound.

Dr. S.D. Ohri found three incised wounds on the person of
Jagdi sh Naran Si ngh. Injury I was located on the |left
forearmand the dersemof left-hand. Injury 2 on the right
hand and Injury 3 also on the right hand between the thunb
and the index-finger.

Chhabi Nath appellant was examined by Dr. K P. Singh at the
University Hospital on May 18, 1965 at 9 p.m These injuries
were found on his person
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1. Larerated injury scalp size 3" X 1/2 X
:" in right frontoparietal bone about 3" above
the right eye-brow. Margins irregular

2. Punctured wound in right el bow region on
the tip of the medical epicondyle 1/10" x
1/10".

3. Abrased contusion 4" X 1.5 " in the |eft
arm upper part 4" below the tip of the
acrom on.

4. Abr ased contusion 1" X 2" in t he

posterior _aspect of left forearm 1.75" above
the left ulnar styloid process.

Onkarnat h appellant was exanined by Dr. Uda
Singh on"May 21, 1966 between 3-45 pm and 4
p.m and these injuries were found on his

person :
1. Scabbed abrasion 2" x 1-1/2" on the back
of right el bow.

2. Scabbed li near abrasion 3" on the upper
and outer part of right fore-arm

3- Mul tiple ~small scabbed abrasions in an

area of 1" X '1/2" on the dorsem of the | ower
part ~of the right fore-arm just above the
ri ght wist-joint.

4, Scabbed abrasion 2" x 1" on t he
inferior(?) angle of right accapul a.
5. Scabbed abrasion 2" x 1/2" on t he

second, ‘third and fourth | unber spins.

Dr. Singh examined Parasnath appellant, also
and found twoinjuries. One was a scabbed
abrasion on the |ower and outer part of |eft
forearmjust above the, left wist-joint, and
the other was a swelling over the dorsem of
the left hand. X-Ray exam nation revealed a
fracture of the head of the first nmetacarpa

bone of the left hand under injury 2.

At the trial, Onkarnath and Chhabi nat h
admitted an incident but denied that it had
taken place in the manner alleged by the
prosecution. Chhabi nat h stated

"At about 6 p.m (1) was inside ny house.
Then | heard the alarmof ny Baba, Deo ~Narain
Singh, which seemed to enmnate from the
Darwaza of Hanuman Prasad Singh. Thereupon |
ran to the Darwaza of Hanuman Prasad Singh

and saw Deep Narain and Jagdi sh Narai n beating

Deo Narain Singh. | renmponstrated with them
Thereupon they started beating ne.. On - being
beaten | fell down unconscious on the /spat.
On regai ning consciousness | found myself in
t he Uni versity Hospi t al , wher e was
arrested. "’

Onkarnath admitted that be had on the day  of
occurrence at about 11 a.m slapped Gria
Singh, but added that the reason for this
sl apping was that Grja Singh had taunted him
on his failure to qualify in the exanination.
He denied that he had sl apped Si dh Nath. He
further stated

84

"On the sanme day at about 6 p.m while | was
going to the Darwaza of Hanuman Prasad,
Jagdi sh  Narain and Deep Narain came from the
western direction having Gandasa and Lathi,
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respectively, and challenged ne...... sayi ng
that they were giving ne a taste for having
beaten Grja Shankar. Thereupon | raised
alarm and wielded lathi in self-defence. In

the neantine accused Parasnath Singh arrived
there and started snatching the Gandasa of
Jagdi sh Narain Singh. Accused Chhabinath al so
arrived at the scene of the incident with
spear. Accused Parasnath snatched the Gandasa
from Jagdish Narain Singh, Deep and
Jagdi sh
Narain started attacking accused Chhabinath
Singh who w elded his spear in self-defence.
Accused Parasnath Singh w elded the snatched
Gandasa in self-defence Accused Par asnat h
Singh left the gandasa on the spot. Parasnath

Singh Chhabinath. Singh and | received the
infuries in the marpit. W got nmedically
exam ned. "

The |learned Additional Sessions Judge found that t he
prosecution wtnesses had not come out wth a correct
version as to howthe nmarpit started, and that they had
failed to give a reasonable explanation for the injuries
found on the accused person. He therefore accorded the
benefit of doubt to the accused and acquitted them

On appeal by the /State, the High Court set aside the
acquittal and convicted the five appellants herein under s.
302 read with s. 149, Penal Code in respect of the nurder of
Deep Narain and sentenced each of themto inprisonnent for
life. The appel l ants were further convicted under s. 307
read with s.149, Penal Code for the attenpted nurder of
Jagdi sh Narain Singh and sentenced to seven year’s  rigorous
i mprisonnent, each. They were convicted under s. 148, Pena

Code, also. It was directed that the sentences would run
concurrently. The acquittal of Amar Nath singh,  was,
however, maintai ned. Hence this appeal by the convicts

under s.2(a) of the Suprene Court Enlargenent of /Crimnmnal
Appel | ate Jurisdiction Act, 1970.

M. Nuruddin Ahmed, appearing on behalf of Onkarnath and
Chhabi nath appellants, contends that the H-gh Court had
erred in reversing the well considered judgnment of the
trial. It is stressed that the prosecution had not given
any expl anation whatever of the injuries found on Onkarnath,
Chhabi nath and Parasnath appellants and that the |earned
Judges of the High Court had invented an - explanation for
those injuries which was nobody’s case. It is wurged that
Deep Narain and Jagdi sh Narain were the aggressors as they
had conme with the avowed object of avenging the beating of
their cousin, Grja Singh. It is subnitted that though the
appellants in their examnation under s. 342, C.P.C  had
not conme forward with a full and correct version yet it was
mani fest that the injuries to the deceased and his brother
Jagdi sh  Narain were caused in self-defence. 1In any case,
mai nt ai ns the Counsel, the circunstances on record establish
such a degree of probability in favour of this plea of
private defence that the entire prosecution case becones
doubtful, and in the ultinmate analysis, it nust be held that
the prosecution had failed to bring home the charges to the

appel l ants beyond doubt. It is further argued that, in
fact, there was only one occurrence
85

near the Darwaza of Ram Kishore Singh, in the course of
whi ch, both sides received injuries, because the distance
bet ween t he Darwaza of Hanuman Prasad Singh and the Darwaza
of Ram Ki shore Singh was hardly 70-80 paces (about 365-420




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 6 of 13

ft) and there was no appreciable interval of tinme between
the alleged grappling and the main occurrence. It is also
pointed out that in his statenment recorded as "dying
declaration" (Ka-7) dated May 18, 1965. Jagdi sh  Narain
P.W1 had not specifically named Gya Si ngh and Basdeo Singh

as two of the assailants-, and in the F.1.R. Adit Narain
Singh (P.W) did not nention the presence of Parasnath and
Amarnath at the scene at all. It is wurged that these

om ssions show that subsequent additions to the nunber of
assail ants had been nade by the prosecution

M. R K Garg, appearing on behal f of Basdeo, Parasnath and
Gaya Singh appellants, contends that once it is found that
these injuries were caused by the conplainant party in the
same occurrence or transaction, the prosecution nust fai
unless it proves, as a matter of law, that those injuries
were caused by the conplainant party to the accused party in
the exercise of their right of private defence. Ref erence
in this connection has been made to certain observations,
nmade by one of us (Beg J.) in Rishikesh Singh and ors. v.
The State(l).

In reply, M. Uniyal argues that —the reasoning of the
learned trial Judge was mani festly erroneous and the High
Court was right in reversing the sane. Learned Councel has
referred to the evidence of the nedical officers who had
examined the injuries of Chhabinath, Onkarnath and Anar
Nath, and pointed out that those injuries excepting one
injury on Parasnath were all superficial and could be easily
fabricated; that ‘in any event, “the injuries found on
Chhabi nath and Onkarnath were such that could have been
received by themin the course of the scuffle with Jagdish
Narai n and Deep Narain. According to the Counsel, the twn
ci rcunst ances, nanely, that Deep Narain and Jagdi sh. Narain
were unarned and that the incident of grappling and the main
occurrence were separated by tinme and distance clearly
showed that no right of private defence had ever accrued to
any of the appellants, who deliberately attacked the
deceased and his conpanion to avenge their humliation in
the grappling. Attention has been invited to Onkarnath’s
exam nation under s. 342, Cr.P.C. wherein an incident in
front of the Darwaza of Hanuman Prasad was admitted. The
entire prosecution case, it is submtted, could not _be
thromm out sinmply on the ground that the prosecution
witnessess did not explain the doubtful and superficial
injuries of the appellants, particularly when a plausible
explanation is inplicit in the vary story of grappling
pr opounded by the prosecution. In this connecti on
reference has been made to Bankey Lal and Ors. v. State of
U P.(2) Munney Khan v. State of . MP.(3) and Kishan v. State
of MP.(4)

At the outset, we nay note that the case against Parasnath
Basdeo Si ngh and  Anmarnath accused was clearly
di sti ngui shabl e

(1) AIl.R 1970 Al 51(F B.) (2) AT.R 1971 S.C. 2233.

(3) [21971] 1 SSCR 943. (4) A l.R 1974 S.C. 244.

86

from that of Onkaarath and Chhabi nath appell ants. In the
F.1.R which Wnlodged by Adit Narain Singh, an eye-witness,
Parasnath Singh and Amar Nath Singh accused were not naned
at all. 1In the so-called 'dying declaration Ex.Ka-7, which
was recorded on My 18, 1965, in the Hospital, Jagdish
Narain Singh (P.W) did not specifically nane Basdeo Singh
and Gaya Singh anong the assailants. of course he stated
there that in addition to the four accuse-d nane therein

"his uncle etc." were also there. It was argued by M.
Uniyal. that the expression "uncle etc". was meant to cover
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Gaya Singh and Basdeo Singh and that Jagdish Narain could
not specifically name all the assailants, nor give other
materi al details of the occurrence because he was in intense
pain at that tine. Undoubtedly, there is sone force in this
ar gunent . But in Ka-7 Jagdish Narain clearly stated that
"uncle etc." were not beating but were only shouting. Tile
fact remains that in his earliest statenent Jagdish Narain
PW did not ascribe any part in the actual assault to
Par asnat h and Anmar nat h.

Amarnath’s acquittal was nmaintained by the H gh Court,
because his participation "appears to be doubtful through he

was also present at the time of the incident”. The
reasoning was : "He is not named in the First Information
Report. He is said to have been enpty-handed. It was only

in the 'dying-declaration’ that it was said that he was al so
with Chhabinath Singh. Furthernore, it has cone in the
prosedution evidence that he and Parasnath Singh noved aside
after Basdeo Singh and Gaya Singh had given lathi blows".
But the benefit of the same doubt was not given to Parasnath
Singh because it was thought that his participation "has
been proved by the defence evidence and also by the fact
that he had received the injuries". Wth respect, this
reasoni ng and the distinction drawn on its basis appears to
us to be entirely unsustainable. The prosecution had to
stand on its own legs; it could not take advantage of the
weakness of the defence. The injuries found on Parasnath
were nore conpatible wth the conclusion that he was a
victimrather than a participant in the assault.
Nor could 'Basdeo Singh and Gaya Singh be denied the sane
benefit of doubt which was accorded to Amar Nath Singh
They were not nanmed even as associ ates of the assailants by
Jagdish Narain in ExX. Ka-7. 1Inthe F.I.R EX. Ka-29, Adit
Narain did not say that these two appellants 'had caused any
injury to Deep Narain and Jagdi sh-Narain Al that was said
was that they exhorted Onkarnath and Chhabinath to assault
the deceased and his brother Jagdish. At the trial
however, Adit Narain inproved upon the F.I.R and said that
these two appellants had al so dealt lathi blows to'the vic-
tims. This inprovenent had to be ignored.
Thus, the case against Parasnath Singh, Basdeo Singh and
Gaya Singh, nmore or less stood on the sane footing as that
of Amar Nath. W would, therefore, give the benefit of
doubt to these three, appellants also and acquit them

87
Now remai ns the case of Onkarnath aid Chhabinath.” The first
guestion to be considered is : Were the injuries found on
these appellants received by themin the course or the sane
transaction in which Deep Narain and Jagdi sh . Narain were
i njured?
It is comopn ground that at about 11 A M on the day of
occurrence Onkarnath had sl apped and nmanhandl ed G rja Singh
cousin of the deceased. It is further in evidence (vide,
Jagdi sh Narain P. W 1) that as soon as Deep Narain returned
hone at about 4-30 p.m Grja Singh conplained to him about
his wunnerited beating at the hands of Onkarnath. Deep
Nar ai n then told Grja Singh that he would correct
Onkarnath, the actual words wused by him were "sanjha
doonga". These words were evidently spoken in ironic and
sardonic tone. The object was to assure the conpl ai ni ng boy
that Onkarnath would be suitably censured and noderately
chastised for his mshehaviour. 1t is significant that soon
after hearing this conplaint, the two brothers, Deep Narain
and Jagdish Narain set out, and at about 5-45 p.m net
Chhabi nath and Onkarnath appellants in front of the Darwaza
of Hanuman Prasad Singh. According to Jagdish Narain PW
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they were returning fromtheir cotton field when they per
chance net the appellants. But it may not be safe to accept
his ipse dixit on this point as no independent evidence
whi ch was avail abl e-was produced to show that they had any
cotton crop in their field at that tinme.

There was no past enmty between the parties and the,
sl apping incident in which only the teenagers were invol ved,
was not such a serious matter that woul d have inpelled, the
deceased and his brother to beat Onkarnath with weapons.
Al that they intended was to rebuke and slap Onkarnath so
that he realised his nmistake and promised to behave in
future. But to their surprise they found Onkarnath in a
defiant nobod. Being in the conpany of his elder ,.brother
Chhabi nath, he not only refused to apol ogi se for the beating
of Grja, but proclained that he woul d beat himagain. This
exchange of hot words developed into a violent-scuffle.
Deep Narain and -Jagdish Narain becane interlocked wth
Onkarnath and Chhabi nath respectively. |In that grappling,
the deceased and hi's brother who were admittedly stronger
severely " dealt with their adversaries. They knocked down
and pinned the appellants to the ground. Evidently, in the
hostil e grappling, nore violent than ’'all-in-westling,
the appell ants being the weaker party, were worsted and
probably subjected to a grinding oper ati on agai nst the
ground.

Dr. Udai Singh (PW3) explained that all the sinple injuries
found on Onkarnath could have been -caused by friction
agai nst sonme hard substance on May 18, 1965 at 6 p.m He did
not rule out the possibility of injuries 1, 4 and 5 having
been caused, with a lathi. He was positive that injuries 2
and 3 could not be caused with a lathi. Cross-exam ned by
the State Counsel, Dr. Udai Singh opined that the injuries
of Onkarnath could be caused by his fall on ground ' having
kankars and brickbats. He significantly added that his

injuries could al so be 'made up’i.e. fabricated.

88

Dr. K P. Singh,, DW1, was the Medical Oficer of Benaras
Hi ndu University wherein Chhabinath was enployed. He

exam ned Chhabi nath on May 18, 1965 at 9 p.m and found four
sinmple fresh injuries on him Injury 1, was located on the

frontoparietal region. It was a lacerated injury wth
irregular margins. Its size as noted in the nmedico-lega
report was 3x1/2". In the Bed-Head ticket, however, the
di nensions of this injury was noted as : 4"x1/2"X1/4". Dr.

K. P. Singh was unable to explain this discrepancy, because
the Bed-Head ticket was in the hand of Dr. Mehta. Al the
injuries were however, sinple and excepting No. 2 could be
caused with a blunt weapon. Regarding injury, 2, he stated
that it had no depth and could be caused by a nail prick

He significantly opined that this injury could al so be "made
up". It is to be noted that this Doctor who examined the
injuries at 9 p. in. found them"fresh". That is to say, he
found them fresh even three hours after the occurrence.

If the grappling incident was true, and we have no doubt
that it was so, then | ooking at the |ocation and nature  of
the injuries and the violent nanner in which the, appellants
must have been thrown down, floored and thrashed against the
ground, it appears to be probable that these injuries,
nostly superficial were received by Onkarnath and Chhabi nath
in the course of that grappling or scuffle.

The evidence of this grappling incident near the Darwaza of
Hanuman Prasad Si ngh, was given by Jagdish Narain (P. W 1)
and Ram Asrey (Primus) (P. W 7). The latter was an
i ndependent witness. He had no axe to grind against the
appel | ant s. He energed unshaken froma gruelling cross-
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exam nation. The reason given by Ram Asrey for his presence
at the spot was that he was returning after giving a nessage
to Vijay Bahadur Singh at the. latter’s house that he should
carry the neals of his brother to the University Hospital.

Even the learned trial judge held : "There is nothing
i nprobable in his evidence on the point and | believe it".,
The H gh Court also found his evidence reliable. Even

according to the defence version given by these appellants
and D.W 4, the, trouble started with an incident in front
of the Darwaza of Hanuman Prasad Singh. In agreenent with
the Hgh Court, therefore, we have no hesitation in
accepting the prosecution story with regard to the grappling
i nci dent near the Darwaza of Hanuman Prasad Singh

Evi dence with regard to the nmain occurrence which took place
some minutes after the grappling was given by P.W. Jagdish
Narai n, Ram Asrey Prinmus, Vijay Bahadur Singh and Hari Ram
Pandey. The sum and substance of their testinmony was that
Deep Narain and Jagdi sh Narain while going back to their
houses' were surrounded by all the appellants and Amar Nath
near the Darwaza of Ranki shore Singh, and there Onkarnath
and Chhabi nat h-bel aboured themwith a spear 'and a gandasa,
respectively, which they had brought fromtheir nearby house
after the scuffle. P.W. Vijay Bahadur Singh and Hari Ram
Pandey stated that they were on their way to their houses
when they saw the /occurrence. Their evidence was assailed
before the trial Judge on the ground that the scene of the
89

crine does not lie on the direct route to, ‘their houses.
The learned trial Judge repelled this contention in these

terns
"I made |l ocal inspection at the request of the
def ence vide ny inspection note on the record.
On local inspection I-find that the route
whi ch passes by the Darwaza of Ram Kishore
Singh was nore convenient to Vijay
Bahadur

Singh and Hari Ram Pandey to reach their

respecti ve houses than the routes suggested by

t he defence."
On the basis of the evidence of P.W. Jagdish Narain, Vijay
Bahadur Singh, Ram Asrey (Prinmus) and Hari Ram Pandey, the
trial Judge found that "all the six accused wer e
participants in the marpit which took place at the Darwaza
of Ranki shore Singh." He however rejected the consistent and
ot herwi se i nmpeccabl e evi dence of these eye-witnesses nmainly
on the ground that they had failed to give an expl anati on of
t he injuries of Onkarnath, Chhabinath and Par asnat h
appel | ant s.
W have already expressed that the explanation for/ the
injuries of Chhabinath and Onkarnath was apparent from the
ci rcunst ance that they were manhandl ed, fl oored and
violently dealt, with by the physically stronger Deep Narain
and Jagdi sh Narain in the grappling. It is only with regard
to the grievous injury of Parasnath that it can be said that
there is no explicit or inplicit explanation fromthe side
of the prosecution.
The question is, what is the effect of this non-explanation
of the injuries of Parasnath ? This is a question of fact
and not one of law. Answer to such a question depends upon
the circunmstances of each case. This Court has repeatedly
pointed out that the entire prosecution case cannot be
thrown overboard sinply because the prosecution w tnesses do
not explain the injuries can the person of the accused (see
Bankey Lal v. State of U P.) (supra) and Bhagwan Tana Pati
v. State of Mharashtra Crimnal Appeal 78 of 1970 deci ded
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Such non-expl anati on, however, is a factor which is to be

t aken into account in judging the veracity of t he

prosecution wtnesses, and the Court will scrutinise their
evidence wth care. Each case presents its own features.
In sonme cases, the failure of the prosecution to account for
the injuries of the accused nmay undernmine its evidence to
the core and falsify the substratumof its story, while in
others it may have little or no adverse effect on the
prosecution case. It may also, in a given case, strengthen
the plea of private defence set up by the accused. But it
cannot be laid down as an invariable proposition of |aw of
uni versal application. that as soon as it is found that the
accused had received injuries in the sane transaction in
which the conplainant party was assaulted, the plea of-
private defence woul d stand prinma faci e established and the
burden woul d shift on to the prosecution to prove that those
injuries were caused to the accused in self-defence by the

conpl ai nant party. For instance where two parties cone
armed with a determination to
90

nmeasure their strength and to settle a dispute by force of
arnms and in the ensuing fight both sides receive injuries,
no question of private defence arises.

The observations of one of us (Beg J.) in Rishikesh Singh's
case (supra) on which M. Garg relies should not be torn out
of the context to deduce a cast-ironrule of law out of a
matter which is essentially one of fact. A reading of the
whol e opinion of Beg J. in R shikesh Singh's case will show
that the real question under consideration in that case was
whet her the evidence present in a case which nay support the
exi stence of a right of private defence nust be  excluded
altogether from consideration where the accused fails to
establish his defence by a "preponderance of probabilities",
or, it must be taken into account to determ ne whether the
prosecution has established its case beyond reasonable
doubt . It was held there that evidence as a whol e nust be
consi dered, whether it conmes from the side of t he
prosecution or the defence, to determ ne whether t he
infliction of injuries for which an accused is prosecuted
were either proved by a "bal ance of probabilities” to have
been inflicted in the course of exercise of a right of
private defence, or, even if the accused fails to do that,
it is sufficient to nmakethe prosecution case doubtful on-an
i ngredi ent of the offence. Itis only in one of these two
possi bl e situations that the accused could get an
"acquittal. If circunmstances which 'seemto support the
plea of private defence are satisfactorily explained away
by the prosecution on the evidence in the case, so as to be
consistent with the prosecutionversion, the case nay
still result in a conviction. |n every case, thequestion

is really one of appraisal of total evidence and its effect.
This was pointed out by Beg J. in Ri shikesh Singh's,  case
(supra inpara 111, p. 85) where two cases Emperor v. U
Damapal a(1) and Thein v. The King(2 ) were referred to as
illustrations of kinds of situations on facts in which the
prosecution case would becone doubtful on an ingredient of
the offence. The neani ng of "reasonable doubt"” and the
manner in which the evidence has to be sifted were also
i ndicated (para 112, p. 85 and paras 128 to 130, p. 89-90).
It was al so pointed out that nere renoval of the obligatory
presunption at the end of s. 105 of the Evidence Act, by
showi ng that some circunstances did exist to support a plea
of private defence, nay not be enough to secure an acquitta
(para 161, pp. 97-98). The view taken there was that the
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obligatory presunption at the end of s. 105 nerely inposes a
duty upon the accused of showing that certain circunstances
exi st which renove this presunption. It was held there
that, despite the renoval of this special presunption at the
end of s. 105, Evidence Act, by showi ng that sorme
circunstances of the kind nmentioned there did exist in the
case, the accused mmy fail to discharge the burden of
proving his plea of private defence by bal ance of probabi-
lities. Nevertheless, despite the failure of the accused to
prove his plea of private defence, the effect of the
totality of the evidence may

(1) AIl.R 1937 Rang. 83 (F.B.) (2) A l.R 1941 Rang. 1975.
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be to throw an ingredient of the offence in the region of
doubt. That ingredient, in a case ;in which private defence
is set wup so that the conmission of the injurious act is
admtted :even indirectly, is the required "mens rea". This
was also pointed out there (paras 143 to 148 at p. 93-94).

In either words, the result or the effect of the tota

evidence " is to be judged by taking the whole evidence into
account . No -single feature of the evidence will determ ne
the fate of the case

In the instant case, the totality of the evidence on record
neither establishes even with reasonabl e possibility a right
of private defence in favour of the appellants nor throw a
cl oud of doubt on the prosecution case.

Parasnath Singh appellant had two injuries, one a scabbed
abrasion on the |lower, outer part of the left forearm and
the other a swelling over the dorsemof left hand wth a
fracture underneath. ‘Accordingto Dr. UdaiSingh, P.W 3,
these injuries could be caused with a blunt weapon,
including a lathi. But in cross-exam nation by the State,
Counsel , the Doctor explained that an abrasion with .a lath

bl ow i s possible only when the surface of the lathi is rough
and the blowis a light one and, the lathi slips away from
the place of its contact. He added that when a lathi bl ow
is delivered and there is a full inpact thereon’ on the
person hit, it will always result in a contused ‘wound or
conf usi on. He also stated that injury No. 1 appeared to
have been caused by friction agai nst hard substance. The
age of these injuries, in the Doctor’s opinion, appeared to
be the sanme as those found on Jagdish Narain (P. W ).

Dr. Udai Singh's opinion could be relied upon to hold that
Parasnath appellant received these injuries near about the
time of occurrence; but his opinion was not definite and
cogent enough to base a finding that these injuries were
caused to the appellant with a lathi or Iike weapon. The
versi on of Onkarnath was that Jagdi sh Narain and Deep Narain
were arnmed with gandsa and | athi respectively and Parasnath
had snatched the gandasa and wielded it in self-defence.
This version was manifestly incredible. There was no cut-
wound on any of the appellants. The very story of grappling
and the nature of the injuries received by Chhabinath and
Onkarnat h were inconsistent with the defence suggestion that
the deceased and his conpanion were arnmed wth Ietha

weapons.

In our opinion, the presence of injuries on the person of
Parasnath, which could have been. caused at or about the
time of occurrence, coupled with the failure of t he
prosecution to explain those injuries, was on the facts of
this case far fromsufficient to establish even a reasonabl e
possibility of the injuries to the deceased and his
conpani on having been caused in repelling an attack on
Par asnat h.

The key to the problemis in the question : \Were and pre-
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cisely when were these injuries caused to Parasnath ? Wre
t hey

92

caused in the grappling that took. place in front of the
Darwaza of Hanuman Prasad Singh, or, subsequently in the
course of the occurrence near the Darwaza of Ram Kishore
Si ngh ?

Parasnath Singh curiously enough, in his examination under
s. 342, Cr. P.C. did not allege, how and where he had
received these injuries, although Q No. 25 with reference
to the medical evidence was put to him Q No. 13
specifically related to. the assault on the deceased and
Jagdi sh  Narain by Chhabinath and Onkarnath with a gandasa
and spear, respectively, in front of the Darwaza of Ram
Ki shor e. In reply, the appellant enphatically ,denied his
presence at the scene of occurrence. Onkarnath’s version
was that Parasnath received the injuries in the mrpit in
front of the Darwaza of Hanuman Prasad Singh. According to
Dr. Udit Narain Singh (D.W 4), these injuries on Parasnath
were inflicted by the deceased following a quarrel in front
of the Darwaza of Hanuman Prasad Si ngh

As already discussed, the prosecution had established by
cogent and convi nci ng-evidence that, in fact, two incidents
took place, one was the grappling in front of the Darwaza of
Hanuman Prasad Singh-and the other was the occurrence in
which fatal injuries were caused to the deceased near the

Darwaza of Ram Kishore by the appellants. The distance
bet ween t he Darwaza of Hanuman Prasad Si ngh and Ram Ki shore
is about 70-80 paces i.e. 365t0 420 ft. There was an

interval of a few mnutes between the grappling and the
fatal assault. The two incidents were separated by tinme and
di stance. There was no continuity of action.
Assuming that Parasnath received theinjuries in or. about
that grappling incident, then he could not be said to ' have,
received themin the course of the same occurrence in which
the deceased was fatally assaul t ed. After their
di sengagenent, both the parties had proceeded from the
Darwaza of Hanuman Prasad Singh towards their respective
houses. The houses of the appellants were in the vicinity,
while those of the conplainant party were farther away.
"The conpl ainant party had already retreated and gone away
to a distance of about 365 to 420 ft. when  Chhabi nath ~ and
Onkarnath returned. arned with deadly weapons from their
nearby houses and then pursued, overtook, surrounded and
made a nurderous assault on the deceased and hi's brother
In such a situation a right of private defence never accrued
to them The question of exceeding that right sinmply did
not ari se.
A right of private defence given by the Penal Code is
essentially one of defence or self-protection and not a
right of reprisal or punishment. It is subject- to the
restrictions indicated in s. 99, which are as inmportant as
the right itself. One of themis that the harminflicted in
sel f-defence nmust be no nore than is legitimtely necessary
for the Purpose of defence. Further, the right 1is co-
terminus with the comencenent and exi stence of a reasonabl e
apprehensi on of danger to body froman attenpt or a threat
to conmit the offence (see s. 102). It avails only against
a danger, real, present and
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i mMm nent . Such a danger did not exist here. There was no
reasonabl e apprehensi on of harm nuch |less of grievous hurt
or death even if at any anterior time there was any-to the
appellants from the fleeing conplainant party when the
latter were attacked by the forner. Evidently, this assault
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with intrinsically dangerous weapons was nmade by Chhabi nath
and Onkarnath appellants on the deceased, and his brother by
way of vendetta to gratify the feeling of revenge that had
burst into a blaze within them The assault on the deceased
and his brother was exceedingly vindictive and maliciously
excessive. The force used was out of all proportion to the
supposed danger, which no |I|onger existed, from the
conpl ainant party. Under these circunstances, therefore,
the appellants were neither entitled to a right of private
defence, nor to the benefit of Exception 2 to s. 300, Pena
Code, and the offence conmitted in respect of Deep Narain
was not hing short of nurder

Odinarily, this’ Court  does not enter upon a detailed
exam nati on of the evidence. But in t he pecul i ar
circunstances of this case, we have anal ysed the evidence
and reached conclusions onit to, show that neither the
trial court was justified in acquitting all the accused on
the ground that this was a case in which it was not
reasonably possible to determne where the truth Jay, nor
was the  High GCourt right in accepting the prosecution
version in toto w thout denur, -and, indeed, by speculating
excessively in attenpting explanations of the injuries of
the accused. Courts of justice must endeavour to reach
conclusions which ‘are reasonably possible to arrive at
wi thout stretching the inmagination beyond the bounds of
reason.

In the light of the above discussion, we wuld disnmiss the
appeal of Onkarnath' Singh and Chhabinath Singh and uphold
their conviction and sentence.  But for reasons already

stated-, we accept the appeal of Parasnath Singh, Basdeo
Singh and Gaya Singh appellants and set aside their
convictions and sentences. They nmay be set at liberty, if
not ot herw se required.

P.H P Appeal partly-all owed.
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