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The appel l ant was el ected as a Menber of the Karnataka Legislative Assenbly by a mar
gin of 138 votes. 'The total votes polled were 88,353. At the final counting it was found t
hat the el ection petitioner (respondent no.1 herein) secured 40,280 votes whereas the appe
| ant secured 40,418 votes. The ball ot papers.rejected as invalid were 3872

Respondent No.1 who was defeated by a margin of 138 votes chall enged the el ection of

the appellant in a petition filed in the H gh Court under Section 81 of the Representation
of the People Act, 1951 (for short ‘the Act’). A declaration was sought that the election o
f the appellant was void on the grounds of inproper reception, refusal or rejection of votes
as al so for non-conmpliance of the provisions of the Act, the Rules and the orders made ther
eunder as set out in sub-clauses (iii) and (iv) of clause (d) of sub-section (1) of Section
100 of the Act. According to respondent no.1l, 59 ballot papers were also found to be nmissin
One of the allegations of respondent no.1 in the election petition was that the nunb
er of ballot papers rejected coul d have been counted in his favour and his counting agents w
ere not provided with any opportunity to inspect the ballot papers that had been rejected by
the Returning Oficer.
In all, six issues were franmed. One of the issues was "whether the petitioner proves that t
he counting of the votes was not done in accordance with the rul es?"

The el ection of the appellant was set aside by the inpugned judgnent hol ding the dec

laration of the election to be void. The Hiugh Court while so holding directed the Returning

Oficer to recount the ball ot papers after properly scrutinizing the same and directed him
to declare the result of the election by follow ng the provisions of the |law and the directi
ons/instructions issued by the El ection Comm ssi on.

In this appeal preferred by the returned candidate, after hearing | earned counsel fo

r the parties this Court in terns of the order dated August 7, 2001, directed that for the p
resent only 3872 ball ot papers deserve to be recounted after proper scrutiny. The direction
s for recount of the said ballot papers were issued.  The recounting was directed to be cond
ucted by the Registrar of the Karnataka H gh Court and the report sent to this Court thereaf
ter. The Court, at that stage, did not express any opinion either on the aspect of 59 m ss
ng ball ot papers or on the legality of the direction in the inpugned judgnent of the H gh Co
urt for recount of all ballot papers after proper scrutiny and al so about the legality of th
e direction declaring as void the declaration of election in question. |In the said order,

t was noticed that these aspects, if necessary, would be exam ned on receipt of the report o
f the Registrar.

The recount has been conducted by the Registrar(Judicial) of H gh Court of Karnataka
and report submitted. Fromthe report it appears that on opening the trunks and the seal ed
packets containing the rejected ballot papers it was found that there were in all 3858 bal

ot papers considered as rejected and not 3872. On recount of the said ballot papers it was
found that 42 were clearly polled in favour of the appellant whereas 22 were clearly found p
olled in favour of respondent no. 1. In respect of 36 ballot papers considering the plac
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ement of the seal by the voter it was reported that the said nunber of 36 rejected ballot pa
pers al so deserve to be counted in favour of the appellant and for the sane reason 61 ball ot

papers deserve to be counted in favour of respondent no. 1. Thus, out of the rejected b
al l ot papers, 78 votes were found in favour of the appellant and 83 in favour of respondent
no. 1 In this way the margin of the defeat of respondent no.1 stands reduced by 5 votes. |

f respondent no.1l is given the benefit of 14 ballot papers found less in the rejected bundle
s wherein instead of 3872, the ballot papers found were 3858 and is further given the benefi
t of mssing 59 votes, the margin of defeat would stand reduced to 78 votes. The total exce
ss votes polled by the appellant being 138, his margin of victory would stand reduced to 60
whi ch woul d have no material bearing on the result of the election
After receipt of the report and on consideration of the aforesaid fact situation in
respect whereof there is dispute, we have further heard M. K K. Venugopal, |earned counsel fo
r the appellant and M. Nageshwar Rao, |earned counsel for respondent no.1. On conclusion o
f the hearing, we directed that the appeal stands allowed for the reasons to be given |ater.
M. Nageshwar Rao, |earned counsel for respondent no.1 strenuously contends that the directi
on in the impugned judgnent for general recount of all ballot papers is legal and fully just
ified on the factsand circunstances of the case. Learned counsel points out that the Count
i ng Supervisors had not filled the check menp for counting of votes as required by them unde
r the instructions contained in Hand Book for Returning Oficers for election to the House o
f People ‘and State Legislative Assenblies issued by the Election Comm ssion of India by not
filling in particular Part-11 of Annexure XLII-B (para 21) Chapter 14-B-check nmeno for count
ing of votes. The result of it, according to |l earned counsel, is that now it has becone inp
ossible to find out and know how nmany doubtful votes were taken by the Counting Supervisors
to the Returning Oficer and how many were directed by the Returning Oficer to be validly
pol | ed by one or the other candidate, thereafter |eaving the balance as rejected ball ot pape
rs. In this view, the | earned counsel contends the Hi gh Court was perfectly justified
n directing the recounting of all the ball ot papers. According to the directions issued by
the El ection Comm ssion, the Counting Supervisor, after each round of second stage of counti
ng was required to enter the total nunber of such ballot papers in the second part of the ch
eck neno in their own hand and such check nmenmp was to be carried with the ballot papers to t
he Returning O ficer for taking decision. ~But admttedly no entry regarding total nunber of
bal | ot papers had been nade by the Counting Supervisors at any point of time as is evident
fromthe original Check Menps. It was pointed out that the Hi gh Court has found that the nu
nmber of such doubtful ballot papers was noted by the Counting Supervisors on chit of papers
whi ch used to be destroyed on taking decisions on such ballot papers and conpl etion of scrut
iny of ballot papers and on the dictate of the Returning Oficers only total number of rejec
ted ball ot papers had been entered in the second part of the check nmeno pertaining to the ea
ch part of the counting which was contrary to the direction issued by the Election Comm ssio
n for counting of votes. Considering such illegality commtted by the Counting Supervisors
and the Returning Officers with regard to the scrutiny and taking of doubtful ballot papers,
the Hi gh Court rightly held, it is contended by M. Rao, that the result of the inpugned el
ection has been materially affected thereby requiring an order for. general recount.
To appreciate the aforesaid contention, it is necessary to notice the grievance whic
h in fact was projected by the election petitioner at the tine of counting and what allegati
ons have been made in the election petition assum ng, for the present purpose, that the inst
ructions in the Hand Book are in nature of instructions issued by the Election Conmi ssion of
I ndia under Article 324 of the Constitution of India.
In the letters given to the Returning Oficer after the recount the grievance of res
pondent no.1l as a defeated candi date was not as sought to be projected as earlier noticed or
projected & noticed by the Hi gh Court in the inpugned judgnent but was that the margin of d
efeat being small the ‘disputed votes’ be re-examned. It was that the counting was conpl et
ed in a hurried manner of ‘the doubtful votes’ and that the sane had not been considered pro
perly in his favour and were rejected on all the tables. H's grievance was that as there wa
s a neagre difference of margin and for this reason a request was nmade for recount of the en
tire Bagal kot Assenbly Constituency before announcing the results. On consi deration of
this request the Returning Oficer noted that at no point of tine objection was raised to th
e counting of votes on any of the tables and that while deciding the doubtful ballot papers
no objection had been rai sed and he had done the counting of votes after taking decisions of
doubt ful ballot papers in a scientific manner and thus the objection after conpletion of th
e counting cannot be considered and was rejected. Thus, it can be seen that the thrust of r
espondent no.1 was about illegality conmtted in respect of rejected ballot papers. The sa
d ball ot papers have been recounted but it has only reduced the margin from 138 votes to 60
votes as noticed hereinbefore.
Reverting now to the allegations made in the election petition wherein it is obligat
ory for the election petitioner to set out the material facts reference has been nmade only t




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 3 of 4

o the allegations made in para 5 of the election petition. It may be useful to reproduce th
e said paragraph in full. It reads as under

"The petitioner submits that during the counting process, it was found that the 4th responde
nt, Returning Oficer, has determned to favour the 1st Respondent herein in the counting by
way of helping himto the extent possible to boost his votes by adopting any met hod avail ab
| e. The petitioner had appointed 12 counting agents in all. Five counting tables were
arranged in each hall to count the casted votes and 1 counting table each to exam ne the dou
btful ballot papers. The Petitioner had appointed counting agents to all the counting table
S. The Respondent No.4 refused to follow the mandatory provisions of lawin relation to
the counting. He did not satisfy himself whether or not the ballot boxes had, in fact, tam
pered with. He rejected the nunber of Ballot papers, which could have been counted in favou
r of the Petitioner and the Counting Agents of the Petitioner were not provided with an oppo
rtunity to inspect the Ballot papers, the Respondent No.4 had rejected. After the counting,
the 4th Respondent was obliged to nake entries in the result sheets in Form No.20 and annou
nce the particulars as required under Rule 55-B(7) of the Conduct of Election Rules, 1961
Thi s mandatory provi sion of I'aw has been deliberately violated by the 4th Respondent, which
clearly suggests that the 4th Respondent had acted in a manner detrimental to the right and
interest of the petitioner herein, with a viewto help the 1st Respondent, the declared cand
idate, for the reasons best known to him™"

As can be seen fromthe aforesaid except maki ng a general and vague avernent that re
spondent no.4 (Returning Oficer) refused to follow the mandatory provision of lawin relati
on to the counting, the election petitioner has failed to plead any material fact whatsoever

There is not a whisper about the non filing of the check menmpbs by the Counting Supervisor
s or its effect. It has not been stated how and which mandatory provision of |aw of countin
g was not followed by the Returning Oficer.. There is total |lack of pleading as to materia
fact in the election petition.

In Vadivelu v. Sundaram & Ors. [(2000) 8 SCC 355] this Court speaking through one of

us, Bal akrishnan, J., considered the question whether recount was justified or not, the cir
cunst ances under which it could be ordered, on a survey on sone of the earlier decisions he
d that the recount of votes could be ordered very rarely and on specific allegations in the

pleading in the election petition that illegality or irregularity was comitted while counti
ng. The petitioner seeking recount should allege and prove that there was inproper acce
pt ance of votes or inproper rejection of valid votes, ' If only the court is satisfied about

the truthful ness of the said allegations it can order recount of votes. Secrecy of ballot h
as al ways been considered sacrosanct in a denocratic process of election and it cannot be d
sturbed lightly by bare allegations of illegality and irregularity in counting. But if it i
s proved that purity of elections has been tarnished and it has naterially affected the resu
It of the election whereby the defeated candidate is seriously prejudiced, the Court can res
ort to recount of votes under such circunmstances to do justice between the parties. In
T.H Musthaffa vs. MP. Verghese & O's. [(1999) 8 SCC 692] uphol di ng the view taken by the H
igh Court that the pleadings are insufficient to order recount, it was noticed that the plea
dings raised in the case did not refer to either Rule 39 or Rule 56 of the Rules nmuch less t
o the "Panphlet Showing Illustrative Cases of Valid and Invalid Postal and Ordinary Ballot P
apers" issued by the El ection Commi ssion of-India nor are there any specific allegations fou
nd in the case and the allegation nade in the course of the petition that there is wong acc
eptance of invalid votes without clarifying as to how nany votes were liable to be rejected
for using wong instrument by the voters by expressing their preference, it was said in abse
nce of such plea, the learned judge could not have granted the relief for recount. It w
as further said that in this view, the evidence could not be |ooked at inthis regard in abs
ence of appropriate pleadings. The Court said "unless the appellant had put fourth his case
in the pleadings and the respondents are put on notice, the respondents cannot make an adni

ssion at all and there is no such admi ssion in the course of the pleadings. If the pleading
s did not contain the necessary foundation for raising an appropriate issue, the same cannot

go to trial. Any amobunt of evidence in that regard will be futile."
The recount of the votes cannot be ordered in a casual manner. It cannot be ordered

only because the margin of defeat is neagre. For seeking recount, proper foundation is to
be laid in the pleadings by setting out material facts and later proving it by adduci ng requ
isite evidence. The recount cannot be ordered on the ipse dixit of the election petitioner

It can be ordered in rare cases where specific allegations are nade and proved so as to do
conpl ete justice between the parties.

As already stated in the present case, the nmain and rather the only ground on which
the recount was sought and was allowed by the Hi gh Court was the non-filling of the check ne
nos by the Counting Supervisors and directions given in that behalf to the said supervisors
by the Returning Officers - an aspect in respect whereof there are no pleadi ngs and no mater
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ial facts. Therefore, the H gh Court was clearly in error in directing the recount of the e
ntire assenbly votes and in setting aside of the election of the petitioner sinultaneously e
ven before the start of the recount. The view of the High Court is clearly unsustainable.

The aforesaid are the reasons for our setting aside the inpugned judgnent of the Hg
h Court and the dism ssal of the election petition.

............................................... ,J.
[ B.N. Kirpal ]
............................................... , J.
[ Y.K Sabharwal ]
............................................... ,J.

[ K G Balakrishnan ]

March 05, 2002




