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ACT:
Code of Criminal Procedure (Act 5 of 1898) ss. 504 and 508A-
Scope of.

Practice and Procedure-Appeal disposed of - Power of Supremne
Court to extend tinme for return of Comn ssion

HEADNOTE

The appellant, along with others, was charged with | of fence
under s. 120B, I|.P.C read wth s. 167(81) of the Sea
Custonms Act, 1878, and s. 5 of ‘the Inports and  Exports

Control Act, 1947, and the prosecution had to  exam ne
certain witnesses in Wst Gernmany on Commi ssion. “The Hi gh

Court ordered the issue of the Conm ssion. The appel | ant
appeal ed to this Court against the order and the appeal was
confined to the paynent of expenses to his Counsel. Thi's
Court allowed the appeal and ordered payment of the expenses
by the prosecution. This Court allowed the appeal and
ordered paynent of the expenses by the prosecution. Wi | e

the appeal was pending and thereafter, this Court extended
the time for return of the Conm ssion

On a further application by the prosecution for extension of
time,

HELD : (1) the provisions contained in ss. 504 . and  508A,
Cr.P.C. contain conplinmentary provisions for reciproca

arrangenents between the Government of our Country-and the
Government of a foreign Country for Conmission from Courts
in India to specified courts in the foreign Country for
exam nation of witnesses residing in the foreign Country and
simlarly for Conmm ssions fromspecified courts in. the
foreign Country for exam nation of wtnesses residing in our
Country. In the present case, no notification under s. 508A
has been published specifying the Courts in Wst Gernany by
whom conmi ssions for exam nation of witnesses residing in
India may be issued. The notification under s. 504 was
issued in anticipation of an arrangenent between t he
CGovernments of India and Wst Gernmany, and was not based
upon any existing reciprocal conplete arrangenent between
the Governnent of India and the Governnment of West Gernmany
for exam nation of witnesses residing in Wst Germany. Wen
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this Court finds that there are no arrangenents in existence
within the neaning of ss. 504 and 508A, Cr.P.C. this Court
will not make any order. [124A-G F-H

(2) Even after the disposal of the appeal
this Court my, if it were so inclined pass orders for
extension of tinme as it would only be supplemental to and in
continuation of the time originally fixed by this Court.
[ 125A- B]

JUDGVENT:

CRI M NAL APPELLATE JURISDICTION : Cl. Msc. Petition No.
1260 of 1971.

(Application by respondents Nos. 1 and 2 for extension of
time upto 31st March, 1972 for the return of the Comi ssion
for exam nation of sone w tnesses in West Gernmany).

l. N. Shrof f, for the appell ant.

119

Jagdi sh. ‘Swarup, Solicitor-GCGeneral of India, R H.  Dhebar
and

S. P. Nayar, for respondents Nos. 1 and

R P. Kapur, for respondents Nos. 3 and 4.

The Judgnent of the Court was delivered by

Ray, J. There are two matters before this Court. One is an
application of the State of Maharashtra and the Assistant
Col  ector of Custons, Bonbay in Criminal Appeal No. 117 of
1970 for extension' of time upto 31 March, 1972 for the
return of the Comm ssion for examination of sone wtnesses
in West Germany in Crimnal Case No. 42/ CWof 1962 pending
in the Court of the Presidency Magistrate, Espl anade Courts,
Bonbay. The other is a wit petition of Mthani chall enging
the all eged arrangenent nentioned in conmmunication. dated 13
July, 1971 fromthe Indian H gh Conmmi ssioner in London to
the External Affairs Mnistry,, Government of India for
exam nation of wtnesses in Wst Germany as infraction of
the provisions of section 504 of the Code of /Crimnmnal
Procedure and as violative of the petitioner’'s fundanenta
ri ghts under Article 14 of the Constitution

One Ram Lal Laxmi Dutta Nanda and. 7 others including,
Mthani were alleged to have conmtted offences under
section 120-B of the Indian Penal Code read with section 167
(81) of the Sea Custons Act, 1878 and section 5 of the
| mports and Exports Control Act, 1947 sone tine between the
years 1959 to 1960. The gist of the offences commtted is
i mport of goods of a contraband nature of the value of Rs.
15 | akhs and above.

M thani was arrested on 11 May, 1960 and was on bail. Ram
Lal Laxm Dutta Nanda died on 15 Septenber, 1967.

The prosecution filed conplaint against Mthani and 6 others

on 1 April, 1961. The hearing of the case started before
the Chief Presidency Magistrate, Bonbay on 12 February,
1962. Several witnesses were exanined. 1 On 21 Decenber,

1962 charges were framed. The charges inter alia were that
goods were inported without |icence. The goods were alleged
to be of a contraband nature.

The prosecution case in short was this. 24 consignnents were
brought into India. The last 4 consignnents were seized.
Mthani is not charged in respect of those 4 consignnents.
In regard to the 8 of the remmining 20 consignnents the
prosecution alleged that 10 Verl adescheins which are said to
be Loadi ng Sheets and which cane to the possession of the
prosecuti on gave the description of contraband goods. The
Bills of Lading in respect of those 8 consignnments however
showed the goods as covered by the |icences.
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Between March 1962 and Decenber 1962 the prosecution
exam ned about 200 witnesses before the Magistrate. On

24 . July, 1962 the Magistrate held the Verladescheins
i nadm ssible in evidence under the Indian Evidence Act and
Commer ci al Documents Evidence Act, 1939. By another order
dated 6 Decenber, 1962 the Magistrate however held that 9
out of 10 verl adescheins were adnissible, in evidence. On
21 Decenber, 1962 on the .basis of admissibility of 9
ver| adescheins in evidence the Magistrate framed charges.
The charges franed were fewer than those clained by the
prosecuti on.

The prosecution in the nonth of February, 1963 went up ,on
revision before the Bonbay H gh Court agai nst adm ssion of
only 9 and not all 10 Verladescheins and also against
fram ng of fewer charges than that clained by t he
prosecuti on. On 20 August, 1964 the Bonbay Hi gh Court
uphel d the wearlier order of the Magistrate that 10
ver| adescheins sheets were inadm ssible. The H gh Court
remanded ' the case to the Magistrate for reconsidering the
char ges.

The prosecution filed petition for special |eave to appea

to this Court against the order of the Bonbay H gh Court.
The petition for special 1eave was di snm ssed.

The prosecution thereafter obtained an order fromthe Magis-
trate to take photostat copies of certain docunents. One of
the accused challenged that order of the Magistrate in a
revision .application before the Bonbay Hi gh  Court. The
Bonbay High Court on 4 October, 1966 gave the  prosecution
time up to 4 January, 1967 for calling the foreign
Wi t nesses. The prosecution failed to do so within the
appoi nted tine.

The prosecution in the nonth of January,” 1967 filed an
application before the Bonbay H gh Court for cancellation of
the bail of Mthani on the ground that he had extended
threat to the German wi tnesses. The Bonbay Hi gh Court on 6
March, 1967 cancelled the bail of Mthani and directed him
to surrender to judicial custody on or before 13 March

1967.

Mthani surrendered to jail custody on 13 March, 1967,
Mthani filed a petition for ’'special |eave to appea

agai nst the order of the Bonbay Hi gh Court dated 6 March

1967 cancelling the bail. Mthani obtained special 1eave.
The appeal was di smissed on 4 May, 1967. This Court however
gave tine to the prosecution till 26 June 1967 for exam ning
the German w t nesses.

The prosecution took no steps to examne the GCerman wt-
nesses. The prosecution applied in the nmonth of July, . 1967
to the Magistrate for the issue of a Comm ssion to exam ne

German wtnesses at Hanburg or Berlin or London. The
Magi strate
121

rejected the application. The prosecution filed a revision
application before the Bonbay Hi gh Court against the order
dat ed 8 August, 1967 passed by the Magi strate rejecting the
prosecution application for examination of wtnesses on
Conmi ssi on. The Hi gh Court disn ssed t he revision
application.

The prosecution canme up to this Court for appeal by specia
| eave against the order of the Bonbay Hi gh Court dated 9
August , 1968. The prosecution wthdrew the speci al
| eave, petition.

By an order dated 26 February, 1969 the Magistrate dis-
charged Mthani and two other accused. The Magistrate how
ever directed that the remaining 4 accused No. 1, 4 5 and 6
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be tried according to | aw

In the nonth of June, 1969 the prosecution filed a revision
application in the Bonbay Hi gh Court challenging the order
dat ed 26 February, 1969 whereby the Magi strate had
di schar ged Mthain and the other two accused. The
prosecution also filed in the Bonbay Hi gh Court an
application for the issue of Conm ssion to Wst Germany for
exam nation of Gernan witnesses. In support of t hat
application the prosecution relied upon a notification dated
9 Septenber, 1969 issued by the Central Governnent under
section 504(3) of the Code of Crimnal Procedure.

M thani has challenged the validity of that notification in
the wit petition

The Bonbay High Court on 17 Decenber , 1969 all owed t he
application of the prosecution and ordered the issue of the
Commi ssion to the Federal Republic of Germany for the
exam nati on of German witnesses:

M t hani- on 25 August, 1970 obtained special |eave to appea
agai nst the judgnment and order of the Bonbay Hi gh Court
dated 17 Decenber, 1969. The special leave was limted to
the question - of non-allowance of air fare and the daily
expenses of Mthani’'s |awer. ~ Mthani’s appeal is Crimna
Appeal No. 117 of 1970 It may be stated here that the Bomaby
H gh Court granted the prosecution time first up to 31 My,
1970 and then up/to 1 August, 1970 for the return of the
Conmi ssion. The third extension of tine by the Bormbay High
Court was up to 16 Septenber, 1970.

This Court on 4 February, 1971 allowed Mthani’s appeal
being Crimnal Appeal No. 117 of “1970. This Court directed
the prosecution to pay to Mthani the tourist air fare for
one |awyer and a sum of Rs. 100/- per day for the expenses
of the Ilawer of Mthani engaged in -exanining Wwtnesses
in West Cer many.

2089 Sup Cl/72

122

Meanwhil e on 14 Septenber, 1970 and again on 10 Decenber,
1970 the prosecution obtained from this Court extension
praying for extension of tine first upto 31 Decenber, 1970
and ,then upto 31 Mrch 1971 for the return of the
Conmmi ssi on. On 18 March, 1971 the prosecution applied for
another extension of time for the return of the ~Comm ssion
from31 March, 1971 to 31 August, 1971. This Court however
was pleased to grant extension of tinme UP to 31 October
1971.

On 14 Cctober, 1971 the prosecution filed the present
petition praying for extension of tine from31 COctober, 1971
to 31 March, 1972 for the return of the Conm ssion. Mthan
opposed any extensi on.

On 27 Cctober, 1971 this Court directed the Government to
file a better affidavit in the crimnal application
indicating the steps taken for the return of the Conm ssion
The Government filed an affidavit affirmed by P. K Kapur on
9 Novemnber, 1971.

The affidavit filed by the Government reveal ed two inportant
facts. First, fromthe year 1969 when the Governnment nade’
application for examnation of wtnesses abr oad t he
CGovernment al ways suggested that there was in existence an
arr angenent between the CGovernnent of India and the
CGovernment of the Federal Republic of West Germany for
exam nation of wtnesses residing in (the Federal Republic
of West Gernany in relation to matters in courts in India.
The CGovernnent in that behalf relied on a notification dated
9 Septenber, 1969 issued by the Central Governnent. In that
notification it is recited "whereas arrangenents have been
made by the Central Government with the Governnent of the
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Federal Republic of West Germany for taking the evidence of
the witnesses in the Federal Republic of West Germany in
relation to crimnal matters in courts in India, the Centra
CGovernment in pursuance of sub-section (3) of section 504 of
t he Code of Crimnal Procedure hereby directs t hat
conmi ssions from courts in India for the examnation of

wi tnesses in the Federal Republic of West Germany shall be
issued in the formannexed thereto, to the courts" mentioned
in the notification. The second matter of inportance

brought out by the affidavit is that in fact no arrangenent
between the Government of India and the Governnent of the
Federal Republic of West Germany for the examnation of
wi tnesses residing in West Germany was finalised.

The other features in the Governnent affidavit are these.
The nmenorandum dated 6 Septenber, 1969 witten by the Under
Secretary to the CGovernment of India, Mnistry of Externa
Affairs to the Director of Revenue Intelligence showed that
unl ess ~letters ~were exchanged between the Governnent of
India 'and the West German Republic establishing reciproca
arrangenents

123

for the exam nation of wtnesses in crim nal cases
notifications under sections 504(3) and 508A of the Code of
Crimnal Procedure could not be issued. " The notification on
9 Septenber’ 1969 was issued it seens in anticipation of an
arrangenent between  the Government of India and the West
Ger man Republi c. It is established on the affidavit
evi dence that no arrangenment has yet been ‘entered into.
Negoti ati ons have been goi ng on for such arrangement. On-17
Decenmber, 1970 there is-a note of the Government of India on
the specific subject of the present case and it is  recorded
there that a formal agreenent for entering into reciproca
arrangenents with Wst Germany for the exam nation of
wi tnesses in crimnal cases has not yet been entered into In
the nonth of April, 1971 the Mnistry of External Affairs
wote to the Indian Enbassy in West CGermany that "the letter
of request mmy therefore be kept with you for the tine
bei ng, and may be forwarded to the West German authorities,
as soon as reciprocal arrangements are made with that
country’. In the nonth of May, 1971 the Enbassy wote to
the Mnistry here "It is requested that the Conmission may
be forwarded to the West German authorities for execution
as soon as. the arrangenent is signed, requesting them to
sunmon the witnesses for interrogation as per the nanes and
addresses supplied by that Governnent’. In the nonth of
August, 1971 the Mnistry of External Affairs was  witing
that the papers had been sent to the Mnistry of Hone
Affairs for ,their concurrence and issue of « notification
under section 508A of the Code of Crimnal Procedure,

The several annexures to the affidavit filed on behalf of
the State indicate’ that reciprocal arrangenments between the
Government of India- and the Federal Republic of West
Germany for exam nation of witnesses in the Federal Republic
of West Germany and in India are not yet conplete. The
verbale note dated 6 March, 1972 issued by the Foreign
Ofice of the Gernman Republic is a nenorandum of talks
exchanged between 'the Wst German Republic and the Indian
Enbassy. The note suggests that sonetine towards the end of
May or early in June, 1972 the,, date for hearing of
wi t nesses has been fixed. It is said that the date is not a
definite one. 1t has to be found out whether the witnesses
woul d be avail able at the proposed dates for exami nation
Docurments necessary for exam nation of witnesses are to be
transl at ed. The verbale note gives certain ideas and
i nformati on of the- proposed exam nation of w tnesses. The
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court passes an order for exanmnation of wtnesses in
Conmi ssion when the court is satisfied not only about the
necessity of such evidence but also about the effective
enforceability of Conmm ssion for exam nation of witnesses.
In the present case, there is no reciprocal arrangenent
between the Government of India and the Governnent of the

Feder al Republic of Wst Gernany for exam nation of
wi tnesses in West Gernmany and in |ndia.
124

The provision contained in sections 504 and 508 of the Code
of Crimnal Procedure contain conplementary provisions for
reci procal arrangements between ’'the Government of our
country and the Governnent of a foreign country for
Conmission fromCourts in India to specified courts in the
foreign country for exam nation of witnesses in the foreign
country and sinilarly for Comm ssion fromspecified courts
in the foreign country for examnation of w tnesses residing
in our country.” Notifications No. SRO 2161, SRO 2162, SRO
2163, and SRO 2164 all dated 16 Novenber, 1953 published-in
the Gazette of India Part 11 Section 3 on 28 Novenber, 1953
illustrate the reci procal arrangenent s bet ween t he
Governnent of India and the Governnent of the United Ki ngdom
and the CGovernnment of Canada for exam nation of witnesses in
the United Kingdom ‘Canada and the exam nation of w tnesses
residing in India.

In the present case, no notification under section 508A of
the Code of Crininal Procedure has been published specifying
the courts in the Federal Republic of West CGermany by whom
conmi ssions for exam nation of witnesses residing. in India
may be issued. The notification dated 9 Septenber, 1969 in
the present case under section 504 of the Code of - Crinnal

Procedure is not based upon any exi sting conpl ete
arr angenent between the Governnent of “India and t he
Governnment of the Federal Republic of ~ West Germany for
exam nation of wtnesses residing, in Wst Germany. The
notification dated 9 Septenber, 1969 is ineffective for two
reasons. First, there is no reciprocal arrangenent between
the Governnment of India and the Government of the Federa

Republic of Wst Germany as contenplated in sections and
508A of the Code of Criminal Procedure ~Secondly, the
notification under section 504 is nullified and repelled by
the affidavit evidence adduced on behal f of the State that
no agreenent between the two countries has yet been nade.

In the present case, extension of tine was granted in -the
past 'to enable the State for exanmi nation of wtnesses in
West , Gernmany and return of the commission to this country.
The State could not obtain the return of the _conm ssion

Now, a question has arisen as to whether any extension of
time Should be made when it appears that reciproca

arrangenents within the contenplation of section 504 and
508A of the Code of Criminal Procedure are not made. The
courts do not nake orders in vain. Wen this Court | finds
that there are no arrangenments in existence wthin the
meani ng of sections 504 and 508A of the Code of Crininal

Procedure this Court is not inclined to nake any order.

The Solicitor General on behalf of the, State made a faint
suggestion that after the appeal has been disposed of by
this

125

Court no further order could be made. It is the State which
has asked for extension of tine. The contention of the
State that this Court is powerless to make any order is
unsound. When the appeal was disposed of this Court gave
directions for the return of the conm ssion. That direction
was given because the time originally fixed by the Bonbay
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High Court had expired. Any further extension of tinme is
supplenental to and in continuation of "the tine fixed by
this Court. |If this Court were inclined to pass any order
for extension there would be no inpedinment to passing of an
order in that behalf.

In view of the fact that this Court is not willing to grant
any further extension of the tine for the return of the
conmission, it is not necessary to deal wth the wit

petition filed by Mthani.

The application of the State is dismssed.
V.P.S.
126




