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ACT:
Electricity Supply Act 1948, Ss. 57A, 60(1l), 76 (1) and (2)
and Para 16 of Sch. 6 Reference by |Ilicensee of dispute

between it and Electricity Board to arbitration of Centra
Electricity Authority-If operates as bar to-appointnent of
Rati ng Committee by Board.

HEADNOTE:

In Septenber 1963 the respondent conmpany intimated to the
appel | ant-Board and the State Governnent of its intention to
revise the rates of electricity on certain grounds. Bot h
the State Governnent and the Board- inforned the respondent
t hat t hey were not satisfied that there was any
justification for the revision. « The respondent, however,
brought the rates into effect in Novenber, 1963.” Being of
the view that the respondent was over chargi ng the consuners
in breach of the provisions of the 6th Schedule to the
Electricity Supply Act, the appellant issued a notice to
show cause why a Rating Comm ttee under s. 57A shoul d not be
constituted for inquiring into the matter. The respondent
justified the increase and also intimated that iif its
explanati on was not accepted the issues involved would be
referred to the arbitration of the Central Electricity
Authority wunder para 16 of the Schedule read with s. 76 of
the Act. As the respondent did not receive any intinmation

it referred the matter to the arbitration of the Centra

Electricity Authority. The appellant, however, not ' being
satisfied with the explanation given to the show cause
noti ce appointed a Rating Committee.

On a petition filed by the respondent, the H gh Court  held
that a dispute or difference between the Board and the
El ectricity Conpany which was referable to the arbitration
of the Authority wunder para 16 of the 6th Schedule had
arisen, and since pending such arbitration, no Rating
Conmittee could be constituted because of the second proviso
to s. 57A the constitution of the Rating Coommittee by the
appellant was illegal and the Committee had no power to
function.

Al'lowi ng the appeal to this Court,

HELD: There is no provision in the Act which nakes a

di spute between the Board and the |icensee as to whether the
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provi sions of the 6th Schedul e had been conplied with or not
referable to the Central Electricity Authority. The second
proviso to s. 57A does not contenplate holding up of the
constitution of the Rating Conmittee nerely on the ground
that such a dispute was referred by the licensee to the
Aut hority. [504 C E]

(a)Under s. 57A the State Electricity Board has power to
interfere by the’ appointment of a Rating Conmittee if it is
satisfied that the |licensee has over charged the consuners
by committing a breach of any of the financial principles
mentioned in the 6th Schedule. The second proviso to the

section contains three conditions which are to coexist, if
the Rating Commttee was not to be constituted by the Board:
(i) there should be an alleged failure of the licensee to

conply wth any provisions of the 6th Schedule; (ii) such
alleged failure nmust raisea dispute or difference as to the
interpretation of the said provisions or any matter arising
therefrom and (iii) and such difference or dispute had been
referred by the licensee to the arbitration of the Authority
under para 16 of that Schedule before a certain date. [497
H 498 B; 501 G E, 502 F]

In the present case, there isan allegation by the appell ant
Board that the |licensee had failed to conmply wth the
provisions of the 6th Schedule. It could also be assuned
that the alleged failure raised a dispute or difference as
to the interpretation of the said provisions or any matter
arising therefrom though it is not clear whether Parliament
wanted, for purposes of s. 57A and para 16 of the 6th
Schedul e, that the Authority shoul d be approached not nerely
for the interpretation of the provisions of the 6th Schedul e
but also for sundry matters of detail arising out of the
provisions. As regards the third condition the dispute had
been referred by the licensee to the arbitration of the
Authority within the time allowed by the statute, but it was
not a

493

reference wunder para 16 of the Schedule, because, the
reference to arbitration by the Authority under t hat
paragraph could be made by the licensee only. against the
grantor of the licence, nanmely the State Government and not
the Board. [501 E, 502CE ]

(b) There is no agreement between the appellant-Board and
respondent-conpAny to refer any dispute to the arbitration
of the Authority. There is no substance in the contention
that para 16 of the 6th Schedule is a statutory provision
for arbitration to which s. 46 of the Arbitration Act, 1940,
woul d apply. (497 C, 504 (]

(c) The State Governnment and the Board have been required
by the Act to be vigilant and if they find that by any
illegal manipulation in the financial structure the licensee
i s overcharging the consunmers they have to step in. - To that
end the two Schedul es, nanmely the 6th and 7th are nade by
the Act part of the licence issued by the State Governnent
to the licensee under the Indian "Electricity Act, 1910, and
have ef f ect not wi t hst andi ng any ot her i nconsi stent
provisions or terns of that licence. The parties to the
licence in spite of the incorporation of the provisions of
the 6th Schedul e continued to be the State Government and
the respondent conpany, and therefore, if any of the
provisions of that |icence including incorporated provisions
of the 6th Schedule provide for arbitration of a dispute the
di spute, wunless otherwise expressly indicated nust be
between the parties to the licence, nanely the State
CGovernment and the respondent-conpany. Paragraph 16 of the
6th Schedule provides for arbitration clause and this
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arbitration clause is incorporated in the licence to which
the State Governnment and the electricity conpany are
parties. On its plain construction the alleged di spute or
difference should be between the State Governnent and the
respondent and that dispute or difference alone is referable
to the Authority. There is no specific provision in the Act
that the Board shall be substituted in the place of the
State Government as grantor of the licence. I ndeed, the
functions of the State ' Government and the Board are well -
defined under both the Acts and the Board , as such, is not
substituted in the place of the State Government. [497 E-H
498 G 4990

The Amalgamated Electricity Co. Ltd. v. N S, Bathena,
[1959] Suppl, 2 S.C R 213, followed.

(d)Section 76(1) of the Act ‘as it stood at the relevant
time, also dealt with arbitration but under that sub-section
it is not all disputes with the Board that were referable to
the Authority but only those referred to in sub-s. 2 (a),
that is, only those cases for which the Act provides. There
is no provisionin the Act which nakes a reference to the
Aut hority conmpul sory in a dispute between the Board and the
el ectricity-conpany relatingto the non-conpliance of the
provi sions of the 6th Schedule. [500 C E]

(e)Under s. 76 (2) there could have been an arbitration by

two arbitrators. But such an arbitration would not have
hel ped the |icensee to prevent the appointnent of the Rating
Conmi ttee, because, that arbitration was not by t he

Authority as required by the second proviso to 57A The
mere fact that in simlar circunstances the State Government
could have been conpelled to submt to arbitration of the
Authority is not an adequate answer. [503 C- E]

(f)It is true that if arbitration for any sort of non-
conpliance of the provisions of the 6th Schedule fell wthin
the second condition of the proviso, ~and, there was a
conpetent arbitration between the |icensee and the State
Governnment, the licensee could have possibly prevented the
constitution of the Rating Commttee by the State
CGovernment. But the interposition of the Board made all the
di fference, because, para 16 - of t he 6t h Schedul e
contenpl ates a di spute between the State Governnent and the
licensee and a reference to the Authority only of such
di spute,. and not a dispute between the Board and the
Conpany. [502 H 503B]

(g)Section 60 of the 1948-Act cannot be invoked with a
view to substitute the Board in the place of “the “State
CGovernment for the purpose of arbitration under para 16.
After the 1948-Act cane into force where the Boards were not
constituted, the State Government had to departmentally
i npl enent the relevant provisions of’ the Act and in their
i npl enentation the State Governnent had to incur debts and

obl i gati ons, and entering into contracts, and ot her
engagenents for the purpose of’ the Act. Under s. 60 as
soon as the Board was constituted, all these liabilities

were statutorily transferred to the Board and in cases where
suits were filed or other

602Sup Cl /74

494

| egal proceedings were taken by or against the State
CGovernment they had to be continued or defended by the
Boar d. But to say that para 16, that is the arbitration
agreenment between the State Governnent and the |icensee was
an obligation incurred by the State Government within the
neaning of s. 60 (1) would be to unnecessarily strain the
| anguage. [500 E-501 (]

(h)Having regard to the urgency of the matter and the
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proviso to para 16 Parlianent did not want to prevent the
constitution of the Rating Commttee except when there was
an inportant dispute involving the interpretation of the
provi sions of the 6th Schedul e and such di spute was al ready
before the Authority. It may be that there is a lacuna in
the legislation in the Board not being liable to submt to
the arbitration of the Authority but if so, it is for
Parlianment to correct that. [503E, (

JUDGVENT:

ClVIL APPELLATE JURISDICTION : Cvil Appeal No. 1797 of
1967.

From t he Judgnent and Order dated the 15th Decenber, 1964 of
the Gujarat High Court in Special Cvil Application No. 388
of 1964.

F.S. Nariman, Additional Solicitor General of India and |
N. Shroff, for the appellants.

MC. Chagla, D.- N. Mshra-and J. B. Dadachanji, for
respondent No. 1

The Judgnent of the Court was - delivered by

PALEKAR, J.-This appeal by certificate fromthe judgnent and
Oder of the Hgh Court of Gujarat . in Special Civi
Application No. 388 of 1964 raises the question whether a
reference by the respondent Electricity Co.. of an alleged
di spute between itself and the Appellant  Board to the
Arbitration of the Central Electricity Aut hority
(hereinafter called the Authority) operates as a bar to the
constitution of a Rating Committee by the Board under

section 57A of the Electricity (Supply) Act , 1948
(hereinafter called the Act).
A few facts nmay be necessary to be stated. The appel | ant

Board is constituted under section 5 of the Act and has
several functions to performunder the Act. Respondent no.
1, the Electricity Conpany, holdsa licence to generate,
transm t and distribute electrical energy wthin the
i censed area of Ahmedabad.

On Septenber 11, 1963 the Electricity Conpany intimted to
the Board and the State Governnent of its intention to
revise the rates of electricity with effect from Novenber
16, 1963 on the ground that the cost of —operation  had
increased and it anticipated that the clear profit for the
year 1963-64 ending on March 31, 1964 would clearly fal
short of the reasonable return. Along with this notice the

Electricity Conpany sent some financial data also. The
State Government inforned the Electricity Conpany that the
fi nanci al data was not correct and there was no
justification for the proposed increase of the rates. The

Board also by its letter dated Novenber 14, 1963 i nforned
the Electricity Conpany that they were not satisfied wth
t he dat a given and considered that there was no
justification for revising the rites. The Electricity
Conpany informed the Governnent and the Board that it did
not agree with the view taken by themand, in the neantine,
brought the newrates into effect from 16-11-1963.

495

After applying its nmind in greater detail the Board proposed
to appoint a Rating Committee under section 57A of the Act,
being of the viewthat the Electricity Conmpany was over-
chargi ng the consunmers which it was not entitled to do. But
before constituting the Rating Comrittee it gave a notice to
the Electricity Conpany, as required by the first proviso of
section 57A, to show cause why the Conmittee should not be
consti t ut ed. The notice was issued on 7-3-1964. The
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notice, 1in short, infornmed the Electricity Conpany that by
bringing into effect the enhanced rates of supply from
Sept enber 16, 1963 the Electricity Conpany was over-chargi ng
the consumers and had thus failed to conply wth the
provisions of the Sixth Schedule to the Act. Therefore, the
Board proposed to appoint a Rating Committee to make
recommendations to the Governnent regarding charges for
electricity which the Conpany could make to its consumers.
However, before proceeding to constitute the Cormittee the
show cause notice was being given. This brought a reply
from the Electricity Conpany dated March 26, 1964 in which
some attenpt was nade to justify the increase and it was
alleged that the Conpany cannot be regarded as having
breached the provisions of the Sixth Schedule. The letter
was closed on this note: "W have endeavored to answer al
the points raised by the Board in the hope that the issues
raised wll be appreciated in the proper context and that
the Board would not™ pursue the matter further. I f,
therefore, the Conpany fails to hear fromthe Board, say, by
6th April, 1964, that the explanations offered are accepted,
the issues involved will be referred to the arbitration of
the Central Electricity Authority in ternms of para XVl of
the Sixth Schedule read with section 76 of the Electricity
(Supply) Act 4. 1948."

The threat held out in the above letter was carried out on
6-4-1968 (See : Ext. 8) by which the reference was nade to
the Authority in the following words o ............... As
the Conpany has no information as to whether the Board have
accepted the explanations preferred by the Company, we
her eby refer the ' disputes’ ~ raised by t he CGuj ar at
Electricity Board to the arbitration of the Central Elec-
tricity Authority in terns of para XVI of the Sixth Schedul e
read with sections 57A(a) (1) and 76 of ~the Electricity
(Supply) Act, 1948." The disputes were not formul ated but it
appears that the copies of correspondence between the Board
and the Electricity Conpany were enclosed with the letter.
The Board not being satisfied with the explanation given to
the show cause notice appointed a Rating Committee on / 30-4-
1964 as per Ext. H Since the Rating Comrittee was |ikely
to proceed with the enquiry, the Electricity Conmpany filed
the special Gvil Application No. 388 of 1964 to quash its
appoi ntnent and to restrain it from functioning.

The High Court held that a dispute or difference between the
Board and the Electricity Conpany was referable to the
arbitration of the Authority under para XVI of =~ the ~Sixth
Schedul e, and since pending such arbitration no Rating
Conmittee could be constituted

496

under the second proviso to section 57A, the constitution of
the Rating Committee by the Board was illegal and the
Conmittee had no power to function. These findings are

chall enged in this Court.

Though we are chiefly concerned with the Electricity (Supply
Act, 1948 a reference is also necessary to the Ilndian
Electricity Act, 19 1 0 because it was under the latter Act
that the licence was issued by the State Governnment to the
Electricity Conpany-the licensee. Section 3 of that Act
enpowers the State Governnent to grant the licence. It may
i npose several obligations on the |icensee. Subsection (2)
sub-clause (f) shows that apart fromother terns inposed,
the provisions contained in the Schedule to the Act shall be
deened to be incorporated with and to formpart of every
licence granted, save in so far as they are expressly added
to, varied or excepted. Sections 4 and 4A give the State
CGovernment al one the power to revoke or amend the |icence.
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Certai n consequences follow where the |licence is revoked as
shown in Section 5 and Section 6 pernmits the purchase of the
Undertaking by the State Electricity Board. Under section 7
the Undertaking vests in the purchaser like the State
Electricity Board who from then on is deemed to be a
licensee. Only one nore provision need be noted in this Act
and that is section 52. It provides that where any natter
is by or wunder the Act directed to be determned by
arbitration the matter shall unless it is otherw se provided
in the licence of a licensee, be deternined by such person
or persons as the State CGovernment may nominate in that
behal f on the application of either party. But in all other
respects the arbitration shall subject to the provisions of
the Arbitration Act, 1940. Hence if a dispute under the
i cence arises between the State Governnent and the |icensee
and if such dispute is referable to arbitration under
section 52, it shall be 'so referred either at the instance
of the State Government-the licenser, or the Electricity
Conpany-the |icensee.

The Electricity (Supply) ~ Act, 1948 was passed as
conpl ementary ~to the Indian Electricity Act, 1910 and nmade
some special provisions with a viewto neet the needs of
increased electricity consunption. The Preanble to the Act
states that the ‘Act was passed to provide for the
rationalization of the production and suppl yi ng of
electricity and generally for taking neasures conducive to
el ectrical devel oprent. By sub-section 3 the Centra

CGovernment was enpowered to constitute a body called the
Central Electricity Authority and two of its functions were
(1) to devel op a sound, adequate and uniformmnational power
policy and particularly to guarantee the activities of the
pl anni ng agencies in relation to the control and utilisation
nati onal power resources; (2) to act as arbitrators in
matters arising between the State Governnent or the ' Board
and a licensee or other person _as provided in the Act. The
Central Electricity Authority is called the Authority in the
rest of the Act. Under-section/5 power is given to the
State Government to constitute by notification in the
Oficial Gazette a State Electricity Boar d. Its
constitution and jurisdiction are given. in Chapter Il of
the Act, section 12 of which says that the Board shall be “a
body corporate having perpetual succession-and comopn sea

with power to acquire and hold property and to sue and be
sued. Chapter |V provides for the powers and duti es of the

497

State Electricity Board and we may only refer, to section 26
therein which says that subject to the provisions of the Act

the Board shall in respect of the whole State have al

powers and obligations of a |icensee under the -Indian
Electricity Act, 1910 and the Supply Act of 1948 is deened
to be the Ilicence of the Board for the purposes- of the

Indian Electricity Act, 1910.

The principal question before us is whether the claim nade
by the Electricity Conpany that its dispute with the Board
was legally referable to the Authority is sustainable in

I aw. For such a claim there nmust be either an agreenent
between the parties to refer any particular dispute to its
arbitration or there nust be a statutory Provision. It is

not the case that there is any agreement between the Board
and the Electricity Conpany to refer any dispute to the
arbitration of the Authority. But it 1is contended that
there are statutory provisions naking such a reference
conpetent and, therefore, we shall have to deal wth sone
ot her provisions of the Act. To begin with, we shall refer
to the two Schedul es of the Act which are known as the Sixth
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Schedul e and the Seventh Schedule. The Seventh Schedule is
i ncorporated by reference in the Sixth Schedule with which
we are principally concerned. The Sixth Schedule consists
of XVII paras the |ast one dealing with definitions of words
used in the Schedule. The whole Schedule deals wth
financial principles in, accordance with which the business
of the licensee is to be carried on. The principle is
accepted that a licensee is entitled to '"clear profit’ but
it is also provided that this clear profit shall not exceed
the amount of 'reasonable return’ In other words, these
financial provisions are laid down with a view to ensure
that the consuner of electricity is not exploited by the
i censee. Therefore the State Government and the Board have
been required by the Act to be vigilant and if they find
that by any illegal manipul ation in the financial structure
the licensee is over-charging the consumer, they have to
step in on the ground that the provisions of the Sixth
Schedule are not conplied with. To that end these two
Schedul es ‘are made by the Act part of the licence issued by
the State CGovernment to the |licensee wunder the Indian
Electricity Act, 1910. Section 57 provides, so far as we
are concerned, that the provisions of the Sixth Schedul e and
the Seventh Schedul e shall be deened to be incorporated in

the licence of every licensee..................
and. . ... the |licensee shal

conply with the /provisions of t he sai d Schedul es
accordi ngly. The provisions of these Schedules, after
i ncorporation in ‘the |licence, are to prevail over any
provisions of the Indian Electricity Act, 1910, the licence
granted to the |Ilicensee therein and of _any other |aw,

agreenment or instrunment applicable to the Iicensee in so far
as they are inconsistent with the provisions of section 57-A
and the said Schedules. In other words, the provisions of
the Schedul es nust prevail wherever they are inconsistent
with the other terns of the licence granted by the 'State
CGover nient to the licensee to the ext ent of the
i nconsi st ency.

Section 57-A gives a direct hand to the Board to “interfere
by the appointnment of a Rating Committee if it is satisfied
that the Iicensee

498

has failed to comply with any of the provisions of the Sixth
Schedule i.e., in other words, over-charged the consuner by
conmitting a breach of any of the financial principles
mentioned in the Schedule. it will be the function of the
Rat i ng Conmittee under-section 57-A to examne t he
licensee’s charges for the supply of electricity and to make
recomendations in that behalf to the State Government.. The
section has three provisos. The first proviso requires that
when it is proposed to constitute a Rating Conmittee on the
ground that the Ilicensee had failed to conply ‘with any
provi sions of the Sixth Schedule the Conmittee shall not be
constituted unless the |licensee had been given a notice in
witing of 30 clear days, to show cause against the action

pr oposed. In the present case the show cause notice was
given and nothing turns on it. The third proviso also is
not applicable. It is the second proviso which is inportant

and the Electricity Conpany case is nainly based on this

provi so. The proviso reads as follows: -
"Provi ded further that no such Rat i ng
Conmittee shall be constituted if the alleged
failure of the licensee to conply with any
provisions of the Sixth Schedule raises any
di spute or difference as to the interpretation
of the said provisions or any matter arising
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therefrom and such difference or dispute has
been referred by the licensee to t he

arbitration of the authority under paragraph
XVI of that Schedule before the notice
referred to in the precedi ng provi so was given
or is soreferred within the period of the
said notice."
it was and is the contention of the Electricity Conpany that
there was a dispute between the Board and itself under
paragraph XVl referable to the Authority, and since the same
was referred within time provided in the proviso the Board
had no power to constitute the Rating Conmttee and if any
such Rating Conmmttee was constituted it had no jurisdiction
to function.
Section 57, as we have already seen, incorporates the Sixth
Schedule in the licence issued by the State Governnent to
the licensee as far back as 1944. The grantor was the State
Governnment, and ~the -grantee viz. the Ilicensee was the
el ectricity conpany. The provisions of the Sixth Schedule
became part of this licence and had effect notw thstanding

any other-inconsistent provisions or terns of that |icence.
Nevert hel ess, the engagenment between the State Governnent
and the licensee continued to bind them to each other

There is no specific provision in the whole Act to the
effect that the Board shall be substituted in the place of
the State Governnent as the grantor of the ||icence. The
functions of the State CGovernment and the Board are well-
defined wunder both the Acts and the Board, as such, is not
substituted in the place of the State GCovernment. The
parties to the licence, therefore, in spite of the
incorporation of the provisions of the Sixth  Schedule
continue to be the State Governnent and the Electricity
Conpany. Therefore, if any of the provisions of that
licence including an incorporated provision of the  Sixth
Schedul e provides for arbitration, “the dispute, unless
ot herw se expressly indicated, nust be
499
between the parties to the licence nanely the State
Government, on the one hand, and the El ectricity Conpany, on
the other. Para XVl of the Sixth Schedul e provides for the
arbitration clause. It is as foll ows:
" Any di spute or difference as to the
interpretation or any nmatter arising out of
the provisions of this Schedule shall  be
referred to the arbitration of the Authority;
Provided that where a Rating Conmittee has
been constituted under Section 57-A no such
di spute or difference shall be referred to the
arbitration of the Authority during the period
between the date of the constitution of such
Commttee and the date of the Order- of the
State Governnent nade on the reconmendations
of the Committee."
Since Para XVI i.e. the arbitration clause is incorporated
in the licence to which the State Government, on the one
hand, and the Electricity Conpany, on the other are parties
the plain construction of the arbitration clause would be
that the alleged dispute or difference should be between the
two and that dispute or difference alone is referable to the
Aut hority. That view was taken by this Court in The
Amal gamated Electricity Co. Ltd. v. N. S. Bathena (1). In
that case this particular clause was sought to be pressed
into service by the Electricity Conpany in a regular suit
filed by a consuner against the Electricity Conpany for
over-charging. The Electricity Conmpany prayed for the stay
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of the suit on the ground that the consuners renedy was only
to go to the arbitration of the Authority under Para  XVI
This Court rejected the contention in the foll owi ng words at
page 216.

Therefore all that we get is that the 1licence
which is granted by the Governnent to a
supplier of electricity, like the appellant,

is to contain a clause that certain disputes
woul d be referred to arbitration. The |licence
is an engagenment between the Government and
the licensee, binding the parties to it to its
provi si ons. It is unnecessary to deci de
whet her this engagenent s contractual or
statutory, for, in either case,it is between
the two of themonly. An arbitration clause
in an - instrunment like this can only be in
respect of di sputes between the parties to it.
Such an arbitration cl ause does not
contenplate a dispute between a party to the
i nstrunment and one who is not such a party."
It is, therefore, obvious that since the Board is not a
party to the licence, unless there are other provisions in
that respect, the arbitration clause in the |icence cannot
be exploited by the Electricity Conpany for referring its
di sputes with the Board to the arbitration of the Authority.
W have, then to see if there are any statutory provisions
whi ch nake di sputes between them referable to t he
arbitration of the Authority. Section 76 of the Act read as
follows in 1964 when the present dispute arose
(1) [21959] Supp. 2 S.C.R 213
500
"76(1) Al questions arising between the State
Government or the Board and a |icensee or
other person shall ~be _deternined by ar -
bitration;
(2) VWere any question or matter is, by this
Act, required to be referred to arbitration,
it shall be referred
(a) in cases where the Act so provides, to
the Authority, and on such ‘'reference the
Aut hority shall be deenmed to have -been duly
appoi nted as Arbitrators, and the award of the
Aut hority shall be final and conclusive; or
(b) in other cases, to tw arbitrators, one
to be appointed by each party to the dispute.
(3) Subj ect to the provisions of this
section, the provisions of the Arbitration
Act, 1940 shall apply to arbitrations under
this Act."
Sub-section (1) was deleted by Act 30 of 1966. When the
di spute arose a dispute between the Board and the  |icensee
was undoubtedly referable to arbitration. But all disputes
were 'not referable to the Authority only those referred to
in sub-clause (a) of sub-section (2) i.e. to say only ‘those
cases for which the Act provides. There are sone cases
where the Act provides for the Arbitration by the Authority
between the Board and the licensee, See : for exanple
sections 44(3), 45(3) and 55(2)., No simlar provision has
been brought to our notice which nmakes a reference to the
Authority conpulsory in a dispute between themrelating to
the non-conpliance of the provisions of the Sixth Schedul e.
It was however, contended for the Electricity Conpany-a con-
tention which found favour with the Hi gh Court-that by
virtue of section 60(1) of the Act the Board stepped into
the shoes of the State Governnent. That sub-section reads:
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"60(1) Al debts and obligations incurred, all <contracts
entered into and all matters and things engaged to be done
by, with or for the State Governnment for any of the purposes
of this Act before the first constitution of the Board shal
be deemed to have been incurred, entered into or engaged to
be done by, with or for the Board; and all suits or other
| egal proceedings instituted or which mght but for the
i ssue of the notification under sub-section (4) of section 1
have been instituted by or against the State Government nay
be continued or instituted by or against the Board." A nmere
readi ng of the section would show that the provision is made
in respect of the engagenents of the State Governnent prior
to the constitution of the Board. It will be seen from
section 1 (3) that section 1 and sone other sections
including sections 57 and 57-A and the provisions of the
Si xth and the Sevent h Schedules cane into force at once i.e.
in 1948 only. By section 5 the State Covernnents were given
power to constitute the Boards. Sone States exercised that
power early, sone others did not.  Were the Boards were not
constituted the State Governnment had to departnentally
i mpl enent - _the rel evant provisions of the Act and in their
i mpl ementation the State CGovernnent had to incur debts and
obligations enter into contracts, and other engagements for
the purposes of the Act. ~ But as soon as the
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Board was constituted all these liabilities were statutorily
transferred to the Board, and in cases where suits were
filed or |Ilegal proceedings taken by or against the State
Governnment they had to be continued or defended by the
Boar d. To say that paragraph XVl i.e. the arbitration
agreenment between the State Governnent and the licensee was
an obligation incurred by the State Government within the
neani ng of section 60(1) would be to  unnecessarily ' strain
the | anguage. Under the arbitration clauses both the  State
Governnment and the |icensee were equally entitled to refer
their dispute or difference to the arbitration of the
Authority and, simlarly, equally obliged thereunder to
submit to its arbitration. Such a clause cannot be
descri bed as an obligation incurred by the State  Gover nnent
in favour of the licensee for any of the purposes of the
Act . In our opinion, section 60 cannot be invoked wth a
view to substitute the Board in the place of the State
Government for the purposes of arbitration under para Xvi.
Now to turn to the second proviso of section 57A which  we
have already quoted. According to that proviso, the bar
against the constitution of the Rating Comrittee operates
under 3 conditions. (1) There should be an alleged failure
of the licensee to conply with any provisions of the Sixth
Schedule; (2) This alleged failure raises a dispute or
difference as to the interpretation of the said provisions
or any natter arising therefrom (3) and such difference or
di spute has been referred by the licensee to the arbitration
of the Authority under paragraph XVl of that Schedul e before
a certain date

In the present case there is no doubt that there is  an
allegation by the Board that the licensee had failed to
conply with the provisions of the Sixth Schedule. As
regards the second condition there is considerable dispute
as to what exactly it neans. it is contended by the |earned
Additional Solicitor General on behalf of the Board that the
di spute or difference should be one as to the interpretation
of the provisions or any matter arising therefromi.e. the
interpretation. On the other hand, it is contended by M.
Chagla on behalf of the Electricity Conmpany that the
expression "any matter arising therefrom is not limted to
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interpretation only, and in this connection he has referred
to para XVI itself. The wording of para XVI is rather
conplicated. But it seenms it nay be possible to rewite it
in this form "Any dispute or difference as to the
interpretation of the provisions of this Schedule or any
matter arising, out of the provisions of this Schedule." M.
Chagla contends that para XVI contains cognate wor ds
throwing light on the words in the second proviso and since
para XVI clearly shows that the dispute or difference is not
nmerely confined to the interpretation of the provisions but
also extends to any factual matter arising out of the
provisions a simlar construction should be placed on the
second condition in the second proviso. The | ear ned
Additional Solicitor GCeneral has pointed out that an al
India body like the Authority, whose task it is to develop a
sound, adequate and national power policy, may be only
properly invested with the power of interpreting t he
provisions of the Sixth Schedule because wuniformty of
i nterpretation throughout India would be very necessary. n
the ot her hand, disputes with regard to facts
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as to how nuch amount is to be included under this provision
or how nmuch anount is to be excluded under sone other
provision of the Sixth Schedule are matters of detail which
could not have been intended to be referred to the
Authority. According to himthe al nbost simlar expressions
used in the second proviso and para XVI must be so in-
terpreted that the Authority’'s jurisdiction as arbitrator
was confined to theinterpretation of the provisions and
matters subsidiary thereto. ~Undoubtedly we see force in
this subm ssion but we do not find it necessary to express
any final opinion on the point. W shall only say this that
there is ground for argunent as to whether the one thing or
the other was intended. It is for the Parliament to  clear
the doubt and uncertainty. For our present purpose we shal
proceed on the assunption that in the present case the
alleged failure raises a dispute or difference as’' to the
interpretation of the said provisions or any matter arising
therefrom Coming to the third condition we find that the
reference nust be by the licensee to the arbitration of the
Aut hority wunder paragraph XVl of the Sixth Schedul e. No
doubt the dispute had been referred by the licensee to the
arbitration of the Authority within the tinme allowed by the
Statute. But was it a reference under paragraph XVI of the

Schedule ? The answer nmust be in the negative. The
reference to arbitration to the Authority ‘under paragraph
XVl of the Schedule could be made by the licensee only
against the grantor of the licence nanely (the State
Governnment and not the Board. |If the licensee could / nmake
such reference under any other provisions of the Act, it is
another nmatter. The present reference, to the “Authority

against the Board however could not be described as a
ref erence under paragraph XVI of the Schedule. That proviso
puts an enbargo on the constitution of the Rating Commttee
if at that time thereis already a reference to the
Authority of a dispute between the State Governnent and the
licensee for the interpretation of any of the provisions of
the Sixth Schedule. The object is clear. There would be no
poi nt in constituting a Rating Conmittee i f t he
interpretation of the provisions is referred to the
Authority in a reference conpetently nade as between the

State CGovernment and the licensee. Al the three conditions
of the second proviso were necessary to co-exist if the
Rating Conmittee was not to be constituted by the Board.
But since the third condition is absent it rmust be concl uded
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that there could be no bar to the appointnent of the Rating
Conmittee by the Board.

As a branch of the sane argunent it was pointed out that if
the Board had not been constituted and the power under
section 57A were left to be exercised by the State
CGovernment it woul d have been possible for the licensee to
go to the arbitration of the Authority on the question
whet her the State Governnent had good ground to be satisfied
that the licensee had not conplied with the provisions of
the Sixth Schedul e and thus held up the constitution of the
Rating Conmittee. It was, therefore, submitted that the
mere interposition of the Board which took over the
functions of the State Governnent should not nmmke any
difference. It is true that if arbitration for any sort of
non- conpl i ance of the provisions of the Sixth Schedule fel
within the second condition of the proviso, and, otherw se,
there was
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a conpetent arbitrati on between the |licensee and the state
Covernment ~the licensee could have possibly prevented the
consti tution of them Rating Conmittee by t he State
CGover nrrent . Unfortunately the interposition of the Board
makes all the difference because as already stated para XVi
of the Sixth Schedule contenplate a dispute between the
State Government /and the licensee and a reference to the
Authority only of such a dispute. It i's not the case that
the provisions. of the Sixth Schedule would not, in the
very.’ ' nature of things, generate any dispute between the
State Governnment and the licensee 'with regard to the
interpretation of the provisions or other matters. In that
event to read the Board in the place of the State Governnent
would be incorrect. It is not as if the Act has made no
provision at all for referring disputes between the Board
and the licensee to the arbitration of the authority. We
have already referred to them ~Then again sub-section (1)
of section 76 of the Act which had not been deleted till
1966 could have also given an opportunity to the present
licensee for an arbitration under subsection (2) of two
arbitrators i f not the Authority. | ndeed such an
arbitration would not have hel ped the licensee to  prevent
the appointment of the Rating Conmittee because that.
arbitration was, not by the Authority whichis requisite for
the second proviso. However that may be, the whole point of
the matter is whether the Board could be conmpelled to submt
to the arbitration, of the Authority. The nmere fact that in
simlar circunstances the State Governnent coul d, perhaps,
have been conpelled to submit to arbitration of t he
Authority is no adequate answer. if this is a llacuna in._the
legislation it is for the Parlianment to correct it. W my,
however, point out that-in enacting section 57A Parlianent
seened to attach some inportance to the appoi ntnent of the
Rat i ng. Conmittee and nmust have intended that the ‘enquiry
by the Commi ttee shoul d be expeditious. The Board takes the
decision to appoint the Committee only when it is satisfied
that the provisions of the Sixth Schedule are not conplied
with that is to say, the licensee 'Was overcharging the
consuner. The proviso to para XVI of the sixth Schedul e
al so enphasizes this. It says that even if there be any
di spute or difference between the State Government and the
licensee with regard to the interpretation of any provision
or any natter arising out of the provisions, no such dispute
or difference would be referred to the arbitration of the
Authority when a Rating Conmittee has been constituted and
is making the necessary enquiry. Having regard to the
urgency of the nmatter and the proviso to para XVl just
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referred to, it seens nore likely that Parlianment did not
want to prevent the constitution of the Rating Conmittee
except when there was an inmportant dispute involving the
interpretation of the provisions of the: Schedul e and such a
di spute was already before the Authority. The matter is not
free fromdifficulty. It is perfectly arguable that if’ the
State Government while inplenenting the Act is liable to
submit to the arbitration of the Authority, there was no
good reason why the Board taking over the functions of the
State Governnment should not be so liable in simlar
ci rcumst ances. Then again it is not clear on a conparison
of the wording of the second proviso of section 57A and the
wordi ng of para XVI of the Sixth Schedul e whet her Parliament
wanted for the purposes of both provisions that t he
Aut hority shoul d
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be approached not nerely for.the interpretation of the
provi sions of the Sixth Schedul e but also sundry matters of
detail | arising out of the provisions. It is for the
| egi slature to renpve doubts and uncertainties. But as
things now stand and in the |ight of the decision of this
Court in The Amalgamated Electricity Co. Ltd. v. N S
Bat hana already referred to we nust say that in the absence
of any express provi'sion-substituting the Board in the place
of the State Governnment for the purposes of arbitration in a
di spute or difference between the Board and the |icensee, we
cannot construe the second proviso  as contenplating an
arbitration before an Authority in a dispute to which only
the licensee and the Board are parties.

Nor is there any substance in the contention that para XVi
of the Sixth Schedule is - a statutory provision for
arbitration to which section 46 of the Arbitration Act, 1940
woul d apply. The point was specifically urged in the above
case and has been rejected.

In our opinion the second proviso to section 57A does not
contenmplate holding up of the constitution of the Rating
Conmittee nerely on the ground that there is a dispute or
di f ference between the Board and the |licensee as to whether
the provisions of the Sixth Schedul e had been conmplied with
or not and such a dispute was referred to the Authority.
Nor are we referred to any provision in the Act which nakes
such a di spute between the Board and the Iicensee referable
to the Authority.

We have, therefore, to conclude that the finding of the H gh
Court on which relief was given to respondent no. 1 _cannot
be sustained in law. It appears that some other issues had
been also raised before the High Court but they  were not
dealt wth in view of the finding recorded. The parties,
therefore, are agreed that the case will have to go back to
the H gh Court for disposal in accordance with |aw /after
considering the other issues raised in the Special @ Cvi
Application. ,Accordingly the case is remanded to the High
Court for disposal. The costs shall be costs in the cause.
V.P.S. Appeal all owed and Case renmanded
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