http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 1 of 2

CASE NO.:
Appeal (civil) 3398 of 2000

PETI TI ONER
Vi shwanat ha Achar

RESPONDENT:
Kanakasabapat hy

DATE OF JUDGVENT: 26/07/2005

BENCH
ARI JI T PASAYAT & H K. SEMA

JUDGVENT:
JUDGMENT

ARI JI T PASAYAT, J.

Thi s appeal is directed against the judgnent rendered by a

| earned Single Judge of the Madras Hi gh Court dism ssing the second
appeal filed by the appellant on the ground that there was no chall enge
to the finding recorded by the First Appellate Court regardi ng adverse
possessi on.

A brief reference to the factual aspects would suffice.

A suit was filed by the respondents for declaration of title, and

the suit was nunmbered as O S. No.59/88. Witten statement was filed by
the appel l ant who was the defendant. The trial Court franed the
foll owi ng issues:

a. Whet her the disputed property belongs to the
plaintiff?

b. Whet her the suit is maintainable?

C. What renedy/relief the plaintiff is entitled
to?

The trial Court dismssed the suit. The plaintiff (respondent

herein) preferred an appeal and by judgnent and order dated 11.9.1991
| earned Additional District Judge, Rammad, Madurai allowed the appeal
One of the major conclusions of the First Appellate Court was that the
plaintiff had perfected title by adverse possession. The appell ant
filed the second appeal taking the stand that no such issue was framed
by the trial Court and, therefore, the defendant had no opportunity to
adduce evidence on this question. The H gh Court as noted above,

di smi ssed the second appeal summarily on the ground that the First
Appel |l ate Court’s observations regardi ng adverse possessi on were not
guesti oned and no ground was taken in the second appeal

There is no appearance on behalf of the respondent in spite of
the noti ce.

Learned counsel subnmitted that the Hi gh Court has clearly
fallen in error by observing that there was no challenge to the finding
regardi ng adverse possession. He has referred to the nenorandum of
appeal in this regard.

We find that the Hi gh Court has clearly erred in holding that
there was no chall enge by the appellant in the second appeal to the
concl usi ons regardi ng adverse possession. As a matter of fact, a
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question of law in this regard was fornul ated, as required under
Section 100(4) of the Code of Cvil Procedure, 1908 (in short 'CPC).

It appears fromthe menmorandum of appeal that in the ground no.8
it was specifically stated as foll ows:

"the Appellate Court bel ow had erred in passing

i ssues other than those framed by the Trial Court

t hereby depriving appellant to tender evidence and
docunents on the new i ssues apart fromthe illegality
and infirmty attached herewith."

A question was also formulated i.e. whether the | ower Appellate

Court is justified in dealing with issues other than those franed by
the Trial Court and deciding the same in favour of the plaintiff
depriving the defendant the opportunity to counter to plaintiff’s
evidence. It has been clearly stated that there was no issue franed
regarding the adverse possession.. The | ower Appellate Court was not
justified in deciding issues which were not franed. The H gh Court
seens to ‘have taken a view that there was no direct reference to the

i ssue of adverse possession. But-that is really of no consequence when
the specific stand of the appellant was that there was no issue framed
relating to adverse possession and, therefore, the First Appellate
Court should not have recorded any finding on that regard. The Tria
Court had not specifically franed any issue relating to adverse
possessi on. Under Section 107 of the CPC, the Appellate Court has
power to frame issue other than those framed by the trial Court. But
here again the requirenment is to refer themfor trial

Consequential ly, the defendant would have got opportunity to adduce
evi dence in that regard:

Above being the position, the conclusions of the High Court do

not appear to be correct, the judgnent cannot be naintained and is
accordingly set aside. The matter is renmitted to the Hi gh Court for
fresh consideration. It is made clear that we have not expressed any
opi nion on the nerits of the case.

The appeal is disposed of accordingly w thout any order as to
costs.




