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ACT:

Detenti on Order-Revi ew Conti nuation of detention beyond six
nont hs- - Or der, i f must be recorded  in witing and

communi cated to the detenu-Defence of India Rules, 1962, RR
30 (1)(b), 30A(8).

HEADNOTE
The Administrator of the Union Territory of Tripura passed
orders detaining 68 persons, including the —appellants  and
the petitioners, under R 30(1)(b) of the Defence of ~ India
Rul es, 1962. Wiile gradually releasing 45 of ~them he
purported to detain the appellants and the petitioners under
R 30A(8) of the said Rules. The appellants noved the
Judi ci al Commi ssioner under Art. 226 of the Constitution and
their case was that the decision to continue them in
det ention was not recorded in witing nor was it
comunicated to themand was, therefore, invalid in |aw
The Judicial Conmi ssioner disnmissed the said applications.
The petitioners noved this Court under Art. 32 'of the
Constitution and their case was al so the same. The' ‘first
review held on February 15, 1963, in respect of all the 68
det enus was recorded as foll ows, -
"On review of the detention order in respect
of all the detenus CC. decided to cance
orders in respect of detenus at S. Nos. 1, 3,
4, 5, 6, 7, 8, 9, 12 and 13."
It was urged on behalf of the respondent that the order by
inmplication continued the detention of the appellants and
t he petitioners and such detention was confirnmed by
subsequent orders.
Hel d: (i) The order did not conply with the provisions
of R 30A(8) of the Defence of India Rules and the detenus
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before this Court nust be set at liberty.

Deci sion to continue a detenu in detention rmust not only be
recorded in witing but such witing nust clearly and
unanbi guously i ndicate that decision

Subsequent reviews wunder the Rule could not validate the
illegal continuance of the detention after the expiry of six
nonths fromthe date of the original order of detention

Deci sion recorded under R 30A(8) is in the nature of an
i ndependent decision and further detention can be justified
only if the decision is recorded as required by it.

296

Even assuming that an order passed under R 30A(8) could in
a proper case inply the decision to continue the detention
of sonme of the detenus, the present case could not be said
to be one such.

(ii) Assunming, though not deciding, that a decision recorded
under

R 30A(8) of “the ‘Rules was not in law required to be
conmuni cated to the detenue, it was just and proper that the
deci si on 'shoul d i'n every case be communi cated to the detenu

JUDGVENT:
CRI M NAL APPELLATE/JURI'SDI CTI ON: Crim nal Appeal Nos. 87-91
of 1964.
Appeal by special |eave fromthe judgnment and order dated
January 18, 1964, of the Judicial Comnissioner’s Court for
Tripura in Crimnal Msc. (Habeas Corpus) Petitions Nos. 15,
20, 25, 26 and 28 of 1963, and Habeas Corpus Petitions Nos.
24 and 27 of 1963.

AND
Wit Petitions Nos. 43, 42, 40, 41, 65 and 80 of 1964.
Petition Under Art. 32 of the Constitution of India for the
enf orcenent of the fundanental rights.
R K. Garg, S. C  Agarwala, Do P. Singh and M K
Ramarmurthi, for the appellants and petitioners in all
H. N. Sanyal, Solicitor-CGeneral, DD R Prem and R H
Dhebar, for the respondents (Except Respondent No. 2 in WP.
43 of 1964).
D. Gobur dhun, for respondent No. 2 (in WP. 43 of 1 964).
July 23, 1964, The Judgment of the Court was delivered by
GAJENDRAGADKAR C. J.-These Criminal Appeals and Wit
Petitions have been placed for hearing together ina group
because they rai se common questions of |aw
As is well-known, after the Chinese attacked the ~northern
border of India on the 8th Septenber, 1962, the  President
i ssued a Proclamation under Art. 352 of the Constitution on
the 26th Cctober, 1962. This proclamation declared that a
grave energency existed which posed a threat to the security
of India. On the same day, an Odi-
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nance was pronul gated by the President. This Ordinance was
subsequently nodi fied by O dinance No. 6 of 1962 on the 3rd
of Novenber, 1962. The President also issued an Order
tinder Art. 359(1) suspending the rights of citizens to nove
any court for the enforcenent of the rights conferred by
Articles 21 and 22 during the pendency of the energency
procl amati on. On the 26th Cctober, 1962, the Rules franed
by the Central CGovernnent under the Defence of India Act
(hereinafter called "the Rules’) were published. Rule 30 of
the Rules as originally framed was subsequently nodified on
the 6th Decenber, 1962 and Rul e 30-A was added. Later, an
Act was passed on the 12th Decenber, 1962, and s. 48(1) of
this Act provided for the repeal of the earlier O dinances.
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Even so, s. 48(2) provided for the continuance of the Rules
framed under the Ordinances, so that the relevant Rules
framed under the O dinances have to be taken as Rules franed
under the latter Act.

It appears that M. Mikerjee who was the Adm nistrator of
the Union Territory of Tripura -at the relevant tine,

consi der ed the material placed before him as such
Admi ni strator and was satisfied that a group of Comunists
had been agitating anongst the tribals residing in the area
and inciting them agai nst the Government, and he canme to the
conclusion that their activities were likely to endanger the
security of the State. Acting on this view, he directed
that 68 persons shoul d be detained under Rule 30(1)(b) and
passed appropriate orders in that behalf. Later, lie was
satisfied that 45 out of these 68 persons need not be
detai ned any |onger; and so, he ordered their release from
time to tine. That |eft 23 persons under detention and it
is with the cases of these 23 persons that we are concerned
in the present group if crimnal appeals and wit petitions.

12 out of these 23 persons noved the Judicial Conm ssioner
of Tripura under Art. 226 of the Constitution and prayed
that the orders of detention under which they continued to
be detained at the tinme of their petitions were illegal and
should be set aside and they should be ordered to be
rel eased forthwith, These applications were heard
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together by the ' learned Judicial ~Conmm sioner and were
ultimtely di smi ssed. Agai nst his decision, Crimna

Appeal s Nos. 87-91 of 1964, and 106 and 107 of 1964 have
been filed by the detenues, with special |eave granted to
themby this Court on petitions nade by themin that behalf.

It appears that the detenues Mohan Chaudhury and Jagabrata
Sen Gupta who have joined in Cr. As.~ Nos. 87-91/1964, have
also preferred separate crimnal” appeals Nos. 106 and
107/ 1964 individually. That is howthis group of appeals is
concerned with the cases of 12 detenues who had noved the
Judi ci al Conm ssioner under Art. 226; and their grievance is
that the view taken by the Judicial Comm ssioner in regard
to the points of lawraised by thembefore him is not
correct.

The Wit Petitions deal with cases of 11 remining detenues
and they joined the detenues who have preferred appeals
bef ore us by special leave in contending t hat t he
conti nuance of their detention is invalid and that a sinilar
plea raised by the appellants before the Judicial Comms-
sioner should have been upheld by him That is -how the
crimnal appeals and the wit petitions between them raise
common questions of | aw

M. Garg who appeared for the appellants and the
petitioners, as well as the learned Solicitor-General who
appeared for the respondent, the Chief Conmi ssioner of
Tripura, agreed that it would not be necessary to consider
the facts in each individual case for the purpose of ' decid-
ing the conmmn questions of |aw raised by them It would be
enough if we refer to the facts in one case, because facts
in other cases are exactly sinmlar and there would be no
poi nt of distinction on facts as such. W would, therefore,

refer to the facts relevant to the case of the detenu Biren
Dutta.

Biren Dutta was detained on the 25th Decenber, 1962, and an
order issued in that behalf was duly served on him On the
26th Decenber, 1962, he was transferred to the Hazaribagh
Jail . The respondent’s case is that on the 15th February,

1963, the case of Biren Dutta was reviewed under R 30A(8)
and it was decided to continue his deten-
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tion. Subsequently, his case was reviewed on the 3rd July,
1963, 5th Septenber, 1963, and 11th March, 1964, and on each
occasion, it was decided to continue his detention
On the other hand, Biren Dutta’s contention before the
Judi cial Comm ssioner was that an order of review had not
been passed as required by R 30A(8) and had not been
conmunicated to him It was urged on his behalf that Rule
30A(8) requires that the decision to continue the detention
of a detenu nust be reduced to witing and nust be
conmuni cated to the detenu, and the argument was that since
these two conditions prescribed by the rel evant Rul e had not
been conplied wth, the continuance of the detenu’ s
detention was invalid in |aw
The Judi ci al Conmi ssi oner has negatived the contentions thus
raised by the detenu. He has found that the decision to
continue the detenu' s detention reached by the respondent
under R 30A(8) had in fact been reduced to witing, and in
support of thi's contention, he has referred to the fact that
the original file containing a record of the decision had
been produced on behalf of the 'respondent before the
Judi cial Conmi ssioner, but since the respondent’s |earned
Advocat e was apparently not prepared to allow the | awer of
the detenu inspection of the said record, the court did not
consi der the evidence supplied by it. The argunent urged by
the detenu that the said record nmay have been subsequently
manuf actured was rej ected by the Judicial Conmi ssioner. The
Judi ci al Conmi ssioner also considered the fact that the
affidavit nmade on behal f of the respondent showed that when
the cases of the detenues were considered by himfrom tine
to time, he actually ordered the rel ease of sone of them
This fact, according to the Judicial Comm ssioner,. showed
that the respondent had applied his mnd to the cases of al
t he detenues and since he rel eased sone of them it followed
that in regard to the rest hewas satisfied that 'their
detention should be continued. The Judicial Conmm ssioner
was apparently inclined to take the view that the /'relevant
Rule did not seemclearly to require that the  decision
reached by the appropriate authority under R 30A(8) ~should
be reduced to witing, but he thought it unnecessary to make
a definite finding
300
on this issue, because he was satisfied that in the case of
Biren Dutta, the decision in question had been reduced to
witing. The argunent that R 30A(8) requires that the said
deci sion should be comruni cated to the detenu was rejected
by the Ilearned Judicial Comm ssioner. It is  on these
findings that he rejected the petition filed by Biren Dutta
and 11 other detenues and held that the continuance of their
detention was justified in | aw.
When these natters were argued before this Court on-the 6th
May, 1964, an interimorder was passed directing that the
Chi ef Secretary to the Tripura Administration shoul d
forthwith transmit to this Court the original files in
respect of the detenues concerned and that the Mnister, or
the Secretary or the Adm ni strator who reviewed the cases of
the detenues and had arrived at a decision that their
detention should be continued, should file an affidavit in
this Court on or before the 8th June, 1964, and that the

affidavit should state all material facts and shoul d
i ndi cate whet her the decision arrived at was dul y
conmuni cated to the detenues or not. Accordingly, the

original files have been produced before us and additiona
affidavits have been filed. The learned Solicitor-Genera
fairly conceded that he would allow M. Garg for the
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appel l ants an opportunity to inspect the files inasmuch as
he was not going to raise any question of privilege in
respect of thenme. It is in the light of the minutes nade on
these files that the principal points raised before us now
fall to be considered.

M. Garg contends that the schene of the Rules clearly shows
that the original order of detention passed under R
30(1)(b), as well as the decision to continue the detention
of the detenues reached by the appropriate authority under
R 30A(8) must be recorded in witing and rmust conmply with
the provisions of Art. 166 of the Constitution. He also
urges that R 30A(8) further requires that the relevant
decision reached by the appropriate authority nust be
conmuni cated to the detenu. . |In support of his argunent that
the relevant decision under R 30A(8) must conply with Art.
166 and nust be comunicated to the detenu, M. Garg has
relied on the ,decision of ~this Court in Dattatreya
Mor eshwar  Pangar kar

301
V. The ' State of Bonmbay(1l), and Bachhittar Singh v. State
of Punjab(1l). He has also invited our attention to the

observati ons made by Raghubar Dayal J. in S. Partap v. State
of Punjab(1l).

The |learned Solicitor-General has conceded that the order
directing the detention of a citizen under R 30(1) (b), as
wel | as the order incorporating the deci'sion to continue the
detention under R 30A(8) nust be in witing.. He, however,
chall enges the correctness of M. Garg’'s contention that
these orders nust conply with Art. 166, and he disputes his
case that the decision reached under R 30A (8) nust be

conmuni cated to the detenu. In support of his case he has
referred us to the decision of this Court in Mhammad Afza
Khan v. State of Jammu and Kashmir(4), as well as the

deci sion of the Bonmbay Hi gh Court in Pral had Krishna ' Kurne
v. The State of Bonbay(1l) and that of the Allahabad High
Court in Nandan Singh Bhist v. State of U P.(6).
We do not think it necessary to consider the question as to
whet her the orders passed under R 30(1) (b) and the record
of the decision reached under R 30A(8) should conply wth
Art. 166 of the Constitution or not. It also appears to us
to be unnecessary to decide in the present group - of cases
whet her the decision recorded under R 30A(8) should be
comunicated to the detenu. W are satisfied that the
decision to continue the detention of the detenues which, it
is urged on behalf of the respondent, was reached by him
under R 30A(8), has not been recorded in witing as
required by the said Rule; and there is no other evidence on
record to show that such a decision had then been reached
and reduced to witing. It will be recalled that in the
present proceedings, it is common ground between the parties
that there has to be an order in witing indicating the
decision of the appropriate authority reached by him| after
review ng the case of the detenu that the continuance of his
detention should be ordered. Rule 30A(8) provides that
every detention order nade by an

(1) [1952] S.C.R 612,(2) [1962] SUPP. 3 S.C R 713

(3) AI.R 1964 S.C. 72(4) A l.R 1957 S.C. 173

(5) I.L.R 1952 Bom 134(6) A.l.R 1964 Al. 327
302

of ficer enpowered by the Adm nistrator and confirned by him

under clause (b) of the sub-rule (6) and every detention
order made by the Adnministrator hinself shall be reviewed at
intervals of not nore than six nonths by the Adm nistrator
who shall decide upon such review whether the order should
be continued or cancelled. The question which we have to
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decide is whether it is shown by the mnutes made on the
file produced before us by the respondent that he did decide
that it was necessary to continue the detention of the
det enues before wus. The minutes made on the file are no
doubt a witten record of his decision, and so, the
requi rement that whatever is decided under R 30A(8) should
be reduced to witing is satisfied; but the question is do
these m nutes show that the cases of the detenues before us
were considered and a decision to continue their detention
was reached by the respondent on the rel evant occasion, and
that presents a very narrow problemfor our decision in
relation to the construction of the said m nutes.
The first occasion on which the respondent clains to have
revi ewed the cases of the detenues before us was on the 15th
February, 1963. On that date, he nade the follow ng order:-
"On review of the detention order in respect
of all detenus CC decided to cancel detention
orders in respect \of detenues at S. No. 1, 3,
4, 5,6, 7, 8, 9, 12 and 13."
It is urged by the | earned Solicitor-General that this order
shows that the appropriate authority considered the cases of
all the detenues and decided to cancel the detention of some
of them and that, he suggests, should be construed to nean
that he decided to continue the detention of detenues other
than those whose rel ease he ordered. There is no doubt that
this order nakes a reference to the review of all detenues
and, prima facie, it would be open tothe Solicitor Genera
to contend that this part of the order shows that the cases

of all the 68 detenues nust have been considered by the
appropriate authority. -In this connection. we would like to
enphasi se the fact that in exercising its power under
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R. 30A(8), the appropriate’ authority should record its
deci sion clearly and unanbi guously.” After all, the liberty

-of the citizen is in question and if the detention of the
detenue is intended to be continued as a result  of the
deci si on reached by the appropriate authority, it should say
so in clear and unanmbi guous terns. But assunming that an
,order passed by the appropriate authority under R 30A(8)
can in a proper case be construed to nean his inplied
decision to continue the detention of sone detenues, while
releasing some others, we find it difficult to hold that
such an inplied decision can be inferred from the present
or der. It is relevant to remenber that this order was
passed on the 15th February, 1963, and the six nonths’
period wthin which review had to be made under R~ 30A(8)
woul d have expired on the 25th June, 1963. It~ is quite
likely that even before the six nonths period expired, the
authority considered the matter and canme to the . concl usion
that any further detention of the detenues specified in the
order was not justified, and so, even before “the, six
nonths’ period expired, he directed that they should be
rel eased. That undoubtedly shows that the authority was
considering the question very carefully and as soon as  he
felt satisfied that further detention of the said detenues
woul d be unnecessary, he ordered their release forthwith;
but this very consideration suggests that he my have
considered the cases of only such detenues as should be
rel eased forthwith. Besides, there is nothing to show that
after the 15th February, 1963, and before the 25th June,
1963, he considered the matter in respect of the detenues
before wus and held that the continuance of their detention
was justified after the expiration of six nonths. It is
necessary to enphasise that the decision recorded under R
30A(8) is in the nature of an independent decision which
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aut horises the further detention of the detenu for a period
of six nonths. In other words, the initial order of
detention is valid for six nmonths and the detention of the
detenu thereafter can be justified only if a decision is
recorded under R 30A(8). That being the nature of the
decision which is required to be recorded under R 30A(8),
we are unable to hold that the nmenorandumin question can be
reasonably said to include a decision that the continuance
of the detention of the
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det enues before us was thought to be necessary by the appro-
priate authority after the expiry of the period of six
nmont hs.

It is true that in the additional affidavit filed by the
respondent it has been stated as a submission by himthat as
aresult of the said review (15/2/63) the detention of Biren
Dutta as well as others whose detention orders were not

cancel | ed, continued.” This undoubtedly is a matter of
argunent; / it ‘being the respondent’s contention that since
the order detaining some detenues was cancelled, logically

it follows that the detention of the others was ordered to
continue. But even assum ng that the respondent had stated
in his additional affidavit clearly and unanbi guously that
he had decided on the 15th February, 1963, that the
detention of the detenues before us should be continued, we
woul d not have attached nuch significance to such a state-
nment, because what we have to consider is the order passed
on the 15th February, 1963, and not what ‘the authority
maki ng the order thought it meant or intended it to nmean;
and so, it comes back to the question of the construction of
the order itself. W have carefully considered the argu-
nents urged before us by the Solicitor-CGeneral, but we are
unable to hold that this order can be said to satisfy the
requirenments of R 30A(8) at all.”. W are satisfied that
this order cannot be construed to contain a witten record
of the decision of the respondent that the detention of the
det enues before us should be continued after the expiry of
six nonths fromthe date of the original order of detention.
Then as to the next order passed on the 3rd July, 1963, the
position is still worse. |t appears that on-the 15th My,
1963, the Superintendent of Police, Tripura recommended t hat
some of the detenues should be rel eased, because he thought
there was no longer any justification for their continued
detenti on. Thi s matter was di scussed bet ween t he
Superintendent of Police and the Chief Secretary on the 6th
June, 1963, and eventually as a result of  the conference
held between the Chief Mnister and the Chief Comm ssioner
an order was passed on the 3rd July, 1963. This order shows
that the cases of the persons whose release had / been
recormended by the Superintendent of Police were considered.
These detenues were 25 in
305

nunber . During the course of the discussion between the
Chief Mnister and the Chief Conm ssioner, the Chi_ef
M ni ster appears to have suggested that instead of rel easing
all the aforesaid 25 detenues together it would be better if
they were released in batches, but ultimately, the order
passed by the Chief Mnister which was assented to by the
Chi ef Conmmi ssioner was that all of them may be rel eased at
the same tine on the 6th July, 1963. In other words,
reading the letter witten by the Superintendent of Police
to the Chief Conm ssioner on the 15th May, 1963, and the
record of the discussion that took place between the Chi ef
Secretary, the Chief Mnister and the Chi ef Conmi ssioner on
the 3rd July, 1963, it is clear that the only cases which
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the authorities considered were the cases of 25 detenues
whose rel ease had been recomended by the Superintendent of
Pol i ce. It is common ground that the detenues before us
were not included in the said list of 25 detenues, and so,
there is no scope for suggesting that at this tine the cases
of the detenues other than those who were released were
concer ned. That being so, we nmust hold that Iike the
earlier order passed on the 15th February, 1963, the order
passed on the 3rd July, 1963, is also of no assistance to
the respondent, because neither order can be reasonably
construed as containing a decision of the appropriate
authority reached under R 30A(8) to continue the detention
of the detenues before us. This conclusion necessarily
neans that the requirement of R 30A(8) has not been
conplied with and that inevitably nakes the continuance of
the detention of the detenues before invalid in |aw The
fact that those cases were reviewed subsequently on the 25th
Sept enmber, 1963 and 11th March. 1964, and the decision of
the authority was in fact communicated to them would not
validate " the illegal continuance of the detention of the
det enues after six nmonths had expired fromthe date of their
original detention.

We have already indicated that we do not propose to consider
in these proceedings the two other points of law urged by
M. Garg but before we part with these matters, we would
like to enphasise that even assuming that the decision
recorded by the appropriate authority under 51 S. C. 20.
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R 30A(8) is not, as a matter of law, required to be com
muni cated to the detenu, it is-desirable and it would be
fair and just that such a decision should in every case be
conmuni cated to the detenu. |If the appropriate ‘authority
considers the question about the continuance of the ' deten-
tion of a particular detenu and deci desthat such conti nu-
ance is justified, we see nojustification for failing to
conmuni cate the said decision to the detenu concerned. | f
the requirenent as to such comunication were held to be
necessary as a matter of |aw, non-conmmunication woul d render
the continuance of the detention invalid; but that is a
matter which we are not deciding in these cases. W are
only emphasising the fact that it would be fair that such a
deci si on shoul d be communi cated to the detenu:

In the result, the appeals and wit petitions are _allowed
and the detenues concerned ordered to be set at liberty  at
once.

Appeal s and Wit Petitions allowed.




