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ACT:

I ncome Tax- Tri bunal - Fi ndi ngs of fact-By use of inadni ssible,
irrelevant material an issue of |aw arises.

HEADNOTE:
The Tribunal based its decision that an ampbunt of Rs. 5 Lacs
in fixed deposit in ~the nane of B represented the

conceal ed i ncone of respondent firmon follow ng

ci rcumnst ances

(a) Explanation furnished by Bwith regard to the source of
Rs. 5,00,000 in proceedings relating to his per sona

assessment was found to be incorrect; (b) transfer of two
amounts of Rs. 5 lacs each from Calcutta to Bonbay and
thereafter to Jamagar and the issue of fixed deposit
recei pt by the bank in the name of the sons of partners of
the respondent firm and (c) the use of the two receipts as
collateral security for the overdraft facility @ of Rs.
10, 00,000 afforded to the respondent-firm~ The H gh Court
hel d that the above nmaterial was not safe 'for holding that
the sum of Rs. 5,00,000 bel ongedto the respondent firm and

that the Tribunal had taken into consideration the materia

whi ch was not relevant to the issue.

Di sm ssing the appeal

HELD : No case has been nade for interfering with the
j udgrment of the Hi gh Court.

(1) Findings on questions of fact  arrived at by the
Tri bunal can be reviewed only on the ground that there is no
evidence to support it or that it is perverse. Furt her

when a conclusion has been reached on an appreciation of a
nunber of facts, whether that is sound or not nust be deter-
m ned not by considering the weight to be attached to each
single fact in isolation but by assessing the ~cumulative
effect of all the facts "in their [1957] 31 1.T.R 28
referred to.

Sree Meenakshi MIls Ltd. v. Commissioner of |ncome Tax.
Madras, [1957] 31 I.T.R 28 referred to.

But, when a court of fact acts on material partly relevant
and partly irrelevant, it, is inpossible to say to  what
extent the mnd of the court was affected by the irrelevant

material wused by it in arriving at its finding. Such_ a
finding is vitiated because of the use of inadmssible
material and thereby an issue of law arises. Likewise, if

the court of fact bases its decision partly on conjectures,
surprises and suspicion and partly on evidence, in such a
situation an issue of |aw arises. [191F]

Dhirailal Gidharilal v. Conm ssioner of Incone Tax, Bonbay,
[1954] 26 |.T.R 736, Ddwarda (lnspector of Taxes) .
Bai rstow and Another, [1955] 28 |I.T.R 579 and Metha Parikh
JUDGVENT:

. T.R 181 referred to.
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In the present case the question for determ nation was not
whet her the amount of Rs. 5,00,000 belonged to B, but
whet her it belonged to the respondent firm The fact that B
has not been to give a satisfactory explanation regarding
the source of Rs. 5,00,000 would not be decisive even of the
matter as to whether B was or was not the owner of that
amount. Fromthe sinple fact that the explanation regarding
the source of noney

185

furni shed by A in whose nane the noney is lying in deposit,

has been found to be false, it wuld be a renote and far
fetched conclusion to hold that the noney beyongs to B

There would be in such a case no direct nexus between the
facts found and the concl usion drawn therefrom

The transfer of amunt of Rs. 5,00,000 from Calcutta to
Jammagar for fixed deposit in the name of Band the use soon
thereafter of the fixed deposit receipt as a security for
overdraft, facility to the respondent firmdid not justify
the inference that the anount belonged to the respondent.

The apprioach of the Tribunal in this respect is manifestly
erroneous - because it is a compn feature of conmercial and
other transactions that securities are offered by other
persons to guarantee the paynent of the amount which may be
found due from the principal debtor: The concept of
security and ownership are different and it would be a
whol Iy erroneous approach to hold that ‘a thing offered in
security by a third person to guarantee the paynent of debt
due fromthe principal debtor belongs not to the surety but
to the principal debtor. Further B offered security for the
overdraft facility to a firmof which his~ father was a
partner. In the circunstances, the fact that B received no
consideration for offering fixed deposit receipt as security
for the overdraft facility would not result in any inference
agai nst the respondent. [194C

(3) As it was the departnent which claimed that the anount
of fixed deposit receipt belongedto the respondent @ firm
even though the receipt had been/issued in the nane of B

the burden lay on the departnent to prove that the
respondent was the owner of the anount.

A sinple way of discharging the onus.  and resolving the
controversy was to trace the source and origin of the anount
and find out its ultimte destination. So far as the source
is concerned there was no material on the record to show
that the anount cane fromthe coffers of the respondent
firm As regards the destination of the amount ~ there was
nothing to show that it went to the coffers of the
respondent. Thus both as regards the source as well as the
destination of the ampunt, the material on the record  gave
no support to the claimof the departnent.

&

ClVIL APPELLATE JURI SDICTION : Civil Appeals Nos. 1133 and
1134 of 1969.

Appeal by special |eave fromthe judgnent and order date#
April 1, 1966 of the Calcutta High Court in Income-tax Refe-
rences Nos. 53 and 54 of 1961

F. S. Nariman, Additional Solicitor-CGeneral of India, B.
B. Ahuja S. P. Nayar and R N Sachthey, for the appellant.
B. Sen, N. R Khaitan, O P. Khaitan and B. P. Maheshwari,
for the respondent.

The Judgnent of the Court was delivered by

KHANNA , J. This judgnent woul d di spose of civil appeals No.
1133 and 1134 of 1969 whi ch have been filed by special |eave
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by the Conm ssioner of |Incone Tax against the judgnent of
the Calcutta High Court in two references under section 66
of the Indian Income Tax Act, 1922 (hereinafter referred to
as the Act) and the question which arises for determi nation
i s whet her

186

there was relevant material before the Inconme Tax Appellate
tribunal to hold that the sumof Rs. 5,00,000 in fixed
deposit in the nane of Biswanath Gupta (Bhuwal ka) was the
conceal ed incone of the, respondent firmfor the previous
year corresponding to the assessment year 1946-47. Appea
No. 1133 relates to the sumof Rs. 4,50,000 out of the above
sum of Rs. 5,00,000, while appeal No. 1134 relates to the
remai ni ng sum of Rs. 50,000 out of the sumof Rs. 5,00, 000.

The assessee firm who i's the respondent inthese t wo
appeals, is a registered firmconsisting of six partners. The
nanes. of the partners and their shares are given bel ow

Nandl al Bhuwal ka /3l -

G rdharilal Bhuwal ka {3/ -

Shyamal Bhuwal ka /2] -

Baj ranglal Bhuwal ka /2] -

Bawat mal Nopany /3 -

Rani eshwar | al Nopany -13/-
The respondent was carrying on business as dealers and
conmi ssion agents/ in  jute and other commbdities. In
addi tion to that /it did speculative busi ness. The

respondent al so acted as procuring agent for rice and paddy
in certain areas for the Government of Bengal and received
conmi ssi on on such procurements. The r espondent was
originally assessed on March 30, 1948 for the assessnent
year in question on the basis of an income of Rs. 4,71, 752.
On appeal, the incone assessed was reduced 'to Rs. 4,28, 448.
On  February 19, 1955 the Incone Tax O ficer issued notice
under section 34 of the Act stating that he had reason to
believe that the respondent’s income assessable to income
tax had been under-assessed. He accordingly called upon the
respondent to file return of incone for the assessnent vyear

in question. In response to that notice, the respondent
filed a return showing inconme in accordance wth the
original assessment as reduced in -appeal, nanmely, Rs.
4,28, 448. The I ncome Tax O ficer thereafter exam ned the
matter afresh and made reassessment. It was found by the

| ncone Tax O ficer that the respondent had obt ai ned
overdraft to the extent of Its. 10,00,000 fromthe,  Centra
Bank of India Ltd. (hereinafter referred to as the Centra
Bank), Calcutta wupon the security of two fixed deposit
recei pts of Rs. 5,00,000 each in the Central Bank, Jammagar
branch One of those fixed deposit receipts was dated Novem
ber 8, 1944 in the nanme of Raghunath Prasad Agarwal, who is
the sanme person as Raghunath Prasad Nopany and is  son of
Rawat nal Nopany, partner of the respondent firm The ' other
fixes deposit receipt was dated Novenmber 21, 1944 'in the
name

187

of Biswanath Gupta (B. N GQupta), who is the sane person as
Bi swanat h Bhuwal ka and is son of Bajranglal, partner of the
respondent firm There was a third fixed deposit receipt of
Rs. 5,00, 000 issued by Central Bank Jammagar branch in the
nane, of S. P. Agarwal, son of Raneshwarlal, partner of the
respondent firm but we are not nuch concerned wth that
receipt.

Al hough the present appeals relate to the fixed deposit of
Rs. 5,00,000 in the nane of Biswanath, we may al so set out
them facts concerning the fixed deposit receipt in the nane
of Raghunath Prasad in so far as they are essential for
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appreciating the point of controversy. On Novenber 2, 1944
an amount of Rs. 5,00,000 in cash was tendered to the
Burrabazar Calcutta branch of the Central Bank for being
transferred to Bonbay head office of the Bank. The Bonbay
head office of the Bank issued thereafter demand draft No.
36 for the ampbunt of’ Rs. 5,00,000 on- the Jammagar branch
of the Bank. On the basis of that demand draft, a fixed
deposit receipt was issued by the Jamagar branch of the
Central Bank on Novenber 8, 1944 in the nane of Raghunath
Prasad. Jammagar was at that time a ,part of the Indian

princely State of Nawanagar. Another anmpbunt of Rs. 5, 00,000
was tendered to Central Bank Burrabazar Cal cutta branch on
Novermber 15, 1944 for being transferred to,, Bonbay head

of fice. The head office of the, Bank issued demand draft
No. 41 in favour of Biswanath (B. N Qupta) on its Jammagar
branch. On the basis of that demand draft, the Jammagar

branch of the Bank issued a fixed deposit receipt in favour
of Biswanath for Rs.” 5,00,000 on November 21, 1944. On
Novenber 24, 1944 the respondent firm opened an overdraft
account with the Central Bank Cal cutta for being operated up
toalimt of Rs. 10,00,000. Letter of guarantee and letter
of continuity were signed inthat connection by Raghunath
Prasad and Biswanath on Decenber 2. 1944 at the Calcutta
branch of the Central Bank along with a pronote signed by
the respondent firm for keeping the two fixed deposit
receipts under lien of the Bank agai nst overdraft
facilities granted to the respondent for an, anmount of Rs.
10, 00, 000. At first it was taken tobe a clean overdraft
wi t hout any security, but on investigation the Incone Tax
authorities found that the overdraft facility had been
granted to the respondent on the basis of the collatera
security of the two fixed deposit receipts dated Novenber 8
1944 and Novenber 21, 1944 issued by Jammagar branch of the
Bank in favour of Raghunath Prasad and Bi swanat h
respectively. No consi deration, was received by Raghunath
Prasad and Biswanath for the accomvpdation that t hey
extended to the respondent for giving their fixed deposit
receipts in security for the overdraft facility.

188

Both Raghunath Prasad and Bi swanath —in their individua
assessnments for the assessment year 1947-48 clainmed that the
amount of Rs. 5,00, 000 deposited by each of themin Jammagar
branch bel onged to them

The I ncome Tax Oficer held in the order of assessnent dated
February 20, 1958 nade under section 34 read with section 23
of the Act that the anmpunt of Rs. 10, 00, 000, consisting of
the two itens of Rs. 5,00,000 each in fixed deposit in the
nanes of Raghunath Prasad and Bi swanath, was the conceal ed
profit of the respondent firm The anmpunt of Rs.. 10, 00, 000,
besi des several other anmounts wth which we are not
concerned. was added to the total inconme of the respondent.
On appeal the Appellate Assistant Conmi ssioner as per order
dated My 12, 1958 held that the respondent firm had  been
able to explain the source of Rs. 50,000 out of the fixed
,deposit of Rs. 5,00,000 in the name of Biswanath. The
Appel | ate Assistant Conmissioner, therefore, reduced the
addition in this respect by Rs. 50,000. The Appellate
Assi stant Conmm ssioner, however, nmintained the addition to
the total income of 'the respondent of Rs. 9,50,000, out of
the sum of Rs. 10,00,000 ,on account of the two fixed
deposit receipts. Two cross appeals were filed before the
Income Tax Appellate Tribunal against the order of the
Appel | ate Assistant Commi ssioner, one by the assessee and
the other by the departnent. |In the appeal filed by the
assessee the Tribunal, as per order dated August 11, 1959/
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Decenmber 15, 1959, agreed with the Appellate Assistant
Conmi ssioner that the fixed deposit receipt of Rs. 5,00,000
in the name ,of Raghunath Prasad and the sum of Rs. 4,50, 000
out of the fixed deposit of Rs. 5,00,000 in the nane of
Bi swanath in Jammagar branch of the Central Bank represented
the conceal ed pro-fits of the assessee firm |In the appea
filed by the departnment, which related to the deletion of
the sum of Rs. 50,000, the Tribunal held, as per order dated
July 29, 1960, that the sumof RS. 50,000 also out of the
amount of Rs. 5,00,000 in fixed deposit in the nane of
Bi swanat h, repr esent ed the concealed income of t he
respondent firm Certain questions were thereafter referred
under section 66(1) of the Act by the Tribunal to the High
Court. The Tribunal, however, declined to refer sone other
guestions. Applications were thereafter filed under section
66(2) of the Act inthe High Court for directions to the
Tribunal to refer certain additional questions to the High
Court. As per order dated January 16, 1962 the High Court
directed the Tribunal to draw a statenent of case and refer
the following question (hereinafter for sake of convenience
nmentioned-as ,question No. 1) to the Hi gh Court
189
"Whet her on t he facts and in t he.
ci rcunmst ances of the case, there was nmateria
before the Income Tax Appellate Tribunal to
hold that the sumof Rs 5,00,000/- standing in
the nanme of Raghunath Prasad Nopany and a sum
of Rs. 4,50,000,/- “out of a sum of Rs.
5,00,0001- in the name of Biswanath Bhuwal ka
representing the fixed deposits were the
conceal ed incone of the assessee firmfor the
rel evant previous year for the assessnent for
the year 1946-47."
By another order nmade on the sane day, viz., January 16,
1962, the High Court issued a direction to the Tribunal to
draw a statement of case and refer the follow ng gquestion
(herei nafter nentioned as question No. 2) to the H gh Court:
"Whet her on the facts and in the circunstances
of the case, there was material ~-before the
I ncome Tax Tribunal to hold that the ~sum of
Rs. 50, 000/- out of the sumof Rs. 5,00, 0001-
standing in the name of Biswanath Qupt a
(Bhuwal ka) representing the fixed deposit was
the conceal ed i ncome of the assessee firm for
the relevant year for the ~assessnent year
1946-47. "
In the reference relating to question No. 1 about the sum of
Rs. 5,00,000 in fixed deposit in the nanme of Raghunath
Prasad and Rs. 4,50,000 out of Rs. 5,00,000 in the nanme of
Bi swanath, the H gh Court held that there was nateria
before the tribunal to hold that the sumof Rs. 5,00, 000
sanding in the nane of Raghunath Prasad was the conceal ed
i ncome of the respondent firmfor the relevant previous year
for the assessnent year 1946-47. The High Court in this
connection took note of the fact that Raghunath Prasad died
in August 1945 and after his death the anount of Rs.
5,00,000 was not paid to his heirs but was adjusted against
the overdraft of the respondent firm As regards the other
sum of Rs. 5,00,000 in fixed deposit in the nanme of
Bi swanath, the Hi gh Court held that there was no nmateria
before the Tribunal to hold that it was the conceal ed i ncone
of the respondent for the relevant previous year for the
assessnment year 1946-47. The answer to the later part of
guestion No. | as well as to question No. 2 was thus given
in favour of the respondent firm
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The respondent, it may be stated, filed an appeal in this
Court to assail the finding of the High Court 'in answer to
guestion No-. 1 that there was material before the Tribuna
to hold that the sumof Rs. 5,00,000 in fixed deposit in the
nane of Raghunath Prasad was the conceal ed i ncone of the
respondent for the previous year in question. The aforesaid
appeal, No. CA 1035/67, was dism ssed by this Court as per
j udgrment dated January 18, 1971. The present two appeals,
as stated earlier, relate to the finding of
190
the High Court that there was no material before the
Tribunal to hold that the sumof Rs. 5,00,000 in fixed
deposit in the nane of Biswanath was the conceal ed i ncone of
the respondent for the rel evant previous year
It may also be stated that in the reference which was nade
under section 66(i) of the Act by the Tribunal to the High
Court, the High Court as per judgnent dated April 1, 1966,
went into the question as to whether the incone tax officer
was justified in reopening the assessnent under section 34
of the Act and whether on the facts and circunstances of the
case, cash <credits and fixed deposits in question were
assessable for the assessnent year 194647. Both these
guestions were answered in favour of the departnent. The
decision of the High Court in this respect is reported in
(1967)64 |.T. R 593:
W have earlier nentioned that therewas a third fixed
deposit receipt of Rs 5,600,000 issued by the Central Bank
Jammagar branch in' the nane of S.~ P. Agarwal, son of
Ranmeshwar |l al , partner of the respondent firm This anpunt
of Rs. 5,00,000 had also beentendered in cash in the
Burrabazar Calcutta branch of the Central Bank in October
1944 with instructions to remt the nane to Jamagar branch
The fixed deposit in the name of S. P. Agarwal was used as a
security for overdraft facility to Shri Hanuman Sugar  Mlls
Ltd., in the managi ng agency of which the partners of the
respondent firmhad controlling interest. The Tribunal held
that the anount of Rs. 5,00,000 in fixed deposit in the
nane of S. P. Agarwal did not represent the concealed incone
of the respondent firm An application was filed by the
Commi ssi oner of Income Tax to refer the question to the High
Court as to whether in the facts and circunmstances of the
case the inference of the Tribunal that the fixed deposit of
Rs. 5,00,000 in the nane of S. P. Agarwal did not represent
the concealed incone of the assessee firmwas justified in
I aw. The Tribunal rejected t he appl i cati on. The
Commi ssioner then applied to the Hi gh Court of Calcutta for
an order calling upon the Tribunal to state a case and refer
the above question to the High Court, The 'H gh Court
rejected the application. The Commissioner filed an -appea
to this Court against the above order of the H gh Court.
The appeal of the Commi ssioner was dismssed by this Court
on March 26, 1964. The judgnment of this Court is reported
in (1964)53 I.T.R 575.
In the appeal before us the |earned Additional Solicitor
General has taken us through the various orders which were
made in the case and has contended that there was relevant
material before the Tribunal to hold that. the sum of Rs.
5,00,000 in fixed deposit in the name of Biswanath wag the
conceal ed i nconme of the

191
respondent firm The High Court, it is wurged, was not
justified in interfering with the finding in this respect of
the Tribunal. As against that M. Sen on behalf of the
respondent submits that there was no relevant nateria
before the Tribunal to hold that the sumin question was the
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conceal ed i ncome of the respondent. the answers given by the
Hi gh Court, according to the |earned counsel, shoul d

t heref ore be sustai ned.

Before dealing with the facts of this case, we nay advert to
the principles which should govern the decisions of the
court in such like cases. Findings on questions of pure
fact arrived at by the Tribunal are not to be disturbed by
the Hi gh Court on a reference unless it appears that there
was no evidence before the Tribunal upon which they, as
reasonable nen, could come to the conclusion to which they
have cone; and this is so, even though the H gh Court would
on the evidence have cone to a conclusion entirely different

from that of the Tribunal. In other words, such a finding
can be reviewed only on the ground that there is no evidence
to support it or that it is perverse. Further, when a

concl usi on has been reached on an appreciation of a nunber
of facts, whether that is sound or not nust be deterni ned,
not by considering the weight to be attached to each single
fact in isolation, but by assessing the cunul ative effect of
all the facts intheir setting as a whole [Sree Meenaksh

MI1ls Ltd. v. Conm ssioner of |ncome Tax, Madras(1l)].

Wien a court of fact acts on material partly relevant and
partly irrelevant, it is inmpossible to say to what extent
the mnd of the ‘court was affected by the irrelevant

material wused by /it in arriving at its finding. Such a
finding is vitiated because of the use of inadmssible
material and thereby an issue of |lawarises.” Likewise, if

the court of fact bases its decision partly on . conjectures,

surm ses and suspicions and partly on evidence, in such a

situation an issue of law arises [see Dhirajlal Grdharla

v. Conm ssioner of Incone Tax, Bonmbay(1l)  In the case of

Edwards (I nspector of Taxes) v. Bairstow and Another(3), the

House of Lords dealt wth this aspect of the nmatter.

Vi scount Sinonds, in that case observed
"For it is universally conceded that, though
it is a pure finding of fact, it may  be set
aside on grounds which have been stated in
vari ous ways but are, | t hi nk;, fairly
sunmmari sed by saying that the court ~‘should
take that course if it appears that the
Conmi ssi oners have acted wi thout any evidence
or wupon a view of the facts which could not
reasonably be entertained."

(1) [21957] 31 T.T.R 28.

(2) [1954] 26 |.T.R 736.

(3) [1955] 28 I.T.R 579.

192

Lord Radcliffee expressed hinself in the. foll owi ng words
"I'f the case contains anything ex facie  which

is bad law and which bears upon t he
determination, it is obviously erroneous in
poi nt of I aw. But, without any. such

m sconception appearing ex facie, it may be
that the facts found are such that no person
acting judicially and properly instructed as
to the relevant |aw could have come to the
det ermi nati on under appeal . In t hose
circunstances, too, the court nust intervene."
The above observations were relied upon by Bhagwati J.
(speaking for the majority) in the case of Mehta Parikh &
Co. v. Comm ssioner of Incone Tax, Bonmbay(1). The follow ng
proposition was laid down in that case
"It follows, therefore, that facts proved or
adnmitted may provide evidence to support
further conclusions to be deduced from them
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whi ch concl usi ons nay t hensel ves be
conclusions of fact and such inferences from
facts proved or adnitted could be matters of
aw. The Court would be entitled to intervene
if it appears that the fact finding authority
has acted wi thout any evidence or upon a view
of the facts, which could not reasonably be
entertained or the facts found are such that
no person acting judicially and properly
instructed as to the relevant |aw would have
cone to the determ nation in question.”
Keeping the principles enunciated above in view, let us
examne the facts of the present case. The Tribunal in
arriving at the conclusion that the anbunt of Rs. 5, 00,000
in fixed deposit in the name of Biswanath was the conceal ed
income of the respondent firmbased its decision on the
foll owi ng circumnstances
(1) Expl anati on furni shed by Biswanath wth
regard to the source of Rs. 5,00,000 in
pr oceedi ngs rel ating to his per sona
assessnent was found to be incorrect.
(2) The ~transfer of the two anmpbunts of Rs.
5,00,000 each from Calcutta to Bonmbay and
thereafter to Jammagar and the issue of fixed
deposit ~receipts by the Bank in the nane of
the sons of the partners of « the respondent
firm
(3) The wuse of the above nentioned two
receipts as collateral security for t he
overdraft  facility of Rs. 10,00,000 afforded
to the respondent firm
(1) (1956) 30 I.T.R 181
193
The Hi gh Court took the view that the above material was not
sufficient for holding that the sumof Rs. 5,00,000 bel onged
to the respondent firmand that the Tribunal had taken into
consi deration material which was not relevant to the issue.
We have given the matter our consideration and are of the
opi nion that no case has been nade for interfering with the
j udgrment of the Hi gh Court.
The explanation furnished about the source of Rs.” 5,00, 000
in fixed deposit in the name of Biswanath was that he  had
kept an anpbunt of Rs. 4,50,000 with Ms Soorajnal Nagarnal
and Rs. 50,000 in deposit with Conilla Bank. The anount ~ of

Rs. 4,50,000 was stated to- have been wthdrawn by

Bi swanath from M s Soorajmal Nagarmal in January 1941, while
the other amount of Rs. 50,000 was withdrawn from Conilla
Bank in March 1942. The anpbunt of Rs. 5,00,000 was  then
transferred by Biswanath to his native place Ratangarh
(Desh) in Rajasthan due to bonbing panic in Calcutta. When
war situation inproved, the noney was taken from Desh to
Jammagar for deposit. This explanation was found to be
false in viewof the adnmitted position that the amunt of
Rs. 5,00,000 in fixed deposit in the name. of Biswanath in
Jammagar bank had been tendered at Burrabazar Calcutta
branch of Central Bank on Novenber. .15. 1944 and

thereafter was transferred through Bonbay head office’ of.

the Bank, to Jamagar . There wer e al so, . ot her
ci rcumnst ances which pointed to falsity of the above
expl anat i on. The falsity the above expl anati on of

Bi swanath, in the opinion of the High Court. did not warrant
the conclusion that the ampunt of Rs. 5,00,000 |Iakhs
bel onged to the assessee. W can find no flawor infirmty
in the above reasoning of the Hi gh Court. The question
whi ch arose for determination in this case was not whether
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the amount of Rs. 5,00,000 belonged to Biswanath, but
whet her it belonged to the respondent firm The fact that
Bi swanath has not been able to give a satisfactory
expl anation regarding the source of Rs. 5,00,000 would not
be decisive, even of the matter as to whether Biswanath was
or was not the owner of that anmpunt. A person can still be
held to be the owner of a sumof nbney even though the
expl anati on furnished by himregarding the source of that
noney is found to be not correct. Fromthe sinple fact that
the explanation regarding the source of noney furnished by
A, in- whose nane the noney is lying in deposit, has been
found to be false, it "would be a rempte and far fetched
conclusion to hold that the noney belongs to B. There would
be in such a case no direct nexus between the facts found
and the concl usion drawn therefrom

We al so see no cogent ground to take a view different from
that of the High Court that the other circunstances, nanely,
the

4--1348SupCl / 73

194

transfer —of the anmount of Rs. 5,00,000 from Calcutta to
Jamagar for fixed deposit inthe name of Biswanath and the
use soon thereafter of the said fixed deposit receipt as
security for the overdraft facility to the respondent firm
did not justify the inference that the anbunt belonged to
the respondent. The material on record indicates that the
facility of overdraft on the security of the fixed deposit
recei pt in the name of Bi swanath was enjoyed by the assessee
firmfor alittle over a year. The Tribunal in this context

observed that "it is difficult to see howthe firm could
obtain an overdraft upon a fixed deposit by B.. N Qupta
(Bi swanat h) ". The, approach of the Tribunal ‘in this

respect, in our opinion was nmanifestly erroneous because it
is a comon feature of comercial and ~other transactions
that securities are offered by other persons to guarantee
the paynent of the anobunt which may be found due from the
principal debtor. The. concept of security and ownership
are different and it would be a wholly erroneous approach to
hold that a thing offered in security by a third person to
guarantee the paynent of debt due fromithe principal” debtor
bel ongs not to the surety but to the principal debtor. the
Tribunal has, also referred to the fact that no con-
sideration passed to Biswanath for offering the  fixed
deposit receipt as security for the overdraft facility to
the respondent firm This circunstance, in-our opinion, s
of a natural character and has no nmaterial  bearing for
determining the ownership of the anpbunt in fixed deposit.
Sureties quite often offer security wthout |receipt of
consideration from the principal debtor. So far as’ the
present case is concerned, we cannot be oblivious of the
fact that Biswanath offered security for the ‘overdraft
facility to a firmof which his father was a partner. In
the circumstances, the, fact that Biswanath received no
consideration for offering the fixed deposit receipt as
security for the overdraft facility would not result in —any
i nference agai nst the respondent.

Al t hough the proceedi ngs under section 34 of the Act in the
present case were started in 1955, after the | apse of about
nine years since the time Biswanath had offered the fixed
deposit receipt as security for the overdraft facility to
the respondent firm no material was brought on the record
to show that the aforesaid sumof Rs. 5,00,000 in the name
of Biswanath went to the coffers of the respondent firm or
was adjusted towards its liability as was done in respect of
the ampunt of Rs. 5, 00,000 which had been deposited in the
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nane of Raghunath Prasad. Had the sum of Rs. 5, 00,000
deposited in the name of Biswanath been ultimately wutilised
by the respondent firm the inconme tax authorities nust have
brought material on record about that.

The onus to prove that the apparent is not the real is on
the party who clainms it to be so. As it was the departnent
whi ch

195

clainmed that the amount of fixed deposit receipt bel onged to
the respondent firm even though the receipt had been issued
in the nane of Biswanath, the burden lay on the departnment
to prove that the respondent was the owner of the anount
despite the fact that the receipt was in the name of
Bi swanat h. A sinple way of discharging the onus and
resol ving the controversy was to trace the source and origin
of the amount and find out its ultimte destination. So far
as the source is concerned, there is no material on the
record to show that the ampbunt cane fromthe coffers of the
respondent firm or that it was tendered in Burrabazar
Cal cutta ‘branch of the Central Bank on Novenber 15, 1944 on
behal f of the respondent. ~As regards the destination of the
anount, it has already been nmentioned that there is nothing

to showthat it went to the coffers of the respondent. On
the contrary, there is positive evidence that the amount was
received by Biswanath-on January 22, 1946. It would thus
follow that both as regards the source as well as the

destination of the amount. the nmaterial on the record gives
no support to the. claimof the department.

Learned Additional  Solicitor Ceneral has urged that the
close proximty of tinme between the transfer of the anount
of Rs. 5,00,000 from Calcutta for the issue of fixed deposit
receipt in the name of Biswanath at Jammagar and the opening
of overdraft account of respondent firmin Calcutta with the
said fixed deposit receipt constituting security for the
overdraft account would show that the said amount in fact
bel onged to the respondent. W find it difficult to accede
to this subm ssion because the benefit received’ by the
respondent by the use of the said receipt as a collatera
security for overdraft facility was only of a tenporary
nat ure. The recei pt renmained in the nane of Bi swanath and
it was he who got the ampunt of the receipt on January 22,
1946.

Ref erence was al so nade by the Additional Solicitor Genera

to the order of the Appellate Assistant Comm ssioner. It is
stated that the said order is nmuch nore elaborate and the
Tribunal has made note of this fact. |In this respect we

find that the order of the Appellate Assistant Conmi ssioner
is vitiated by two factual inaccuracies. According to the
said order, the anount of the fixed deposit receipt in the
name of Biswanath was received in Calcutta on Novenber 25,
1946 and was transferred to the credit of the respondent
firm agai nst the overdraft with the Bank. This observation
was incorrect because there is anple material on record to
show that the anount of the fixed deposit receipt —was
received, as nentioned earlier, on January 22, 1946 by

Bi swanath hinsel f. He also, it would appear, got the
i nterest due on the said anpunt.
196

The other factual inaccuracy which crept into the order of
the, Appellate Assistant Conm ssioner was his assunption
that the shares of the two groups of Nopany’s and Bhuwal kas
were equal . It was observed by the Appellate Assistant
Conmmi ssi oner
"The appellant firmitself consists of two
groups of partners Nopany and Bhuwal ka. Each
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group had equal shares. Raghunath Prasad
bel ongs to the Nopany group and Biswanath to
the Bhuwal ka group. The amount offered for
fixed deposits therefore corresponds to the
profit sharing proportion of each group. This
mass of evidence and circunstances could not
be upset nerely because the fixed deposits
stood in two particul ar nanes."
The above factual assunption regarding the wequality of
shares- of the two groups was incorrect because it is the
conmon case of the parties that the share of Bhuwal ka group
was 10 annas in a rupee and that of Nopany was 6 annas in a
rupee.
The Appel | ate Assistant Commi ssioner also took into account
the fact that the office of the Central Bank in Burrabazar
Calcutta is in the sane building in which there are the
busi ness prem ses of the respondent firm This was, in our
opi ni on, a whol Iy extraneous and irrel evant circunstance for
determ ning the ownership of Rs. 5,00,000 which had been
deposited in fixed deposit in the nane of Bi swanath. There
should, in_ _our opinion, be sone direct nexus between the
concl usion of fact arrived at by the authority concerned and
the primary facts upon whi ch that conclusion is based. The
use of extraneous and irrelevant material in arriving at
that conclusion would vitiate the conclusion of fact because
it is difficult to predicate as to what extent t he
extraneous and irrelevant material ~ has influenced t he
authority in Arriving at the concl usion of fact.
No case, in our opinion, has been nmade for interfering wth
the judgment of the High Court.  The appeals consequently
fail and are dism ssed with costs. On hearing fee.
K. B. N Appeal's di sm ssed
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