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PETI TI ONER
COLLECTOR OF CUSTOMS, NEW DELHI

Vs.

RESPONDENT:
GHULAM SARWAR AND ORS

DATE OF JUDGVENT:
24/ 03/ 1970

BENCH
[V. BHARGAVA AND C. A. VAIDI ALI NGAM JJ.]

ACT:

Crimnal trial--Delay in putting up conspiracy case--Accused
praying for separation of trial of his case and pleading
guilt--Procedure to be followed by Court.

HEADNOTE:

The respondent was a Paki stani national and was arrested on
8th My 1964, and imedi ately after his arrest he nade a
confession before a Magistrate. The confession disclosed
that- he was involved in tw different and separate
conspiracies wth various co-accused. But the custons
authorities assuned that there was only one conspiracy and
that the respondent had incorrectly ~shown two separate
conspi raci es. Three cases were fil ed against him charging
himwi th of fences under the Registration of Foreigners Act,
1939, and Sea Custons Act, 1878, “and the offence of

conspi racy and ot her of fences under vari ous enactnents. He
was convicted on his plea of guilty and sentenced to various
terns of inprisonnment. He was al so detained under the

Foreigners Act, 1946. After fuller investigation, the
respondent was again put wup for —trial for the second
conspi racy and for offences under _ other Act s. The
respondent nmoved the Hi gh Court for quashing the proceedings
on the ground that he having been convicted for a conspiracy
could not be retried for the sanme offence again. He also
pl eaded various alternatives in the event of the Court not
guashing the proceedings, and one of the pleas was that
proceedi ngs agai nst himshoul d be separated fromother co-
accused and his plea of guilty be accepted.

The Hi gh Court quashed the proceedi ngs.

In appeal to this Court, HELD : (1) Since the second /tria
was for a different and distinct conspiracy, “the High
Court’s order was not justified. [117 D

(2) Since the offences for which the respondent was' being
tried were likely to have far-reaching inplications, it —was
not in the public interest that the trial should be given up
nerely because, he had already served various terns of
i mprisonnment, or there has been delay in putting himup for
trial for the second conspiracy, especially when there was
no material to suggest that the prosecution deliberately
prol onged the investigation or delayed bringing up the case
before Court. Further, the trial for the second conspiracy
coul d not have been conbined with the earlier one, because,
the two are separate and distinct. [117 D E|

(3) In the circunstances however, his alternative plea of
separating his case fromthe other co-accused should be
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accepted and the prosecution allowed a period of not nore
than two nonths for producing the evidence so that the court
could on a consideration of the evidence, either frane a
charge or discharge the respondent. The contention of the
prosecution that he should be tried along with the others to
enable the court to take his confession into consideration
agai nst the co-accused is, not a ground

113

for joint trial especially when the respondent could be
called as a witness against the other co-accused. 1118 B)

JUDGVENT:

CRIM NAL APPELLATE JURI'SDI CTI ON: Crimnal Appeal No.207 of
1969.

Appeal by special 1eave fromthe judgnment and order dated
Septenmber 11, 1969 of the Del hi H gh Court in Crimnal M sc.
(Main) No, 53 of 1969.

V. A Seyid Mihanmad and S. P. Nayar, for the appellant.

R Jet hamal ani, Harjinder Singh, Kumar Mehta, H K.  Puri

and Raneshwar Nath, for respondent No. 1.

The Judgmrent of the Court was delivered by

Bhar gava, J Respondent” No. 1, Ghul am Sarwar (hereinafter
referred to as /"the respondent"), who is a Pakistan

nati onal ,was arrested on 8th May, 1964 under section 104 of
the Customs Act, 1962. |Immediately after his arrest, he
made a confession before a Magistrate. Since then, he has
been in custody part of the time under section 3 (2) (g) of
the Foreigners Act, 1946, part of the time as a convict in
various offences for which he was convicted, and part of the
time as an under-trial prisoner. The first~ regular case
filed against himwas under section 5 of the Registration of
Foreigners Act, 1939 in which he was convicted on 29th
January, 1965 and sentenced to undergo six nobnth’s rigorous
i mprisonnent after he had pleaded guilty. VWile he was
undergoi ng that sentence, a second case was filed against
him for an offence under section 135 of the Customs Act in
which he was convicted and sentenced to nine nonths’
ri gorous inprisonment and a fine of Rs. 2,000 again after he
had pleaded guilty. This conviction was recorded on 29th
May, 1965. After he had undergone this sentence, he was
again put in detention under s. 3 (2) (g) of the Foreigners
Act . This detention was challenged by himby filing two
wit petitions in the H gh Court of Punjab, and in this,
Court, but both the wit petitions were dism ssed. Then, on
17th January, 1967, a case was filed in the Court of Mss K

Sen CGupta, S.D.M, New Delhi, for a substantive offence
under s. 135 of the Custons Act, for an offence  under
section 120-B of the Indian Penal Code read with S, 135 of
the Custonms’ Act and s. 23 (1 ) (a) of the Foreign  Exchange
Regul ati ons Act, and an offence under section 23 (1 ) (a) of
the Forei gn Exchange Regul ations Act read with sections 109
and 114 of the Indian Penal Code. The respondent again
pl eaded guilty, was convicted on 31lst January, 1969, and was
sentenced to undergo rigorous inprisonment for six nonths
and to pay a fine of Rs. 2,000. In this case, 17 other
persons were prosecuted as his co-accused.

114

During the pendency of this case,, another case was filed in
the Court of Shri N C. Jain, SSD.M, New Delhi, on 18th
March, 1968 against the respondent and 45 other persons
charging themwi th of fences under s. 120, |.P.C., read wth
s. 135 of the Custons Act, section 167(81) of the Sea
Customs Act and section 23 (1-A) of the Foreign Exchange
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Regul ations Act, as well as substantive offences under
section 135 of the Custonms Act, section 167(81) of the Sea
Custons Act, and section 23(1-A) of the Foreign Exchange
Regul ati ons Act. Having al ready been convicted for sone of
the of fences, particularly the offence of conspiracy in the
earlier case, on the 31st January, 1969, the respondent
noved a wit petition in the H gh Court on 4th April,, 1969,
for quashing these |ast proceedings on the ground that,
havi ng been convicted for a conspiracy earlier, he could not
be retried for the sanme conspiracy, so that this trial was
invalid. In the alternative, the respondent prayed that, in
case the proceedings are not quashed, the proceedings
agai nst him be separated from other co-accused, his plea of
guilty be recorded, and he be convicted in? accordance wth
I aw. Two other alternative prayers were that, in case the
first two prayers were not accepted, the trial Court may be
directed to record the plea of guilty of the respondent and
convi ct - himin accordance with llaw even in the joint trial
and, in the alternative, the trial Court be ordered to take
up the proceedings day to day and atime-limt nmay be fixed
by whi ch the conpl ai nant shoul d furni'sh the evi dence agai nst
the respondent before the Court. The High Court, by its
order dated 11th Septenber, 1969, accepted the plea of the
respondent, held that this second trial for the offence of
conspiracy was barredas a result of the earlier trial in
which the respondent had been convicted on 31st January,
1969, and, consequently, quashed the proceedings in respect
of this offence. The Court al so quashed the proceedings in
respect of specific offences under s. 135 of the Custons Act
and section 23(1-A) of the Foreign Exchange Regul ations Act
i nsofar as they related to snuggling of 52 kil ograns of gold
into India on or about 8th May, 1964 on the ground that the
respondent had already been convicted and sentenced in
respect of these offences. The H gh Court, however, added a
sentence that, if the respondent is accused of any other
specific acts of snuggling-, therewill be no bar  against
the continuation of prosecution proceedings in respect of
them It is this order which has been chall enged before us
in this 'appeal by special |eave.

In this case, it was very unfortunate that, when the wit
petition was heard by the High Court, the very first
confession nade by the respondent, which was to a great
extent the basis of the various prosecutions, was not placed
before the High Court and was not brought to its notice.
Qoviously, there was carelessness on the part of the
prosecution in not bringing it to the notice of
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the Hi gh Court. At the same tine, the respondent, who. had
chal | enged the prosecution, also owed a duty to bring /that
confession to the notice of the High Court as the burden |ay
on himto show that the prosecution going on agai nst hi mwas
illegal and liable to be quashed; and he had nmoved the High
Court to exercise its extra-ordinary wit jurisdiction to
obtain this relief. In his wit petition, the respondent
had offered to produce the copy of the confession for
perusal of the Court, but the Court |ost sight of this offer
and proceeded to pass the order wthout examning the
conf essi on. The inportance of this onmissionlies in the
fact that a reading of the confession itself makes it
mani f est that there were tw different and separate
conspiraci es, one which was, headed by a person known as
Abid Hussain, and the other by another person known as
Al 'l au-di n. The respondent, in the conf essi on, made
statenments which indicated that these two conspiracies were
di stinct and separate ones, though a few of the persons
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involved in the two conspiracies were conmmon. In fact, the
confession showed that, at one stage, he was given in-
structions by the head of one of the conspiracies to see
that his part in that conspiracy did not come to the
know edge of the head of the other conspiracy. It is true
that, at the initial stage, the customs authorities, even
after, the confession, proceeded on the view that, very
likely, there was one single conspiracy and that the
respondent had incorrectly tried to show that there were two

separate conspiracies in which he was involved. That
appears to be the reason why, at the early stages, in the
various docunents put forward before the courts, the

authorities wused |anguage indicating that there was one
single conspiracy in respect of which the respondent was
being held in custody and was going to, be prosecuted. It
appears t hat it was nmuch | ater, after detail ed
investigation, that the authorities became satisfied that
there were two separate conspiraci es and, consequently, cane
forward with a second prosecution of the respondent in
respect . ‘of 'the conspiracy which was not the subject-nmatter
of the first conplaint on the basis of which the respondent
was convicted on 31st January, 1969. That the authorities
were under the inpressionthat there was only one single
conspiracy at the earlier stages is apparent fromthe facts
stated in the conplaint dated 5th April, 1965 in respect of
the substantive offence under section 135 of the Custons
Act, and even later, in an affidavit filed on 5th January,
1966 by the Under Secretary to Government inreply to the
habeas corpus petition filed by the respondent in the High
Court, the allegations nmade out as if there was one single
conspiracy which was engineered by a syndicate headed by
Abid Hussain. Even at the tinme of the prosecution for the
first conspiracy on 17th January, 1967, the facts given in
the conplaint created the inpression that there was one
single conspiracy and that A'lau-din was one of t he
conspirators in that conspiracy and-was not the head of that
116

separate conspiracy for which the respondent and 17 others
were prosecuted. These circunstances were partly explained
in alater affidavit of H K  Kochhar, Assistant Collector
of Custons, sworn on 12th My, 1969, and filed in the High
Court in reply to the petition under Art. 226 of the
Constitution on which the High Court passed the present
i mpugned order. The High Court preferred to attach greater
wei ght to the affidavit of the Under Secretary to Governnent
and did not choose to act at all on the affidavit of H K
Kochhar, considering that the former affidavit ~was by a
senior officer on behalf of the Government, while the,
latter affidavit had been sworn by an Assistant Collector of
Custons only. In adopting this course, the H gh Court |ost,
sight of the. circunstance that the affidavit of the Under
Secretary was filed in January, 1966 when the investigation
of the wvarious facts was at a fairly early stage, while
Kochhar’s affidavit was filed in May, 1969, by which tinme
fuller investigation had been made by the authorities and
they had discovered that their first inpression that there
was one single conspiracy was incorrect. The position has
been further <clarified before us in the affidavit of the
Collector of Custons, R Prasad, filed in reply to the
petition for revocation of special |eave to appeal on the
basis of which this appeal has 'been heard by us. These
facts made it clear that the H gh Court misdirected itself
in accepting the plea of the respondent and in quashing the
pr oceedi ngs. In fact, M. Jethmalani, counsel for ’the
respondent, did not make any serious effort to justify the
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order of the H gh Court after we had gone through the
confession of the respondent, so that it is obvious that the
order of the High ,,Court quashing the proceedi ngs was not
justified.

M. Jethmal ani, however, urged that, even though the order
of the H gh Court may not be justified, the circunstances of
this case do not require that this Court should exercise its
speci al powers under Art. 136 of the Constitution to order a
trial of the respondent and reopen the proceedings. He drew
our attention to two deci si ons of this Cour t
K. V. Krishnamurthy Iyer and others v. The State of Madras(1l),
and The State of Bihar v. Hralal Kejriwal and another(2) in
which this Court declined to ,order a re-trial in exercise,
of its powers under Art. 136 of the ,Constitution even
though the orders in which the trials had ternmnated were
held to be incorrect and set aside. |In both the .,cases,
the principle laid down was that public interest or th
interest of justice did not require that there should be a

fresh 'trial. Reliance was also placed on the Vi ews
expressed by 'Bonmbay Hi gh Court in Chudaman Narayan Patil v.
State of - Mharashtra(3). On the basis of the Vi ews

expressed in those

(1) A 1.R 1954 S.C 406.
(2) [1960] 1 s.C R~ 726.
(3) A l.R 1969 Bom 1.
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cases, he urged that, in this case, the respondent had been
in.. custody for  a period of-about six years since his

arrest and was bei ng harassed by prosecutions 'aunched one
after the other, while. being kept in custody under s. 3 (2)
(g) of the Foreigners Act. during the period when he could
not be detained either as a convict or as an under-tria
prisoner. He al so emphasi sed the frank confession of his
part in the conspiracies and that, ~“every time.,  frank
confession of his part in the conspiracies and that,
everytine a case was brought up against him he stuck to
that confession. and pleaded guilty in court. He was also
given the inpression, when the earlier case of conspiracy
was started on 17th January., 1967, that after the- trial of
that case, his woes will be over and. he will not have to
face any further trials.

We have considered these aspects, but we do not think that.
this is a fit case where we should uphold the order of the
H ghCourt quashing the proceedings which were val idly
started and which related to an entirely distinct and
separate offence of cons-piracy apart fromthe one for which
the respondent has already been convicted. The offences for
which he is now being tried. are of such a nature that they
may have far-reaching inplications, and we do not think that
it will beinthe public interest that the trial should be
given up nerely because there has been delay in, sending up
the case. The case related to a conspiracy and we can very
wel | appreciate that investigation of an offence of  cons-
piracy is necessarily prolonged and requires considerable
work by the investigating authorities, so that certain
amount of delay is bound to take place in putting the case
before the court. |In the present case, the matters appear
to have been conplicated by the fact that, at the earlier
stages, the authorities were under the inpression that there
was one single conspiracy. W are wunable to find any
material to suggest that the prosecution have deliberately
prolonged the investigation or delayed bringing the case
before the court. W may also add that we are not inpressed
by the argunent advanced by M. Jethnmalani that the
respondent coul d have been charged for this conspiracy even
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in the earlier case in which he was convicted on 3 1 st
January, 1969 under the provisions of section 236 of the
Code of Crimnal Procedure, because the two conspiracies,
according to the prosecution, are two entirely separate and
di stinct ones and are not based on allegations of identica
acts having been committed by the offenders. 1In this case,
therefore, it appears to be appropriate that the respondent
should be tried for the conspiracy on the basis of which
proceedi ngs are being taken which have been quashed by the
H gh Court.

We, however, consider that, in view of the |long delay and in
view of the circunstance that the respondent has been

pl eadi ng
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guilty, his second alternative request in the wit petition
is justified. Merel'y because he is a co-accused with 45

others there is nojustification that he should be subjected
to a prolonged trial, specially because we have been assured
by the counsel for the respondent that the respondent is
still sticking to his confession and wll, very likely,
pl ead guilty as soon as a charge is franed agai nst him In
the circumstances, while allowing the, appeal and setting
aside the order of the High Court, we direct that the tria

of the respondent shall be separated fromall other 45 co-
accused and will be proceeded with separately. Dr. Seyid
Muhamad, counsel for the appellant, opposed this separation
of the trial of .the respondent on the ground that, if there
is ajoint trial, the confession of the respondent can be
taken into account by the court trying the case against his
co-accused which will not be permssible if the respondent
is separately tried.’. That is no ground for unnecessarily
del aying the trial of the, respondent specially when, if the
prosecution desire, they can either apply to the Court to
make the respondent an approver or can  even produce the
respondent as a witness in the case against others after his
, convi ction. In fact, if any of ~these two alternative
courses is adopted. it will befairer to the other co-
accused who will then have an opportunity of cross-exani ning
the respondent before his statenent is taken in evidence
agai nst them

On our enquiry, Dr. Seyid Muhanmad stated that it~ will _be
"possible for the prosecution to produce sufficient evidence
to make out a prima facie case on the basis of which a
charge can be franed by the court, if a period of two nonths
is allowed to the prosecution to produce evidence in the
trial. On behalf of the respondent, a request was made that
we. should fix a tinelimt for conpletion of the whole tria

in view of the long delay. W, however, consider that it is
sufficient to nmake a direction that the Magistrate ‘wll
allow a period of not nore than tw nonths to t he
prosecution to produce evidence to nake out a prim  facie
case against the respondent, calculated fromthe date on
whi ch .the copy of our order is received by the trial Court.
On the expiry of the period of two nonths, the Court  wll
proceed either to frame a charge or to discharge the
respondent in accordance with his judgnment whether the
evi dence produced does or does not nake out a prima facie
case to justify framng of a charge. It is to this extent
only that we are laying down a time-schedule for the tria

Court which we consider necessary to avoid possi bl e
harassnment of the respondent.

V.P.S. Appeal allowed directions for retrial given
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