http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 1 of 24

PETI TI ONER
H. VENKATACHALA | YENGAR

Vs.

RESPONDENT:
B. N TH MVAJAMVA & OTHERS

DATE OF JUDGVENT:
13/ 11/ 1958

BENCH

GAJENDRAGADKAR, P. B.
BENCH

GAJENDRAGADKAR, P. B.

Al YYAR, T.L. VENKATARAMA

SARKAR, A. K.
Cl TATI ON:
1959 AIR 443 1959 SCR Supl. (1) 426

Cl TATOR I-NFO-:

R 1962 SC 567 - (5)
F 1964 SC 529 (4)
F 1965 SC354 (9, 11)
F 1971 SC2236 (5)
F 1974 SC1999 (7)
F 1977 SC 63 (9)
R 1977 sSC 74 (10)
R 1982 SC 133 (7)
RF 1987 SC 767 (2)
F 1990 SC 396 (21)
E&R 1990 SC1742 (3)
ACT:

W11 -Mde of proof-Onus-Suspicious circunstances-Renpval of
such suspicion, if part of the initial burden on the propo-
under -1 ndi an Evi dence Act, 1872 (1 O 1872), ss. 45, 47, 67,
68- -1 ndi an Succession Act, 1925 (XXXIX O 1925), 'ss. 59, 63.

HEADNOTE:

The node of proving a will does not ordinarily differ from
that of proving any other document except as to the specia

requi rement of attestation prescribed in the case of a wll

by s. 63 of the Indian Succession Act. Proof in either case
cannot be mathematically precise and certain and so the test
should be one of satisfaction of a prudent nmnd in  such
matters. The onus nust be on the propounder and in absence
of suspicious circunstances surroundi ng the execution of the
will, proof of testanentary capacity and signature 'of the
testator as required by law nmay be sufficient to discharge
the onus.

Where, however, there are suspicious circunstances, the onus
would be on the propounder to explain themto the satis-
faction of the Court before the will can be accepted as
genuine. If the caveator alleges undue influence, fraud or
coercion the onus will be on himto prove the sane. Wher e
there are no such pleas but the circunstances give rise to
such doubts, it is for the propounder to satisfy the
consci ence of the Court.

What are suspicious circunstances nmust be judged in the
facts and circunmstances of each particul ar case. If the
propounder takes a prom nent part in the execution of the
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will which confers substantial benefits on him that itself
is a suspicious circunstance attending the execution of the
will and in appreciating the evidence in such a case, the
court should proceed with an open but nevertheless vigilant
and cauti ous m nd.

Harmes v. Hinkson, (1946) 50 C.WN. 895, Fulton v. Andrew,
(1875) L.R 7 H L. 448, Barry v. Butlin, [1838] 2 MOO P.C
480, Vallasany Servai v. Sivaraman Servai, (1929) L.R 57
I.A 96 and Sarat Kumar Bibi v. Sakhi Chand, (1928) L. R 56
1. A 62, referred to.

Case- | aw di scussed.

In the instant case the appellant, as the sole executor to a
will, brought the suit out of which the appeal arises, for a
declaration that the testatrix was the owner of certain
properties and was as such entitled to dispose of them by
the will and asked for consequential reliefs purporting to
give effect to the bequests made by her. It appeared from
the evidence that the appellant took a promnent, if not a
deci sive, '‘part in the execution of the
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will, which contained substantial bequests in favour of his
sons. But there was no evidence to show that the draft was
ever approved by thetestatrix or that the will was fully

read out to her and she knew its contents. The trial court
decreed the suit but the H gh Court dismissed the sane.

Held, that the High Court was right in setting aside the
finding of the trial court that the will had been duly and
val idly executed.

Held further, that the trial court-was in error in holding
that the proof of signature in the instant case could raise
a presunption as to the testator’s know edge of the contents
of the will.

Surendra Nath Chatterji v. Jahnavi Charan Mikherji, ' (1928)
I.L.R 56 Cal. 390, explained and approved.

JUDGVENT:

ClVIL APPELLATE JURI SDI CTI ON: Civil Appeal No.18 of 1955.
Appeal fromthe judgnment and decree dated March 20, 1651, of
the Msore High Court in R A No. 155 of 1947-48, arising
out of the judgnment and decree dated Decenber 19, 1947,  of
the Court of Sub Judge, Mysore, in 0. S. Suit No. 44 of
1946-47.

S. K. Venkat aranga |yengar and K. Keshava |lyengar, for the
appel | ant .

A V. Viswanatha Sastri and K. R Choudhry, for

respondent No. 1.

1958. Novenber 13. The Judgnment of the Court was delivered
by

GAJENDRAGADKAR, J.-This appeal arises froma suit brought by
the appellant in the court of the Subordi nate Judge, Msore,
as the sole executor of the will alleged to have' been
executed by one Lakshmanma on August 22, 1945, (Ex. A). In
this suit the appellant clainmed a declaration that the said
Lakshmamma was the owner of the properties nmentioned in the
schedul e attached to the plaint and as such was entitled to
di spose of themby a will; and be asked for consequentia
reliefs purporting to give effect to the bequests nade by
the said wll. The schedule attached to the pl ai nt
describes the properties covered by the wll under five
items. First three itens in the schedule refer respectively
to 5, 4 and 4 agricultural lands at Hanmpapura vill age,
whereas the fourth itemincl udes
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9 lands at Arjunahalli village and the last itemis. & vacant
site in Hanpapura village. According to the plaint, under
the wll respondent | was entitled only to a life interest

initems | and 2 and that on her death the said itenms would
vest in respondents 2 to 4 and respondent 5 respectively.
Si nce respondent 1 was in possession of all the five itens,
the appellant clained a decree for possession against
respondent 1 in respect of items 3, 4 and 5 and a
declaration that respondent | was to have only a life
interest initens 1 and 2. By his plaint the appellant also
clained to recover Rs. 2,106 which had been collected by
respondent 1 by way of inconme fromthe suit lands and a
further prayer was nade for the paynent of current nesne
profits by respondent 1.

Before referring to the pleadings of the parties it would be
relevant to mention the material facts in regard to their
rel ati onship which are not in dispute. One Annaji |yengar
who died in July 1903 |left behind himhis adopted son, the
appel l ant, and two daughters Gundamma alias Ranganayakamma
who is 'still alive and Lakshmanma alias Achammma who is
alleged to have executed the wll in suit and di ed
thereafter on Septenber 26, 1945, at Mandya. Respondents 2
to 4 are the sons of the appellant. Lakshmama was nmarried
to Sadagopal achar who di ed in Decenber 1908. The coupl e had
three children, a son naned Narayana | yengar who died on
January 14, 1944, wi thout any issue and left behind him his
wi dow respondent (1 ; and the two remaining children of
Lakshmamma were daughters Thirumalama and . Yadugi rama.
Both of themare dead. Thirumalanma was married to one G
Part hasarathy |yengar by whom she had a son of weak
intellect, who died pending litigation, and three daughters

Neelu, Jaya and Padmni. Yadugi ramma  was narried to
Kal bagal Garudachar and by himshe had a son Narasinha
| yengar, respondent 5, and daughter Lilly. Kal baga

Garudachar had a son S. G Kalbagal, (hereinafter described
as Junior Kalbagal) fromhis first wife. Jaya was married
to Kal bagal Junior. The claimnade by the appellant under
the will is resisted by respondent 1.
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Respondents 2 to 5 have not appeared in the proceedings.
According to the case set out by the appellant in-his plaint
Annaji |yengar bad nmade a gift of properties, itens 1 and 2,
in favour jointly of Lakshmanmma and Sadagopal achar under a
regi stered deed of gift on February 16, 1902 (Ex. D). It
was al so alleged that the said Annaji |yengar had executed a
will On August 31, 1901, (Ex. B2(a)) under which  he had
bequeat hed i n favour of Lakshmanma and Sadagopal achar hypo-
thecation bonds to the extent of Rs. 10,320 as gift with the
express stipulation that the survivor of the |egatees should
take the whole of the bequest by survivorship. The
appel l ant alleged that Sadagopal achar was a man- of very
noderate nmeans and had given up his petty job in the
registration departnment in order to manage the properties

received by himand his wife from Annaji |yengar. Duri ng
the course of the managenent Sadagopal achar used the cash of
Rs. 10,320 received by bequest under the wll of Annaji
| yengar to buy some i mmoveabl e properties including itens 3
and 4. Si nce Sadagopal achar pr e- deceased hi s wife
Lakshmamma, all his rights in the properties acquired under
the gift deed as well as those subsequently purchased

devol ved on Lakshmanma al one by survivorship. That is how
she becane the absolute owner of the said properties.
Alternatively it was alleged by the appellant that even if
survivorship did not apply and so her son Narayana | yengar
acquired interest to half the share in the properties
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covered by the gift deed, he had during his Ilifetinme sold
away considerable properties of his father and nother nuch
above the value of his half share and in consequence the
remai ni ng properties which represent Lakshmanma’'s hal f share
becarme her absolute properties. On this alternative ground
the absolute title of Lakshmamm with regard to all the
properties in suit was set up. The appellant thus clained
that Lakshmama was entitled to nake a will and asked -.or a
declaration in that behalf and consequential reliefs so as
to give effect to the terns and dispositions of the wll.
According to the appellant the will propounded by hi mwas
430

the |l ast testament of Lakshmamma and it had been a executed
by her voluntarily and of her own free will while she was in
a sound and di sposing state of mnd.

Respondent | disputed the appellants claim She denied that

Annaji |yengar had nmade a will-on August 31, 1901, or that
Lakshmamma and Sadagopal achar had recei ved the noveabl es of
the val ue of Rs. 10, 320 under it. According to her, the

gift deed (Ex. D) did not provide for devolution of
i nterest by survivorship; she pleaded that Lakshmanma had
transferred all her interestsin the properties conprised in
the gift deed in favour of her husband Sadagopal achar who
then becane their sole owner. Respondent 1 did not admt
that the properties subsequently purchased by Sadagopal achar
including items 3 to 5 were purchased wth any nonies
bequeathed to himand his wife by Annaji~|yengar; according
to her, Sadagopal achar had rmade these purchases wth his,
own funds. Respondent 1's case was that, after the death of
his father Sadagopal achar, her -~ husband Narayana |yengar
becamre the absolute owner of all the properties and so
Lakshmamma was not conpetent in lawto make a wll in
respect of any of them She further alleged that the wll
set up by the appellant was not genuine or valid and that at
the mterial time Lakshmama was not in a sound and
di sposing state of mnd. She contended that the wll had
been brought into existence through the nmachinations of the
appel l ant and she disputed the appellant’s right ‘to /bring
the present suit.

On these pleadings the learned trial judge franed fifteen
i ssues. He found that the will executed by Annaji |yengar
on August 31, 1901, was genuine and valid; and that the rule
of survivorship was applicable as between the | egatees inter
se in respect of the properties conveyed by the said wll.
It was, however, held that the rule of survivorship did Dot
apply to the properties gifted to Sadagopal achar and
Lakshmamma under Annaji’s deed of gift (Ex. D) ~which was

held to be genuine and valid. In regard to the properties
subsequently purchased by Sadagopal achar the | earned judge
said that " in fairness to the parties he would
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like to hold that various survey nunbers in items 3 and 4
had been purchased by Sadagopal achar out of the joint income
fromthe properties bequeathed to himand his wife by Annaji
as also fromthe properties and through i ncome which he got
at a partition between hinself and his coparCeners ".(Ex.
F). The purchases nmade by Narayana |yengar were held to
have been made out of the income of the properties of, his
father and of his nother. The |learned judge-' rejected the
plaintiffs case that Narayana | yengar had di sposed of his
properties equivalent to his right under the gift deed of
Annaji (Ex. D) and held that he was the owner of the
properties which had. vested in his father. |In the result,
according to the | earned judge, Lakshmamma had a half share
in all the properties in suit and so she was conpetent to
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nmake the wll in respect of the said share. The | earned
judge then considered the question as to the execution of
the will set up by the appellant and canme to the concl usion
that the will (Ex. A) was genuine and valid to the extent
of the share belonging to the testatrix. The |learned judge
al so found that the suit was naintai nabl e, was not barred by
time and had been properly filed. As a result of these
findings the | earned judge decl ared that Lakshmamma was the
full owner of half the share in the schedul ed properties and
that respondent | under the will had only a life interest in
respect of the said half share initems 1 and 2. As a con-
sequence of this declaration the decree passed by the
| earned judge directed respondent | to put the appellant in
possession of Lakshmama's half share in itens 3, 4 and 5;
it also ordered respondent 1.to pay. to the appellant a sum
of Rs. 1,050 out of the past mesne profits recovered by her
An enquiry into future mesne profits was al so directed under
0. XX, r. 12. In view of the fact that the appellant had
succeeded only in regard to half the properties in suit the
decree askEd the parties to bear their own costs.

Agai nst this decree respondent | preferred an appeal in the
H gh Court of Msore; and the appellant filed Cross
objections. The H gh Court held that the appellant had not
establ i shed that when Lakshmamma was
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alleged to have executed the will she was in a sound and
di sposing state of mind or that it was her will in the sense
that it represented her intentions. ~According to the High
Court, in the light of this  finding " it  mght be
unnecessary to consider the other issues in the case". Even
so the High Court proceeded to indicate its conclusions on
two of such issues. It held that -~ the —appellant had

entirely failed to prove that the noney for the purchase of
items 3, 4 and 5 canme out of any bequest under Annaji’'s wll

( Ex. B2(a)) or the incones fromthe properties covered by
the gift deed (Ex. D) and so in “its opinion Lakshmanma
could not claimany share in the said properties. Onh the

ot her hand, the Hi gh Court indicated that it was inclined to
accept the plea raised by respondent 1 that Lakshmamma had
transferred all her interest in the properties conprised in
t he sai d deed of gift in favour of her husband
Sadagopal achar; and since in its opinion " Lakshmamms at~ no
time appears to have clained that she had any interest in
those properties, there was considerable force in the
argunent urged by respondent 1 that LakShmanmma - nust- have
relinqui shed her interest in the said properties and waived
her rights in favour of -her husband ". The H gh Court
t hought that the learned trial judge had | not fully
considered all the material bearing on this point and so was
in error in holding that at the rel evant date Lakshmanma had
a subsisting interest in half the share even in “the suit
properties, items 1 and 2. Having thus indicated its
decision on the two issues the H gh Court has observed  that
even if it had found in favour of the appellant on these two
points it would not have been of any help to hi mbecause his
case must inevitably fail when it is held that the will set
up by himwas not proved to be the last will and testanent
of Lakshmama. In the result the appeal preferred by
respondent | was allowed, the cross-objections filed by the
appel l ant were rejected and his suit was dismssed. In the
circunstances of the case the H gh Court nade no orders as
to costs.

The appellant then applied for and obtained a certificate
fromthe H gh Court that the decision under

433




http://JUDIS.NIC. IN SUPREME COURT OF | NDI A Page 6 of 24
appeal is one of reversal and it involves a claimrespecting
properties of the value of not less than Rs. 20, 000. In

pursuance of this certificate the Hi gh Court ordered that
the appeal to this Court should be admitted; and so this
appeal has come to this Court.

Since the min contention raised by the appellant is
directed against the finding of the H gh Court that the wll
in question is not proved to be the last will and, testanent
of Lakshmamma, it would be necessary to refer to the broad
features, and dispositions, of the will and the evidence
adduced by the appellant to prove its execution. At the
material time Lakshmanma was about 64 years of age. She
usual ly resided at Hanpapur; but about a nmonth before the
executing of the will she had gone to Mandya to attend the

marriage in the house of  Junior Kal bagal. After the
marriage was over ~she would normally have returned to
Hanpapur but she fell ill and had to extend her stay wth
Juni or Kal bagal .~ The appellant’s case is that she had told

him that she wanted to execute a will and had given him
instructiions in that behalf. ~This talk had taken place be-
tween her_  and the appellant ~about a year before the

execution of the will. ~The appellant, however, did not find
time to get the will witten. Wen Lakshmama fell ill at
Mandya the appellant had gone to visit her and she pressed
the appellant to prepare the draft of her will in accordance
with her instructions. So the appellant prepared a draft at
Mysore a day prior to the execution of the will. He then
went to Mandya by. 'the norning train on August 22, 1945, and
the will was got witten about “11 or 11-30 a.m The

appel l ant had the draft _in his hand fromwhich he dictated
to the scribe Chokkanna (P.~ W 3) who wote the wll.
After the will was witten the scribe took it to the
adj oi ni ng room where Lakshmamma was lying in bed. The wll
was then read out to her and was signed by her in five
pl aces (Exs. A-1 to A-5). Subsequently it was attested by
two witnesses Krishnamurthy Rao (P. W 1) and Narasinha
lyengar (P. W 2). Sone tine |ater during the course
of the day the Sub-Registrar canme to the house of Junior
Kal bagal and in his 55
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presence the will (Ex. A) was duly registered. On the same
day at about the sane tine Lakshmamm executed a power of
attorney in favour of the appellant (Ex. EE) and this
docunent was also duly attested and registered. The
appel | ant has exam ned hinself (P. W 7), the two attesting
witnesses (P. W 1 and PPW 2), the scribe (P. W 3) and
Juni or Kal bagal (P. W4) in support of his case that the
will was duly and validly executed by Lakshmanma.

The wll is a fairly long docunent and its Engl i sh
transl ation spreads over eight printed pages. Though the
di spositions in the will have occupied a small portion of

the docunent it contains el aborate argunents in support of
the avernent of the testatrix that she was entitled to  make
a wll in respect of all the properties mentioned in the
will. The will begins with the recital about the ill ness of
the testatrix and says " as | have felt in nmy mind that it
is necessary to nention here certain matters clearly so that
there nmay not be any kind of obstacles and obstruction at
the instance of any in respect of my purposes comng into
effect after ny death | have got themwitten in detail.”

Then, the will refers to the gift deed executed by Annaji
jointly in favour of the testatrix and her husband
Sadagopal achar as well as to Annaji's wll under which

hypot hecation bonds of the value of Rs. 10,000 |were
bequeathed to both of them The will then refers to the
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fact that Sadagopal achar was possessed of only a house and a

carriage shed and owned no other ancestral property. Even
the said house was of " very ancient times and was in a
di | api dat ed condi tion " According to the will

Sadagopal achar held a small government job which he resigned
in order to live in Hanpapur and to | ook after the property

obtained by gift fromAnnaji. " It was ny opinion ", says

the will, " that he was probably |ooking after ny share of
the property in addition to his own and was inproving the
sane. It is but natural to think in this manner nutually in
respect of husband and wife ". Then the will refers to the

subsequent purchase of certain |ands and avers that the
amounts received by the couple from Annaji were utilised for
the said
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pur chase. The wll then refers to the death of Sadago-
pal achar in 1908 and describes the nanagenent of the
properties during the lifetime of Narayana |yengar the son
of the testatrix. It says that during Narayanan’s mnority
the testatrix sold some properties-at the advice and with
the help of her Brother-in-law Srinivasa |yengar for debts "
wi t hout consi dering whether it was nmy share or ny husband’ s
share "; she. also sold gold and di anond ornaments to neet
the wurgent needs of the famly. After Narayanan becane a
maj or he began to/manage the property in constitution wth
Srinivasa |yengar. /Narayanan wanted to build a house for
residence in Mysore and so he sold some wet |l ands situated
at Sarvamanya Gaudhanahal li village. ~Narayanan had no issue
and so he spent generously at the time of the marriage of
the three daughters of his ~younger sister Thirumal amma.
Besi des he got ornanents prepared noderately for all of them
and purchased and gave themas pin noney sone wet |ands
situated at Arjunahalli village. Narayanan purchased and
gave some wet lands at the sane village to the son of his
second younger sister Kal bagal Narasimha Iyengar and to
Singamma and Lalithamm. Then the will refers to certain
purchases mnmde by Narayanan and adds that the purchase of
the said | ands nonminally stands in his nane though'the right
to the property vested in the testatrix. The ~will then
states that Narayanan had no issue and so he treated his
younger sister’s children as his own, attended to their
education, nmarriage and other auspicious functions wth
great zeal. Havi ng disposed of his properties for the
benefit of the said children Narayanan consi dered that since
he was the only son of the testatrix her share of the
property was sufficient for the maintenance of hinself and
his wfe and so he had no worry on that account.  In other
words, the will alleges that as a result of the | alienations
made by Narayanan he ceased to have any share in the
properties that remained and in consequence the sai d
properties bel onged exclusively and solely to the testatrix.
Then the will refers to the insurance anmount of Rs. | 4,000
whi ch was paid to respondent 1 on Narayanan's death; and
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in regard to Narayanan’s illness which ultimately resulted
in his death the will adds that the testatrix herself had
provided separate noney for his nedicinal and famly
expenses and that she had gi ven Narayanan Rs. 3,000 which
had been deposited with her Brother-in-law and the Reserve
Bank share of Rs. 500 to enable himto purchase a house at

Mysor e. The ,.will then refers to respondent in terns of
affection and states that the testatrix was maki ng a bequest
for life of itens | and 2 in her favour in order that she
may lead her life without any difficulty. ,Except nme ", says
the will, " no one has any right whatever to the schedul ed
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properties. They should go only to those for whom it s
i ntended here according to ny desire after ny death but
there is no reason whatsoever for their going to nmy agnates
or any others. | amat full liberty to make dispositions
hereby according to ny desire "

After making these el aborate avernments the will proceeds to
nmake dispositions of items | to 5. Itens | and 2 are given
to respondent for life. " She shall have no right such as
hypot hecation, sale, gift, exchange, etc., of the said
properties nor has she any right whatever to create
l[iability in any way in favour of others ". After her death
respondents 2 to 4 are given iteml and item 2 is bequeat hed
to respondent 5. Respondent 5 is described as an heir by the
testatrix after her death and has been authorised to perform
all her cerempnies. Item3.is bequeathed to respondent 5
and item4 to respondents 2, 3 and 4. Qut of the 15 acres of
land included in item4, the bequest in regard to 9 acres is
burdened with ~a charge in favour of certain |egacies and
charities nmentioned in the will. The recipients of the
| egacies ~who are the relatives of the testatrix are naned,
and the charities are also specifically nmentioned. Rs. 500
each have to be paid to her eldest daughter’s third daughter
Padm ni anma, to her eldest daughter’s son Thirumal achar and
to Sudhakal yani, the daughter of her  eldest daughter’s
second daughter Jaya and to Nagendra, son of Neelanma, the
el dest daughter of her el dest daughter. ~Besides, Rs. 1,000
had to be used for
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conducting service in the Sannadi” of Lakshmi narayanaswany at
Hanpapur on the respective dates of death of her husband,
her son and herself. A sumof Rs. 500 has to be endowed for
the Nandadipa service in the nane of Narayanan in the
Sannadi of Thirupati Venkataramanaswanm , and Rs. 500 for
simlar service in the nane of Sadagopal achar in the Sannad

of Channakeshavaswani, Belur, the place of the famly in
Hassan District. An anmount of Rs. 1,000 has to be wutilised
for scholarship to poor students. ( In all Rs. 5,000 have to

be spent for these | egacies and charities. The will directs
that if respondents 2 to 4 fail to make these paynents
within three years after the death of the testatrix the
appellant who is appointed the executor wunder - the wll
should, after the expiry of the said three years, sell ~for
reasonabl e price the I ands charged in that behalf and should
pay the full anount realised by such sale to carry out the
aforesaid charitable works and to give effect to the
| egacies nentioned in the will. The will then avers that
after her death the document would remain with the appell ant
and it adds that the testatrix has not executed any prior

will but that in case any such will has been executed by her
the sanme stood cancelled by the execution of the  present
will. The will then repeats the avernent about the title of

the testatrix and states that when Narayana |yengar was
alive he had sold about 17 acres of |land situate at ' Adagur
and ot her places for purchasing |lands at Arjunahalli village
for his sisters’ children and so the testatrix had ful
liberty to make a disposition in respect of the schedul ed
properties which were her owmn. The will also adds that
though the said properties stand in the nane of her son and
rent notes in respect of themare sinmlarly executed in
favour of her son that does not affect her title to the said
properties in any way. These are the broad features, and
di spositions, of the will in question.

W would now indicate briefly the evidence led by the
appel l ant on the question about the valid execution of the
will. We have already mentioned that the tw attesting




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 9 of 24

wi t nesses, the scribe and the appellant hinself have given
evidence in support of the will.
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M. Krishnanurthy Rao (P. W 1) was a nedical officer to
the Msore Sugar Conpany, Mandya, and he knew the Junior
Kul bagal who was working as a Cane Superintendent in the
said factory. This witness was called by Kal bagal to attest
the will and so he went to his house and saw t hat Lakshmanma
was |lying in her bed since she had an attack of paral ysis on
her left side. According to the witness her mnd was clear
and he attested the will after ascertaining from her that
the document had received her approval. The wtness was
cross-examned in regard to his statenent that he had
treated Lakshmamma and it was brought out in his answers
that though she nay have been under his treatnent for about
a week he could not say if her nane found a place in the
hospital register. He, however, added that even patients
who are treated in their houses would be nentioned in the
hospital 'registerif they come and take nmedicine from the
hospi t al . The wtness admitted that the wll was not
witten in his presence and that it was already witten
before he went to attest it. Wen the witness was asked

about the details of his signature on the will he gave ans-
wer s which showed that he did not  have any cl ear
recollection as to what happened on that date. First he

stated that he had put one signhature but ultimtely admtted
that he had signed twi ce, once while he attested the wll
and also when the Sub-Registrar registered it in his

presence. It fact sone of his answers suggest that the
witness did not even renenber that he was present when the
Sub- Regi strar arrived and registered the docunent. The

witness stated that the will was read in his presence but he
did not know if the whole was read or-only a few portions of
it.

The next attesting wtness is Narasimha |yengar (P. W 2).
He was enployed in Mndya Sugar Conpany Distillery.
According to himthe will was witten in his presence and
Lakshnmamma put her signature on it also in his presence. In
cross-exam nation, however, it appeared that his statenent
that he was present when the will was witten may not be

accur at e. He did not know whether there was -any draft
al ready prepared and he saw none.
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According to him after the will was witten the appellant
read out the will to Lakshmanmma  but according to the
appellant the will was read out by the scribe. He stated

that after the will was attested both he and P. W 1 left
the place but it is clear that P. W 1 was present at.  the
time of registration. The witness even did not know whet her
Lakshmamma had any attack of paralysis. The evidence of the
scribe (P. W 3) and of the appellant (P. W 7)  clearly
negatived M. lyengar’'s statenment that he was present at the
time the will was witten. The evidence of both the ' scribe
and the appellant unm stakably shows that M. |yengar —was
not present when the will was witten.

Chokkanna (P. W 3) the scribe is a relative of Kul bagal
The nother of Chokkanna and Kul bagal’s nother are sisters.
He has witten the will. According to himLakshmamma st at ed
that she wanted to execute a will and that she would agree
to what the appellant would get witten. The w tness stated
that the will was witten according to the dictation of the
appel lant in the presence of Lakshmamma. The appellant had
a draft with him Except the appellant, Lakshmama and the
scri be none el se was present when the will was witten. The
attesting wtnesses cane after the will was witten. The
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witness then read the will to Lakshmamma who consented to

the recitals and signed it. It nay be pointed out that the
account given by the scribe in respect of the witing of the
will is somewhat different fromthe account given by the
appel | ant . The -appellant has stated that the wll was

witten in one room and Lakshmama was lying in the
adjoining roomand it was after the will was witten that
the scribe went into the adjoining roomand read the will to

her so that the statenment of the scribe that the wll was
witten in the presence of Lakshmamma is not supported by
the appellant. |In fact the appellant’s statement is cor-

roborated by the evidence of Junior Kulbagal in this matter.
M. Kalbagal (P.W 4) does not seem to know about the

intention of the testatrix to execute the will. It was when
plaintiff asked himto get sone attesting
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wi tnesses that he cane to knowthat a will was going to be

executed. = He then went and brought P. W 1 and P. W 2 for
attestation. This witness admtted that Lakshmamma was il
and was unable to get up and leave her bed. He heard about
her intention to execute thewll about 9 am in the
norning. He was not present when the will was witten. He
was, how ever, present when the will was read out by the
scribe to Lakshmamm. His father Kal bagal Garudachar and
his wfe Jaya were also present. The witness then stated
that the appellant brought the Sub-Registrar at about 5-30
p. m and the Sub-Registrar registered the will. It would,
however, appear fromthe application (Ex. VI) made to the
Sub- Regi strar inviting himto come to Kal bagal’s house to
register the wll that it was not the appellant but the
wi t ness hinmsel f who had brought the Sub-Registrar.

The Jlast witness in support of the will is “the appellant
hinmself, (P.W 7). He has spoken to the instructions
received by himfrom Lakshmamma a year before the date of
the execution of the will and he has stated that he prepared
a draft at Mysore a day before the will was executed and
that the will was witten by the(scribe as he dictated the
contents fromthe said draft. He had told Lakshmama  about
what the draft contained but he admitted that the draft was
not read out to her. The witness has then referred to the
fact that the will was read out by the scribe to -Lakshnmamma
and she consented to it, whereupon it was signed by her ~ and
subsequently attested by the two attesting w tnesses. Then
the witness refers to the registration of the docunment  at
about 5-30 p.m On the norning of the day when the will was
executed the witness was told by Lakshmanma that she would
execute a power of attorney though the w tness had not asked
for it. A power of attorney was accordingly prepared. and
duly executed and registered. That in brief is the evidence
on whi ch the appellant relies.

It woul d be convenient at this stage to refer briefly to the
reasons given by the courts below in support of | their
respective findings. The learned trial judge put the  onus
of proving the will on the appellant but
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he observed t hat the proof that is necessary to establish
a wll is not an absolute or a conclusive one. What s
required is only such proof as would satisfy a prudent man: -
The |earned judge then considered the evidence of the two
attesting witnesses and the scribe and observed that " there
can absolutely be no doubt that PPW 3 wote Ex. A at the
time when it is said to have been( witten ". He was of the
opi nion that the evidence of the scribe fully corroborates
the evidence of P. W | and P. W 2. The |earned judge then
mentioned the fact that P. W 4 who supported the appellant
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is no other than the husband of Lakshmanma’s granddaughter.
The evidence of the appellant hinself was considered by the

| earned judge and his conclusion was that " it had to be
taken that Ex. Ais a will executed by Lakshmamma and the
signatures, Exs. A -1 to A5 are those of Lakshmanmma "

The argument urged by respondent | that Lakshmamma coul d not
have wunderstood the contents of Ex. A was rejected by the
| earned judge and he observed that " when it is proved -that

Exs. A-1 to A5 are signatures of Lakshmama and that she
executed Ex. A, it is to be presunmed that the testatrix had
the know edge of the contents of the will ". In the end the
| earned judge thus recorded his finding: " In view of the

evidence and the presunption referred to above | think we
deed not have any hesitation in holding that Lakshmamm
executed Ex. A having fully understood the nature of Ex. A
and the recitals nmade therein. "

The High Court, on the other hand, has taken a contrary
Vi ew. The Hi gh Court thought that the evidence adduced by

the appellant” to prove the execution of the will was not
sati sfactory. It then exanined the said evidence in sone
detail, criticised the discrepancies appearing in the said

evi dence, considered the probabilities and concluded that,
on the whole, the said evidence would not justify the
finding that the wll ~had been duly executed by the
testatrix. The H gh Court also thought that the appellant’s
versi on about the instructions given by Lakshnmamma to him
56
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in the matter of the execution of the wll —was highly
i mprobabl e; and, according to the Hgh Court, the whole
evidence of the appellant appeared to be unsatisfactory.
The Hi gh Court then considered the question  of ‘onus and
observed that since the appellant’s sons  had received a
substantial benefit under the will and since he had taken a
| eading part in its execution, the onus was heavy on him to
renove the suspicions attending the execution of the
docunent and to establish that Lakshnmama had really
understood its contents, had approved of them and  had put
her signatures on it when she was in a sound and di sposing
state of mind. It that the High Court also felt that the
di spositions made by the will were unnatural and inprobable;
in particular it took the view that since the appellant  had
cone into the famly of Annaji by adoption it was very
unl i kel 'y that his sons should have received such a
substantial benefit under the will. In fact the judgnent of
the High Court appears to indicate that The H gh Court was
inclined to hold that the testatrix may not have been in a
sound and di sposing state of mind at the material tine. It
is on these findingS that the H gh Court reached its  fina
conclusion that the appellant had failed to prove the due
and valid execution of the will.

VWhat is the true legal position in the matter of proof of
wills ? 1t is well-known that the proof of wills presents a
recurring topic for decision in courts and there are a |large
nunber of judicial pronouncenents on the subject. The party
propounding a will or otherw se making a claimunder a wll
is no doubt seeking to prove a docunment and, in deciding how
it is to be proved, we nust inevitably refer to the
statutory provisions which govern the proof of docunents.
Sections 67 and 68 of the Evidence Act are relevant for this
purpose. Under s. 67, if a docunent is alleged to be signed
by any person, the signature of the said person nust be
proved to be in his handwiting, and for proving such a
handwiting wunder ss. 45 and 47 of the Act the opinions of
experts and of persons acquainted with the handwiting of
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the person concerned are made relevant. Section 68 deals
with
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the proof of the execution of the docunent required by |aw
to be attested; and it provides that such a docunment shal
not be used as evidence until one attesting wi tness at |east
has been called for the purpose of proving its execution
These provisions prescribe the requirenents and the nature
of proof which nust be satisfied by the party who relies on
a docunent in a court of law. Similarly, ss. 59 and 63 of

the Indian Succession Act are also rel evant. Section 59
provi des that every person of sound m nd, not being a mnor
nay di spose of his property by wll and the three

illustrations to this section indicate what is neant by the
expr essi on a person of sound mind " in the context.
Section 63 requires that the testator shall sign or affix
his mark to the will or it shall be signed by sone other
person ~in his presence and by his direction and that the
signature or mark shall be so made that it shall appear that
it was intended thereby to give effect to the witing as a

will. This —section also requires that the will shall be
attested by two or nore witnesses as prescribed. Thus the
guestion as to whether the will set up by the propounder is

proved to be the last will of the testator has to be decided
in the light of these provisions. Has the testator signed
the will ? Did he understand the nature and effect of the
di spositions in the will ? Did he put his signhature to the
will knowi ng what it contained ? Stated broadly it is the
deci sion of these questions which determ nes the nature of
the finding on the question of the proof of wills. It would
prima facie be true to say that the will has to be proved
like any ot her docunment except as to t he speci a
requirenents of attestation prescribed by s. 63 of the
Indian Succession Act. As in the case of proof of ' other
docunments so in the case of proof of wills it would be idle
to expect proof with mathematical certainty. The test to be
appl i ed would be the usual test of the satisfaction of the,
prudent mind in such natters.

However, there is one inportant feature which distinguishes
wills fromother docunents. Unlike other documents the will
speaks fromthe death of the testator, and so, when it is
pr opounded or produced

444
before a court, the testator who has already departed the
world cannot say whether it is his will or-not ;7 and this

aspect naturally introduces an el ement of solemity in the
decision of the question as to whether the docunent
-propounded is proved to be the last will and testament of
the departed testator. Even so, in dealing with the  proof
of wills the court will start on the same enquiry as in the
case of the proof of docunments. The propounder “would be
called wupon to show by satisfactory evidence that the wll
was signed by the testator, that the testator at the
relevant time was in a sound and di sposing state of mnd
that he understood the nature and effect of the dispositions
and put his signature to the docunent of his own free wll.
Ordinarily when the evidence adduced in support of the wll
is disinterested, satisfactory and sufficient to prove the
sound and disposing state of the testator’s mind and his
signature as required by law, courts would be justified in
making a finding in favour of the propounder. In other
words, the onus on the propounder can be taken to be
di scharged on proof of the essential facts just indicated.
There may, however, be cases in which the execution of the
will may be surrounded by suspicious circunstances. The
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all eged signature of the testator may be very shaky and
doubtful and evidence in support of the propounder’s case
that the signature, in question is the signature of the
testator may not renove the doubt created by the appearance
of the signature; the condition of the testator’s mnd may
appear to be very feeble and debilitated; and evidence
adduced may not succeed in renoving the legitinmate doubt as
to the nental capacity of the testator; the dispositions
nmade in the will nay appear to be unnatural, inprobable or
unfair in the light of relevant circunstances; or, the wll
may ot herw se indicate that the said dispositions may not be
the result of the testator’s free will and m nd. In such
cases the court would naturally expect that all legitimte
suspi ci ons shoul d be conpletely renoved before the docunent
is accepted as the last-will of the testator. The presence
of such suspicious circunstances naturally tends to
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make the initial onus very  heavy; and, wunless it is
satisfactorily discharged, courts would be reluctant to

treat the document as the last will of the testator. It is
true that, if a caveat is filed alleging the exercise of
undue influence, fraud or -coercion in respect of the
execution of the will propounded, such pleas may have to be

proved by the caveators; but, even wthout such pleas
circunstances nay /raise a doubt as to whether the testator
was acting of his own free will in executing the will, and
in such circunstances, it would be a part of the initia
onus to renpve any such legitimte doubts in the matter.
Apart from the suspicious circunstances to which we have
just referred, in sonme cases the wills propounded disclose
another infirmty. PrOpounders thenselves take a proni nent
part in the execution of the wills which confer on them
substantial benefits. |If it is shown that” the propounder
has taken a prom nent part in the execution of the will and
has received substantial benefit under it, that itself is
generally treated as a suspicious circunstance attending the
execution of the will and the propounder is required to
renove the said suspicion by clear and satisfactory
evidence. It is in connection with wills that present such
suspi cious circunstances that decisions of English courts
often nention the test of the satisfaction of  judicial
consci ence. It may be that the reference to judicia
conscience in this connectionis a heritage from simlar
observations made by ecclesiastical courts in England when
they exercised jurisdiction with reference to wills; but any
objection to the wuse of the word ’'conscience’ in this
context would, in our opinion, be purely technical and
academc, if not pedantic. The test nmerely enphasizes that,
in determining the question as to whether an  instrunent
produced before the court is the last will of the testator,
the court is deciding a solem question and it nust be fully
satisfied that it had been validly executed by the testator
who is no | onger alive.

It is obvious that for deciding material questions of  fact
which arise in applications for probate or in actions  on
wills, no hard and fast or inflexible rules can
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be I aid down for the appreciation of the evidence. It may,
however, be stated generally that a propounder of the wll
has to prove the due and valid execution of the wll and

that if there are any suspicious circunstances surrounding
the execution of the will the propounder nmust renove the
said suspicions fromthe mnd of the court by cogent and
satisfactory evidence. It is hardly necessary to add that
the result of the application of these two general and broad
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principl es woul d al ways depend upon the facts and
ci rcunst ances of each case and on the nature and quality of

the evidence adduced by the parties. It is quite true that,
as observed by Lord Du Parcq in Harmes v. Hinkson (1) "
where a will is charged with suspicion, the rules enjoin a
reasonable scepticism not an obdurate persistence in
di shel i ef. They do not demand fromthe judge, even in
ci rcunst ances of grave suspi ci on, a resol ute and
i npenetrable incredulity. He is never required to close his
mnd to the truth ". It would sound platitudinous to say so,

but it is nevertheless true that in discovering truth even
in such cases the judicial mnd nust always be open though
vigilant, cautious and circunspect.

It is in the light of these general considerations that we
must deci de whether the appellant is justified in contending
that the finding of the Hgh Court against him on the
guestion of the valid execution of the will is justified or
not. It may be conceded in favour of the appellant that his
all egation that Lakshnmamm has put her signatures on the
will at five places is proved ; that no doubt is a point in

his favour. It may al so be taken as proved that respondent
| has failed to prove that Lakshmama was unconscious at the
time when the will is-alleged to have been executed. It is

true she A, as an ol'd wonan of 64 years and had been ailing
for some tine beforethe will was executed. She was not
able to get up and leave the bed. |In fact she could sit up
in bed with sone difficulty and was so weak that she had to
pass stools in bed.  However, the appellant is entitled to
argue that, on the evidence, the sound and di sposing

(1) (1946) 50 C. WN. 895
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state of mind of Lakshnmamma is proved. M Iyengar, for the
appel l ant, has strongly urged before us that, since these
facts are established, the court nmust ~presume the valid
execution of the will and in support of his contention he
has invited our attention to the relevant statenents on the
point in the text books dealing with the subject. Jarman on
" WIlls " (1) says that " the general rule is that the onus

probandi lies in every case upon the party propounding a
will and he nust satisfy the conscience of the court that
the instrument so propounded is the last will of a free and
capable testator’." He adds that, "if a will is rational” on
the face of it, and appears to be duly executed, it is
presuned, in the absence of evidence to the contrary, to be
valid." Simlarly, WIliamns on " Execut ors and
Admi ni strators " (2) has observed that, " general |y
speaki ng, where there is proof of signature, everything el se
isinplied till the contrary is proved; and evidence of  the
wil | having been read over to the testator or of
instructions having been given is not necessary.”" On the

other hand, M. Viswanatha Sastri, for respondent- No. 1,
contends that the statenments on which the appellant has
relied refer to wills which are free from any suspi ci ons and

they cannot be invoked where the execution of the wll is
surrounded by suspicious circunstances. |In this connection

it may be pertinent to point out that, in the sane text
books, we find another rule specifically mentioned. "
Although the rule of Roman Law ", it is observed in
Wlliams, " that " Qui se scripsit haeredem"” could take no
benefit under a will does not prevail in the |Iaw of Engl and,

yet, where the person who prepares the instrunent, or
conducts its execution, is hinself benefited by its dis-
positions, that is a circunstance which ought generally to
excite the suspicion of the court, and calls on it to be
vigilant and zeal ous in exanm ning the evidence in support of
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the instrument in favour of which it ought not to pronounce,
unl ess the suspicion is renoved, and

(1) Jarman on " WIIs"--Vol. 1, 8th Ed., P. 50.

(2) WIlliams on " Executors and Administrators"--Vol. 1,
13th Ed.

P. 92.
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it isjudicially satisfied that the paper does express the
true will of the deceased " (1).

It would, therefore, be necessary at this stage to decide
whet her an execution of the will in the present case is
surrounded by any suspicious circunstances. Does the wll
appear to be on the whole an inprobable, unnatural and
unfair instrunment as held by the High Court? That is the

first question which falls to be considered. W have
already indicated that the preanble to the wll contains
many argunmentative recitals. |Indeed it would not be unjust

to say that the preanble purports to meet by anticipation
the main objections which were' likely to be raised to the
conpetence ~of Lakshmanma to nmake a will in regard to the
properties covered by it. The preanble in great detai

makes out a case that the properties received by the
testatrix and her husband under the gift deed (Ex. D)
devol ved upon her by survivorship after her husband' s death,
a plea which has not been accepted even by the trial court.
It al so seeks to prove that the subsequent purchases nade by
her husband were in lawthe joint acquisitions of her
husband and herself, a point on which the two courts bel ow
have differed. It sets out in detail the theory that the
son of the testatrix has lost his right, title and interest
in the properties which devolved on himafter his father’s
death because he had alienated nore than his share . in the
said properties during his lifetine;, and it even ‘suggests
that during his illness and to help himto build a house in
Mysore the testatrix had advanced him noney from her
separate funds, pleas which have not been accepted by either
court bel ow It seems to us that the elaborate and well
consi dered recitals which have been deliberately introduced
in t he preanbl e cannot possibly be the resul't of
corresponding instructions given by the testatrix to the
appel lant for preparing the draft of her wll. In the
context these recitals sound artificial and —unnatural — and
sone of themat any rate are untrue. The draftsman of the

will has tried to be overwise’ and that itself is a very
serious infirmty in the appellant’s case that the

(1) WIlliams on " Executors and Administrators ", Vol.1,
13th Ed.

P. 93.
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instrument represents the last will and testanment ~of the
testatrix. Take for instance the statenent in thewll that
the testatrix had advanced Rs. 3,000 to her son to ' enable
himto purchase a house at Mysore. By itself this is not a

matter of very great inportance; but this detail has  been
introduced in the will in order to nake out a strong case
that all the properties nmentioned in the wll were the

separate properties of the(, testatrix and so it would be
rel evant to consider what the appellant hinmself has to say

about this recital. In regard to the Rs. 3,000 in cross-
exam nation the appellant has stated that M. B. G
Ramakri shna |yengar had sent this anpbunt to the husband of
respondent 1 in 1942 or so. It was sent by cheque on Mysore

Bank. The appell ant then added that the husband of respon-
dent 1 had deposited this amount with B. G Ranukrishna
lyengar’s father-in-law after selling Goudanahalli | ands
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with intent to purchase |lands at Mysore; so that the <claim
nmade in the will that the testatrix bad given this anount to
her son out of her separate funds is inaccurate. The nanner
in which the several recitals have been nade in the wll
amount s to a suspicious circunstance which nmust be
satisfactorily explained by the appell ant.

The next circunstance which calls for an explanation is the
exclusion of the grand-children of the testtatrix from any
substantial |egacies wunder the will. It is true that a
bequest of Rs. 500 each is given to them but that can hardly
be regarded as fair or just to these children. It was,
however, urged by M. lyengar before us that Narayana
lyengar had, during his lifetine, given lands to his
sister’s daughters. He had al so spent considerable anpunts
on the occasion of their nmarriages and had given them each
val uabl e ornaments. ~In this connection, he referred us to
certain docunents exhibited under Ex. | G and attenpted to
show that ‘the | ands given to his sisters’ daughters were of
the value of Rs. 1,500 to Rs. 2,000 each. Apart from the
fact that the value of these lands is not clearly proved nor
are the circunstances under which they cane to be gifted to
t he donees, we

57
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do not think it would be possible to accept the argument
that even wth these gifts the testatrix would not have
thought of meking nore substantial bequests-to her grand-
chi l dren. It is not suggested -that the relations between
the testatrix and these grand-children were not cordial and
affectionate and so it would be reasonable to assume that
they woul d have been the objects of her bounties in a nore
i beral measure in ordinary circunstances.

There is one nore point which nust be considered in this

connecti on. As we have already nentioned the appellant’s
sons have received substantial bounties under the will. Are
these bequests probable and natural ? It nust be renmenbered
that the appellant cane into the famly of Annaji by

adoption long after the testatrix was married. The record
does not show that the testatrix was on such affectionate
terns with the appellant that she would have preferred to
make a bequest to his sons rather than to her own grand-
chi l dren. Indeed the appellant admtted that, at the
rel evant tinme, he was in straightened circunstances and was
i ndebted to the extent of nearly, Rs. 30,000; and it does
not appear that when he was faced with fi nanci a

difficulties of this magnitude he asked for or obtained any
assistance from his adoptive sister. That is why the
bequests to the appellant’s sons al so anpbunt to a suspi ci ous
ci rcunst ance which nmust be clearly explained by the
appel | ant. We cannot easily reject the argunent urged on

behal f of respondent | that the bequests have been nade in
the nanes of the appellant’s sons because, if they had been
made in his own name, the properties bequeat hed woul d  have
been attached and sold at the instance of his nunerous
creditors. W do not propose to neasure precisely the val ue

of the properties bequeathed to the appellant’s sons. It
would be enough to say that the said bequests are by no
means insignificant or unsubstantial. Therefore, we are

unable to see how the appellant can successfully challenge
the finding of the H gh Court that sone of the broad
features of the will appear to be inprobable and unfair; and

if that be so, the appellant will have to renove the
suspi ci ons ari sing
451

from these features before he can persuade the court to




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 17 of 24

accept the instrunent as the last will and testanent

of the testatrix.

In this connection it is necessary to bear in nmind that the
appel l ant whose sons have received the said bequests has
admttedly taken a very promnent part in bringing about the
execution of the will. He has prepared the draft and it was
at his dictation that the scribe wote the will. Indeed on
the inportant question as to when and how instructions were
given by the testatrix and whether or not in preparing the
draft those instructions have been faithfully carried out,
the only evidence adduced in the case is that of the
appel l ant and no one el se. Thus, the very inportant, if not
the decisive, part played by the appellant in the execution
of the will cannot at all be disputed in the present case.
M. lyengar, for the appellant, strenuously contended that,
in deciding whether the suspicions attending the execution

of the will have been renmoved or not, it would be necessary
to remenber that the whole of the relevant evidence is al
one way ‘and there is no evidence in rebuttal led by

respondent 1. His argunent is that the evidence adduced by
the appellant is satisfactory and the conclusion of the
trial court which was well-founded need not have been
reversed by the High Court: |In support of this argument,
M. lyengar referred us to several judicial decisions and
suggested that we shoul'd consider the evidence in the 1|ight
of these decisions. /According to him these decisions would
afford us consi derabl e assi stance and gui dance in
appreci ating the evidence in the present case.  That is why
we would now briefly refer to sone of the decisions cited
bef ore us.

According to the decisions in Fulton v. Andrew (1) "those

who take a benefit under a will, and have been instrunenta
in preparing or obtaining it, have thrown upon themthe onus
of showi ng the righteousness of the transaction ". ' | There

is however no unyielding rule of |aw (especially where the
ingredient of fraud enters into the case) that, when it has
been

(1) [1875) L.R 7 H L- 448.
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proved that a testator, conpetent in mind, has had "a wll
read over to him and has thereupon executed it, all further
enquiry is shut out ". In this case, the Lord Chancellor
Lord Cairns, has cited wth approval the wel |- known
observations of Baron Parke in the case of Barry v. Butlin

(1). The two rules of |aw set out by Baron Parke are: "
first, that the onus probandi Ilies in every case upon the
party propounding a wll; and lie nust satisfy t he
consci ence of the court that the instrument so propounded is
the last will of a free and capable testator"; "the -second
is, that, if a party wites or prepares a will under /which

he takes a benefit, that is a circunstance that @ ought
generally to excite the suspicion of the court and  calls
upon it to be vigilant and zeal ous in exam ning the evidence
in support of the instrument in favour of which it ought not
to pronounce unless the suspicion is renoved, and it is
judicially satisfied that the paper propounded does express
the true will of the deceased ". It is hardly necessary to
add that the statenent of these two rules has now attained
the status of a classic on the subject and it is cited by

all text books on wills. The will propounded in this case
was directed to be tried at the Assizes by the Court of
Probate. It was tried on six issues. The first four issues

referred to the sound and di sposing state of the testator’s
mnd and the fifth to his know edge and approval of the con-
tents of the will. The sixth was whether the testator knew
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and approved of the residuary clause; and by this |ast
clause the propounders of the will were nade the residuary
| egat ees and were appoi nted executors. Evidence was |led at
the trial and the judge asked the opinion of the jurors on
every one of the issues. The jurors found in favour of the
propounders on the first five issues and in favour of the
opponents oil the sixth. It appears that no |eave to set
aside the wverdict and enter judgnent for the propounders
not wi t hst andi ng the verdict on the sixth i ssue was reserved;
but when the case came before the Court of Probate a rule
was obtained to set aside the verdict generally and have a
new trial or to set aside the verdict on the

(1) [1838] 2 Mbo. P.C 480, 482.
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sixth issue for msdirection. It was in dealing with the
nerits of the finding on the sixth issue that the true | ega
position came to be considered by the House of Lords. The

result of ‘the decision was that the rule obtained for a new
trial 'was di scharged, the order of the Court of Probate of
the whole will was reversed and the matter was remtted to
the Court of Probate to do what was right with regard to the
qualified pro. bate of the wll.

The same principle was enphasized by the Privy Counci
in:Vellasawmry Servai v. Sivaraman Servai (1), where it was
held that, where/ a wll is propounded by the chi ef
beneficiary under it, who has taken a | eading part in giving
instructions for its preparation and in- procuring its
execution, probate should not be granted unl ess the evidence
renoves suspicion and clearly proves that the testator
approved the will.

In Sarat Kumari Bibi v. Sakhi~ Chand (2), the Privy Counci
nmade it <clear that " the principle which requires the
propounder to renove suspicions fromthe mnd of the Court
is not confined only to cases where the propounder ' takes
part in the execution of the wll and receives benefit under
it. There may be ot her suspicious circunstances attending
on the execution of the will and even in such cases it is
the duty of the propounder to renobve all clouds and. satisfy
the conscience of the court that the instrument ~ propounded
is the last will of the testator."” This viewis supported by

the observations nmade by Lindley and Davey, L.~ JJ., in
Tyrrell v. Painton (3). " The rule in Barry v. Butlin (4),
Fulton v. Andrew (5) and Brown v. Fisher (6), said Lindley,
L. J., "isnot inny mnd confined to the single case in
which the will is prepared by or on the instructions of the
person taking Ilarge benefits under it but extends to al

cases in which circunmstances exist which excite t he

suspi cions of the court.”

In Rash Mohini Dasi v. Unesh Chunder Biswas

(1) (1929) L.R57 I.A 96.

(3) [1894] P. 151, 157, 159.

(5) (1875) L.R 7 H L. 448.

(2) (1928) L.R 56 I.A 62

(4) [1838] 2 MO P. C 480, 482

(6 (1890) 63 L.T. 465.

(7) (1898) L.R 25 1.A 109.
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it appeared that though the will was fairly sinple and not
very long the making of it was fromfirst to last the doing
of Khetter, the nmanager and trusted adviser of the alleged
testator. No previous or independent intention of making a

will was shown and the, evidence that the test at or
under st ood the business in which his adviser engaged hi mwas
not sufficient to justify the-grant of probate. In this

case the application for probate nade by the w dow of Mdhim
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Chunder Biswas was opposed on the ground that the testator
was not in a sound and disposing state of nmind at the,
material time and he could not have understood the nature

and effect of its contents. The will had been adnitted to
the probate by the District Judge but the High Court had
reversed the said order. 1In confirmng the view of the High

Court the Privy Council nade the observations to which we
have just referred.

The case of Shama Charn Kundu v. Khettrononi Dasi (1), on
the other hand, was the case of a will the execution of
which was held to be not surrounded by any suspicious
ci rcumst ances. Shama Charn, the propounder of the wll,
clainmed to be the adopted son of the testator. He and three
others were appointed executors of the will. The testator
left no natural son but two daughters and his widow. By his
will the adopted son obtained substantial benefit. The
probate of the will with the exception of the |ast paragraph
was granted to  Shama Charn by the trial judge; but, on
appeal 'the application for probate was di sm ssed by the Hi gh
Court on_ _the ground that the suspicions attending on the

execution-of the will had not been satisfactorily renmpoved by
Shama Charn. The matter was then taken before the Privy
Council; and their Lordships held that, since the adoption

of Shama Charn was proved, the fact that he took part in the
execution of the will and obtained benefit under it cannot
be regarded as a suspicious circunstance so as to attract
the rule laid down by Lindley, L. J., in Tyrrell v. Painton
(2). In Bai Cungabai v. Bhugwandas Valji.(3), the Privy
Council had to deal with a will ~which was admtted to
probate by the first court, but on appea

(1) (1899) I.L.R 27 Cal. 522.~ (2) [1894] P. 151, 157, 159.
(3) (1905) I.L.R 29 Bom 530.
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the order was varied by excludi ng therefromcertain passages
which referred to the deed-poll executed on the sane day by
the testator and to the remuneration of the solicitor who
prepared the will and was appoi nted an executor and trustee
thereof. The Privy Council held that " the onus was on the
solicitor to satisfy the court that the passages onitted
expressed the true will of the deceased and that the court
shoul d be diligent and zeal ous in examning the evidence .in
its support, but that on a consideration of the whole of the
evidence (as to which no rule of Ilaw prescribed the
particular Kkind required) and of the circunmstances of the
case the onus was discharged ". In dealing with the question
as to whether the testator was aware that the -passages
excluded by the appeal court fromthe probate fornmed part of
the instrument, the Privy Council examned ‘the evidence
bearing on the point and the probabilities. In_ conclusion
their Lordships differed fromthe view of the appeal /court
that there had been a conplete failure of the proof -that the
deed-poll correctly represented the intentions of the
testator or that he understood or approved of its contents
and so they thought that there were no grounds for excluding
fromthe probate the passages in the will which referred to
that deed. They, however, observed that it would no doubt
have been nore prudent and business-like to have obtained
the services of sone independent w tnesses who mght have
been trusted to see that the testator fully understood what
he was doing and to have secured independent evidence that
clause 26 in particular was called to the testator’s
attention. Even so, their Lordships expressly added that in
coning to the conclusion which they had done they nust not
be understood as throwing the slightest doubt on the
principles laid down in Fulton v. Andrew (1) and other
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simlar cases referred to in the argunent.

In Perera v. Perera (2) it was held that when the testator
is of sound nmind when he gives instructions for a will but
at the time of signature accepts the instrument drawn in
pur suance thereof w thout being able

(1) (1875) L.R 7 H L. 448. (2) [1901] A.C. 354.
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to followits provisions, he nmust be deened to be of sound
mnd when it is executed. The will of Perera with which the
court was concerned in this case was signed with a cross by
the testator in the presence of five witnesses present at

the sane time who duly subscribed the will in the presence
of the testator. The Notary Public was also anbng the
persons present but he did not attest the wll. No

objection was taken in‘the court of first instance on this
ground, but, in the court of appeal, the said objection was
raised and it was heldthat the will was invalid on the
ground that though the Notary Public was present he had not
attested 'the instrument. The case was then taken to the
Supr ene Court in its collective capacity on revi ew
preparatory to an appeal to Her Majesty. The Suprenme Court
reversed the judgment under appeal and then proceeded to
determne the case on the merits. The court held by a
majority decision ‘that “the testator ~was of sound and
di sposing state of mind and restored the order of the
primary judge. Against this decision there was an appeal

In this case, the evidence about the instructions given by
the testator was very clear; and there was not the slightest
reason for disbelieving the statenent of Gooneratne that he
had drawn the will faithfully in-accordance with the details
of instructions given to him~ The will prepared from the
said instructions seenmed to be fair andjust disposition of
the testator’s property. There was no conceal nent about the

preparation of the will. The instructions were given on
June 1 and it was in the evening of June 4 that the will was
brought to the testator for execution. It is on these facts

that it was held, followi ng the observations of Sir Janes
Hannen in Parker v. Felgate (1) that if a person has /given
instructions to a solicitor to nake a will and the solicitor

prepares it in accordance with those instructions, all that
is necessary to mmke it a good will if executed by the
testator is that he should be able to think thus far: " 1f |
gave ny solicitor instructions to prepare a wll ~nmaking

certain dispositions about ny property | have no doubt that
he has given effect to ny intention and

(1) [1883] 8 P.D. 171
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accept the docunment which is put before ne as carrying it
out ". We would again like to enphasize that the evidence
about the instructions was very clear and definite in/ this
case and it was also clearly established that the will which
was just and fair was executed faithfully in accordance with
the said instructions given by the testator. |In such a case
whet her or not the will should be admitted to probate would
depend upon the opinion which the court may form about the
rel evant evi dence adduced in support of the will. It would
be difficult to deduce any principle fromthis decision and
to seek to apply it to other cases wthout reference to
their facts.

The last case to which reference nust be nmade is the
decision of the Privy Council in Harmes v. H nkson (1) It
appears that, in this case, the testator George Harnes died
in the city of Regina on April 4, 1941. Two days later M.
H nkson brought to the manager of the Canada Per manent Trust
Conpany at its office in Regina a document which purported
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to be the will of the said Harnmes. It was dated April 3,
1941, and naned the Trust Conpany as executor. Under the
will M. H nkson by a devise and bequest of the residue was

to benefit to a sumof nore than pound 50,000. M. Hinkson
was by profession a barrister and solicitor and had drawn
the will with no witness present until after the body of the
docunent was conplete. Then two nurses were called in to
witness its due execution. The Ilearned judge of the
Surrogate Court, after a lengthy trial affirmed the will and
decreed probate in solermm form On appeal, by a majority’
decision the order of the trial court was reversed. Then
there was a further appeal to the Suprenme Court of Canada.
It was heard by five |earned judges. By a mpjority (Hudson

J., alone dissenting) the appeal was allowed and the decree
of the Surrogate Court was restored. Against this decision
the appellant obtained special leave to appeal to His
Maj esty-in-Council ~ and it was urged on his behalf that,
since the document -was charged with suspicion from the
out set, probate

(1) (1946) 50 C.WN. 895.
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shoul d not have been granted to the respondent Hinkson. The
Privy Council did not accept this contention and dism ssed
the appeal. It 'was” in dealing wth the appel l ant’s
contention about the 'suspicions surroundi ng the execution of
the will that Lord Du Parcq nade the observations which we
have already quoted. Prima facie the facts on which the
appellant relied were strong enough; but the question which
according to their Lordships fell to be decided in the
appeal was whether the learned trial judge s decision on the
facts was erroneous and so nanifestly  erroneous that an
appel | ate court ought to set it aside. Their Lordships then
referred with approval to the principles which had been
frequently enunciated as to the respect which the appellate
court ought to pay to the opinionwhich a Judge who has
wat ched and listened to the witness has fornmed as to 'their
credibility (Powell v. Streatham ManoR Nursing’  Honme(1).
Their Lordships then briefly referred to the evidence'led in
the case and observed that it was inpossible for them
judging only fromthe printed page to decide between the
various opinions of M. Hnkson's character which its
perusal may | eave open for acceptance by different minds. In
the result they cane to the conclusion in agreenent with-the
Supreme Court that the trial court’s decision on the facts
must stand. It would thus be noticed that the decision of
the Privy Council proceeded nore on the basis that there was
no justification for interfering with a finding of  fact
recorded by the trial judge particularly when the /said
,finding rested on his appreciation of the evidence given by
several witnesses before him |In this connection it is
significant to note that the allegation of the appellant
that M. Hinkson had exercised undue influence on the
testator was repelled by the Privy Council wth the
observation that their acceptance of the judge’s findings of
fact leaves themno alternative but to reject it. Thus this
decision nerely serves to illustrate the inportance which
the Privy Council attached to the finding of fact recorded
by the trial court in this case.

(1) [1935] A.C 243.
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It is in the light of these decisions that the appellant
wants us to consider the evidence which he has adduced in
the present case. It would be convenient to begin with the
appellant’s story about the instructions given by the
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testatrix for preparing the wll. In the plaint the
appellant has referred to the sudden illness of t he
testatrix at Mandya and it is alleged that when she took il

the testatrix sent for himwith the obvious intention of
maki ng arrangenents regardi ng her properties. Accordi ngly
when he met her at Mandya she explained all her intentions
to himin the matter of disposing all her properties and her

rights thereto. In other words, the case made out in the
plaint clearly and specifically is that when the testatrix
was ill at Mandya she sent for the appellant and gave him
instructions for preparing a draft of her wll. However ,

when the appellant gave evidence he nade a materi a

i mprovenent in his story.. According to his evidence, the
appel l ant had received instructions fromthe testatrix a
year before the will was actually drafted. It was then that
the testatrix had given himthe gift deed (Ex. D) and asked
him to prepare the draft. Consi stently with this new
version the appell ant has added in his evidence that when he
nmet her at Mandya during her illness she rem nded him that
she had asked himto make a will for quite sone tinme and she
insisted that the draft should be  prepared w thout any
delay. In our opinion, the evidence given by the appellant
on this point is clearly an after-thought and his story that
he had recei ved previous-instructions cannot be accepted as
true. Besides, it /is sonewhat renmarkable that, on both the
occasions when the testatrix talked to the appellant and
gave instructions to himno one el se was present; and so the
proof of this part of the appellant’s case rests solely on

his own testinmony.  If the testatrix had really thought of
making a wll for over a year before it was actually
executed, it is unlikely that she would not -have talked

about it to other relatives including Kal bagal with whom she
was actually staying at the material tine.

Then it woul d be necessary to enquirte whether the
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draft which the appellant prepared was consistent with the
instructions alleged to have been given by the testatrix.
The draft, however, has not been produced in the case on the
plea that it had been destroyed; nor is it specifically
stated by the appellant that this draft was read out fully
to the testatrix before be dictated the contents of the wll
to the scribe. Thus even the interested testinony of the
appel l ant does not show that be obtained approval of the
draft fromthe testatrix after reading it out fully to her

cl ause by clause. It is comopn ground that- Mandya where the
testatrix was lying ill is a place where the assistance of
local lawers would have been easily available; and in

ordinary course the testatrix would have tal ked to Kal baga
and the appellant and they woul d have secured the assi'stance
of the lawers for drafting the will; but that is not/ what
the appellant did. He went to Mysore and if his evidence is
to be believed he prepared the draft w thout any ' |ega
assi st ance. Having regard to the nature of the recitals
contained in the will it is not easy to accept this part - of
the appellant’s case. Besides, as we have already indi-
cated, we find great difficulty in believing that the
el aborate recitals could have been the result of the
instructions given by the testatrix hersel f.

It is in the light of these circunstances that the direct

evi dence about the execution of the wll has to be
considered. The evidence of P. W | is really inconclusive
on the point about the execution of the will. Apart from
the fact that he had no clear recollection as to what
happened on the day when he attested the will, this w tness

has frankly stated that he could not state definitely
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whet her the whole of the docunent was read over to the
testatrix before he put the attesting signature; and it was
naturally of very great inportance in this case to produce
satisfactory evidence that the will was read out to the
testatrix and she understood the nature and effect of its
contents. On this point even if P.W | is believed it does
not help the appellant’s case. The evidence of P.W 2
cannot carry much wei ght because his main story that he was
present at the time when the wll
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was witten is wholly inconsistent with the evidence of P
W. 3, 4 and 7. That | eaves the evidence of the scribe and
the appellant hinself. The scribe (P.W 3) is a near
rel ati on of Kal bagal and even he does not at all support the
appel lant’s case about previous i nstruction because,
according to him the testatrix said that she would agree to
what ever the appellant -would get witten. The rel evant
evidence of this witness is clearly inconsistent wth the
appel | ant’’s case about previous instructions and so it would
be difficult to treat the evidence of this witness as suffi-
cient to prove that thetestatrix  fully wunderstood the
nature of the recitals in the preanble and the effect of the
di spositions before she put her signature to the will. The
evidence of the appellant (P.W 7) cannot obviously be
useful because it /is the evidence of an interested w tness
and is besides not very satisfactory. On behalf of the
appellant it was urged before us by M. lyengar that the
evi dence of Kalbagal (P. W 4) is disinterested and so it
shoul d be believed. = That al so appears to be the view taken
by the trial court. In our opinion, however, it would not
be right or correct to describe Kalbagal as whol |'y
di sinterested. Respondent No. 5 who is the step-brother of
Kal bagal and who stays with himin the sane house along with
their father has admttedly received substantial | benefit

under the wll. I f an undivided brother of P.W 4 has
received this benefit it would not be accurate to say that
the witness is wholly disinterested. Besides, it appears
fromthe evidence of Kal bagal that he knew not hi ng about the
execution of the will until the appellant asked himto get
some attesting witnesses for the will. This evidence does

not strike wus as natural or probable; but apart from it,
even Kal bagal’s evidence does not show satisfactorily that
the wll was read out to the testatrix so as to enable her
to wunderstand its full effect before it was signed by her
That is the whole of the evidence led by the appellant on
the question of the execution of the will. On this evidence
we are not prepared to hold that the H gh Court was in error
in comng to the conclusion that it was not shown that the
testatrix fully
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understood the contents of the will and put her signature on
t he instrument intending that the recitals and the
di spositions in the wll should be her recitals and

di spositions.

In this connection we would like to add that the |earned
trial judge appears to have msdirected hinmself in |aw
i nasmuch as he thought that the proof of the signature of
the testatrix on the will raised a presunption that the wll
had been executed by her. |In support of this view the
| earned judge has referred to the decision of the Calcutta
H gh Court in Surendra Nath Chatterji v. Jahnavi Charn
Mukerji (1). |In this case no doubt the Calcutta H gh Court
has hel d that on the proof of the signature of the deceased
or his acknow edgnent that he has signed the will he will be
presuned to have known the provisions of the instrunent he
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has signed; but M. Justice B. B. CGhose, in his judgnment,
has also added that the said presunptionis liable to be
rebutted by proof of suspicious circunstances and that
undoubtedly is the true |l egal position. What circunstances
woul d be regarded as suspi ci ous cannot be precisely defined
or exhaustively enunmerated. That inevitably would be a
guestion of fact in each case. Unfortunately the |earned
trial judge did not properly assess the effect of suspicious
circunstances in the present case to which we have already
referred and that has introduced a serious infirmty in his
final concl usion. Incidentally we nmay also refer to the
fact that the appellant obtained a power of attorney from
the testatrix on the sane day ; and that has given rise to
t he argunent that the appellant was keen on t aki ng
possession and nmanagenent of the properties wunder his
control even before the death of the testatrix. There is
al so anot her circunstance whi ch-may be nentioned and that is
that the SubRegistrar, in whose presence the document was
regi stered onthe sane day, has not been exam ned though he
was alive at the date of thetrial. On these facts then we
are inclined to hold that the H gh Court was justified in
reversing the finding of the trial court oil the question of
the due and valid execution of the will.

(1) (2928) |I.L.R, 56 Cal. 390.
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Before we part with this case, however, we would |ike to add
that the H gh Court was not justified in- recording its
findings on two other issues in the present appeal. As we
have already indicated, the H gh Court itself has observed
that, once it was held that the will had not been proved by
the appellant, no other issue survived for decision. Even
so, the H gh Court has expressed its conclusions in_ favour
of res-pondent | on the question about the character of the
subsequent acquisitions of items 3, 4 and 5 and about the
subsisting title of the testatrix in respect of all the
properties covered by the will. Having regard to the
relationship between the parties(it is difficult to under-
stand how nere entries in the revenue record made in the
nanme of Sadagopal achar or the | ong possessi on of
Sadagopal achar and, after his death, of Narayana |yengar can
prove the transfer of Lakshmamma’s title or its —extinction

by adverse possession respectively. It is apparent that, in
recordi ng these concl usions, the H gh Court has not fully or
properly consi der ed all the relevant evi dence; and
consequently, the reasons given by it are open to serious
challenge on the nerits. Indeed M. Viswanatha Sastri did
not appear to be inclined to support the said findings. We

do not, however, propose to decide these questions on._ the
nerits because in view of our conclusion on the principa
issue it is unnecessary to consider any other points, We
woul d, therefore, like to nmake it clear that the “said two
i ssues are not decided in the present proceedings and nay
have to be considered afresh between the parties if and when
they arise.
The result is the appeal fails and nust be dismissed but
there will be no order as to costs in this Court.

Appeal dism ssed
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