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ACT:

Sal es-t ax- Hi re-purchaye agreenents-Mtor vehicles purchased
with | oans taken from financiers-Financier whether liable to
sal es-tax as having effected 'sale’ through hire-purchase
agreenment - Travancore Cochin General Sal es-tax Act 11 of 1125
ME., s. 2(i), Explanation (1).

HEADNOTE:

The appellants were a |limted conpany with their registered
office at Madras. The Conpany carried on the business of
financing purchases ,of notor vehicles on the security of
those vehicles. A custoner desirous ,of purchasing a notor
vehicle but unable to pay the price to the deal er woul d nmake
part paynent to the deal er and then approach the appellants
for a loan. The appellants woul d advance the loan to the
custonmer on 'the strength of nine docunents executed by the
customer one of which 'Was a 'sale letter’ purporting to
sell the vehicle to the appellants on the date of the loan

anot her was a prom ssory-note agreeing to pay the difference
between the price of the vehicle and the amount paid by the
,customer to the dealer and interest +thereon at t he
stipulated rate. An,other of these docunments was the hire-
purchase agreenent itself; incl. 6 it recited that on the
customer paying the entire amount due wunder (the second
schedul e to the agreenment the vehicle would becone the /sole
and absolute property of the customer. On Septenber 28,
1958 the Sales-tax Oficer, Ernakulam issued “a notice
calling upon the appellants to file returns of | their
turnover fromsales in the course of business and to secure
regi stration as deal ers under the Travancore-Cochin Genera

Sal es-tax Act 11 of 1125 ME. and to furnish details of the
transactions ,of sale with parties in the State of Kerala in
the year 1955-56, 1956-57 and 1957-58. Later another notice
was issued for the years 1958-59 and 1959-60. " Me
appel l ants contended that they were not liable to pay Sal es-
tax on their financing transactions as they nmere financiers
and did not enter into any transactions of sale of goods
with parties within "the State of Kerala and that they were
not 'dealers’ under the Act. The ’'Sales-tax Oficer however
held that they were dealers and that the hire purchase
transactions entered into by themresulted in sales which
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were liable to sales-tax. According to the Sales-tax
authorities between the date on which the customer agreed to
purchase a vehicle and the date ,on which he becane ful

owner wi thout any encunbrance three sale transactions were
interposed-a sale by the dealer of the vehicle to the
"Customer; a sale by the custoner to the appellants under

the ’'sale letter’; and a sale by virtue of cl. 6 of the
hi re- purchase agreenent-while the second transacti on was not
liable to tax, the first and third were. The appellants

filed petition in the Hgh Court praying for wit of
certiorari and prohibition against the Sales-tax Oficer.
The High Court rejected these petitions. Wth certificate
under Art. 133(1)(a) of the Constitution the appellants cane
to this Court.

HELD : Per Shah and Sikri, \JJ. (i) The true effect of a
transaction my be deternined from the terns of t he
agreement considered in the ~light of the surroundi ng
ci rcumst ances. In each case the Court has, unl ess

prohi bited by statute, power to go behind the docunents and
to determ ne the nature of the transaction, whatever nmay be
the formof the docunents. An owner of goods who purports
to convey absolutely

829
or acknow edges to have conveyed goods and subsequently
purports to hire themunder a hire-purchase agreenent is not
est opped from proving that the real bargain was intended to
be a |l oan on the security of the goods. [841 (]
(ii) A hire-purchase agreement is a  conplex  transaction
The owner under a hire-purchase agreement enters into a
transaction of hiring out goods on the terns-and conditions
set out in the agreenent, and the option to  purchase

exerci sabl e by the custonmer on paynent - of al | t he
instal ments of hire arises when the instal nrents are paid and
not before. |In such a hire-purchase agreement there is no

agreement to buy goods; the hirer being wunder no '|ega

obligation to buy, has an option either to return the goods
or to beconme its owner by paynent in full of the stipulated
hire and the price for exercising the option. This class of
hi r epur chase agreenents nust be di stinguished from
transactions in which the custormer is the owner of the goods
and with a viewto finance, his purchase he enters into _an
arrangenent which is in the formof a hirepurchase agreenent
with the financier, but in substance evidences a |oan
transaction subject to a hiring agreenent under which the
lender is given the licence to seize the goods. [841 G 842
Bl

(iii)The appellants were financiers; they were not dealing
in motor vehicles. The notor vehicles purchased by ’'the
customer was registered in the nane of the custoner’ and
remained at all material tines so registered in his /nane.

In the letter taken fromthe custoner under which he agreed
to keep the vehicle insured, it was expressly recited that
the vehicle had been given on security for the | oan advanced
by the appellants. As a security for repaynment of the |oan,
the custonmers executed a promi ssory note for the anpbunt paid
by the appellants to the dealer of the vehicle. The so-
called ’'sale-letter’ was a formal document which was not
made effective by registering the vehicle in the name of the
appel l ants and even the insurance of the vehicle had to be
effected as if the customer was the owner. The appellants’

"right to seize the vehicle was nerely a licence to ensure
conpliance with the terms of the hire-purchase agreenent.
The custoner remmined qua the world at |arge the owner, and
remai ned in possession, and on condition of performing the
convenants had a right to continue to remain in possession.
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The right of the appellants may be extingui shed by paynent
of the anmount due to themunder the terns of the hire-
purchase agreenent even before the date fixed for paynent.
The agreenents undoubtedly contained sever al oner ous
covenants but they were all intended to secure to the
appel l ants recovery of the anpbunts advanced. The intention
of the appellants in obtaining hire-purchase and allied
agreenments was to secure the return of |oans advanced to
their custoners. The transactions were nerely financia

transactions. [844 CH

As there was no sale no sales-tax could be levied on the
transactions as decided by this Court in Gannon Dunkerley &
Co.

State of Madras v. Gannon Dunkerley & Co., [1959] S.C.R

379, Re Watson Ex Parte O ficial Receiver in Bankruptcy,
(1890). 25 QB.D. 27. Mays v. Pepper, (1905) A.C. 102 and
Pol sky v. S. And A Services [1951] 1 AIl E R 185, referred
to.

K. L. Johar & Co. v. Deputy Commercial Tax Oficer, AIl.R
(1965) S.'C.-1082, distinguished.

Per Subba Rao, J. (i) There was no question in the present
case of going behind the docunents executed by the parties
to determine their true intentions. The transactions in
qguestion were in accordance with nmercantile usage. Both the
financiers and the /custoners entered with

830

eyes open into | transactions of _hire-purchase. Thei r
intention was ex. pressed in clear terns. They could have
executed hypothecation bonds but they did not, and entered
instead into hire-purchase transactions. There was no
reason to canouflage the real nature of the transactions.
None was suggested. They were therefore bound by the terns
of the agreement. [833 A-B]

(ii)Neither the fact that the agreements were entered into
because the customers had no funds to purchase the notor car
nor the circunstance that part of ~ the consideration was
already paid to the dealer affects the nature of the
transacti on. The fact that the custoner executed a pro-
nm ssory note for the noney advanced by the financier does
not affect the question for that was nergedin the hire-
purchase transaction. |If the said terns were not carried
out the custoners could not claimany rights wunder the
agreenents and the financier continued to be the owner freed
fromany obligation created under the agreenments. Could-the
financier thereafter return the prom ssory note? He could
not . The transactions purported to he hi r e-pur chase
agreements and they nmust be treated as such as the conmon
intention of the parties was to ent er into such
transacti ons. A deeper study of the transactions showed
that the dealer and the financier were closely connected
Conpanies and for their own reasons they had split- up the
busi ness of hire-purchase between them |In effect ‘and in
substance, the dealer w thout receiving the whol e noney put
the customers in possession of the cars wunder the hire-
purchase agreenents. [833 H, 834 (]

(iii) 1f the transactions were hire-purchase agreenents in
terns of the judgnent of this Court in Ms. K L. Johar &
Co. when all the terns of the agreenents were satisfied and
the option was exercised,, sales took place in the goods
which till then had been hired. Having thus fructified into
sal es the transactions were liable to sales-tax. [831 B; 834
Bl

M s. K. L. Johar & Co. v. The Deputy Conmerical Tax
Oficer, Coinmbatore Ill, [1965] 2 SS.C R, 112 relied on
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JUDGVENT:
CIVIL APPELLATE JURISDICTION : Civil Appeals Nos. 673 and
677 of 1964.
Appeals from the judgment dated December 5, 1963 of the
Kerala High Court in Original Petition Nos. 1153, 1012,
1880, 1885 and 1886 of 1962.
A V. Viswanatha Sastri and R Ganapathy lyer, for appel-
I ant .
P. Govinda Menon and M R K Pillai, for respondent No.
1
SUBBA RAO, J. delivered a dissenting Opinion. The Judgnent
of SHAH and SIKRI, JJ. was delivered by Shah, J.
Subba Rao, J. | regret my inability to agree. The facts of
the case and the argunents of earned counsel have been fully
stated by nmy |earned brother; Shah, J., and | need not
recapi tulate them here
The short questionis whether the hire-purchase agreenents
entered into by the appellant with its custoners are
transactions

831
of sale of goods or are only documents securing the return
of the | oans advanced by it to its customers.
It is comon case that the said docunments ex facie
purported’ to be hire-purchase agreenments and if that was
their real character, in ternms of thejudgnent of this Court
in Messrs. K L. Johar & Co. v. The Deputy Conmercial Tax

Oficer, Coinbatore I11(1), when all the terns of the
agreenents were satisfied and the option was exercised,
sales take place in the goods which till then ‘had been

hired. The contention, therefore, was that in executing the
documents the common intention of the parties was that they
shoul d be docunents securing the | oans and that the form of
hi repur chase agreenent was adopted to achieve that purpose.

At the outset the nature of hire-purchase agreenents may be
briefly noticed. Hire-purchase agreenments have cone to stay

as part of the social service in the comercial world. It
enabl es persons of ordinary neans to buy the necessities of
life which the nodern scientific advancenent offers. Under

that systemone can buy a car, a refrigerator, furniture,
cooking apparatus, and as a matter of fact any article of
utility. It enables the hirer to own the article of his
choice by paying on easy instalnents, and the dealer to
provide it for himfor profit without any risk to hinself,
It has beconme a common and famliar instrument of mercantile
soci al service. Sinmonds, J., in Transport and GCenera
Credit Corporation Ltd. v. Mrgan (2) said
"It must be renenbered that hire-purchase
agreenments now play a very large part in the
conmercial and social life of the comunity,
and the financing of those hi r e- pur chase
agreements is an enornous business, both in
the city of London and el sewhere. It appears
to me that the financiers and the dealers co-
operate in the comopn venture of nmaki ng
feasi bl e the whol e business of hire-purchase
agreenments, which is now, for good or for
evil, a necessary part of our social life. To
regard one party to that commopn venture, which
is now a recognized nercantile service, as
carrying on the business of a noney-I|ender is,
as | have said before, an abuse of |anguage."
VWat is true of England is, to a | esser degree, true of
India, particularly in the big cities of India.
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Now, |et us see howthis systemwas evolved. At first the-
said transaction took place directly between a dealer and
hi s,

(1) [1965] 2 S.C R 112.

(2) [1939] 2 Al E.R 17, 28.

832

customer : the dealer wanted to sell his goods and the buyer
was not in a position to pay the entire sale price of the
goods in one lunp sum The parties, therefore, entered into
hi re- purchase agreenent where under the dealer continued to
be the owner till the entire consideration was paid by the
customer in terns of the agreenent and till he had exercised
his option to buy the goods covered by the said agreenent.
But the dealer was not always financially sound enough to
wait till such tinme asall the instalnments would be paid

The second stage in the-evolution in the hire-purchase
system was when a financier intervened between the dealer
and the customer: The financier used to purchase goods from
the dealer and then to enter into an agreenent wth the
custonmer.. At that stage the financier becane the owner and
the customer became the hirer till such time as he carried
out the ternms of the agreement. A further variation of the
transaction was that the custoner purchased the goods by
payi ng the entire consideration to the dealer with the help
of the financier; he then sold the goods to the financier
and entered into an agreenent of hire-purchase with him In
this type of transaction, the dealer went out of the picture
altogether : the financier took the place of the dealer and
the customer continued to be the hirer. Some times, as the
present case illustrates, the custonmer mght find sone noney
but could not provide the whole consideration. In that
event also, the transaction could be put through in the
af oresaid manner either with the dealer or the financier, as
the case may be.

The object of the hire-purchase system was to help to
finance the custoner in order that he m ght purchase the
property. Though that was the object, the transaction took
the formof hirepurchase agreenent. The main feature of the
agreenment, apart fromsnall variations, was that the ‘dealer

or the financier continued to be the owner till the terns of
the agreement were fully conplied with by the customer and
the option to purchase the same was exercised by him | f

the terns were not conplied with, the dealer or the
financier, as the case may be, could ternm nate the agreenent
and take back the goods. |In such a transaction, the _comon
intention of the dealer, the financier and the custoner was
that the transaction should take the formof a hirepurchase
agreenment whi ch woul d becone a sale on the conpliance of the
terns of that agreenent. No doubt the financing operation
could have taken the formof a nortgage or pledge, but the
parties, for their nutual benefit and conveni ence, . entered
into a hire-purchase transaction

833
In the absence of any fraud or undue influence, the question
resolves itself into a sinple question of intention. The

transactions were in accordance with the nercantile usage.
Both "the financier and the custoners with open eyes entered
into the transactions of hire-purchase. Their intention was
expressed in clear terms. They could have execut ed
hypot hecati on bonds, but they did not, and instead entered
into hire-purchase transactions. There was no reason to
canouflage the real nature of the transactions. None was
suggested. They were, therefore, bound by the terms of the
agr eenent s.

The subtle distinction sought to be made between the tran-




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 6 of 14

sactions in question and other transactions are out of place

little clues have no bearing, as there was no attenpt to
canoufl age the real nature of the transactions. It may be
that the consideration was not the full value, but nothing
prevented the owners fromselling their cars for a snaller
price, for they expected to got them back on their returning

the amount in terns of the agreenents. The circunstance
that there was no express term for reconveying is not
material, for the termthat on the conpliance of the terns

of the agreenent the hirer woul d becone the owner would
serve the sanme purpose

The whole fallacy of the argunment lies in the attenpt to
equate such commercial transactions with ordinary sales of
property and agreenents to evade statutory provisions. it is
true that in India there are reports replete with decisions
where courts attenpted to find out the real intention of the
parties when docunents were executed to hide their rea
i ntention. There are al so decisions, both in India and in
Engl and, where courts applied various tests to find out the
real intention of a document when it was executed to evade
certain statutory provisions. These decisions have no
bearing in the context of a hire-purchase agreenent entered
into in the course of business. Al the parties knew the
nature of the transaction and accepted the terns enbodied
t her eunder.

In the present case the transactions were adnittedly hire-
purchase agreenents. The financier purchased the cars for
the ampunts required to be paid to the dealer  and entered
into specific hire-purchase agreenents with the custoners.
They contained all the usual terms that are found.in a hire-
purchase agreenent. Neither the fact that the agreenents
were entered into because the custoners had no funds to
purchase the notor-cars nor the circunstance that ‘part of
the consideration was already paidto the dealer affects the
nature of the transaction. The fact that the custoner
executed a prom ssory note for the noney advanced by

834

the financier does not affect the question, for ‘that was
nerged in the hire-purchase transaction. |If the said terns
were not carried out, the customers could not claim any
rights wunder the agreenents and the financier continued to
be the owner freed fromany obligation created under the
agreenents. Can the financier thereafter enforce t he
prom ssory note ? | think he cannot. As | have stated
earlier, the transactions purported to be hire-purchase
agreenments and they nmust be treated as such, as the conmon
i ntention of the parties was to ent er i'nto such
transacti ons. A deeper scrutiny of the transactions shows
that the dealer and the financier were closely connected
conpanies and for their own reasons they have split up the
busi ness of hire-purchase between them |In effect- and in
substance, the dealer w thout receiving the whole noney put
the customers in possession of the cars wunder the ‘hire-
pur chase agreenents.

For the aforesaid reasons, | hold that if the agreenents had
fructified into sales, they were liable to sal es-tax. The
Hgh Court, in ny view, gave a correct answer to the

guesti on propounded for its opinion

In the result, the appeals fail and are dismssed wth
costs.

Shah, J. On Septenber 29, 1958 the Sales Tax O ficer, 1st
Crcle, Ernakulam issued a notice calling upon t he
appellants to file returns of their turnover fromsales in
the course of business and to secure registration as dealers
under the Travancore-Cochin General Sales Tax Act 11 of 1125
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ME. and to furnish details of the transactions of sale with
parties in the State of Kerala in the years 1955-56, 1956-57
& 1957-58. A simlar notice was issued by the Sales Tax
Oficer on March 3, 1962 in respect of the transactions
within the State for the years 1958-59 and 1959-60. The
appel l ants contended that they were not Iliable to be
assessed under the Act. They contended that they were nere
financiers and that they did not enter into any transactions
of sale of goods with parties within the State of Kerala and
that they were not "dealers" within the meaning of the Act.
The Sales Tax Oficer by orders dated March 25, 1962 and
July 6, 1962 held that the transactions between the
appel lants and certain parties within the State of Kerala
were sales within the nmeaning of the Act and the appellants
were dealers liable to be assessed under the Act. The Sales
Tax O ficer accordingly reiterated his demand upon the
appellants to file returns of their turnover in respect of
sales for the five years in question along with details of

all transactions in the State and "to produce evidence to.
prove the correctness and conpl eteness of their returns".
835

The appellants then noved the H gh Court of Kerala under
Art. 226 of the Constitution for wits of «certiorar
guashing the proceedi ngs of the Sales Tax O ficer and for
wits of prohibition restraining that Officer from taking
further proceedi ngs agai nst the appellants under his orders
dated March 25, 1962 and July 6, 1962. ~ The H gh Court of
Kerala rejected these petitions upholding the view of the
Sales Tax Oficer that on the  transactions between the
appel l ants and their custonmers sal es tax was payabl e wunder
t he Travancor e- Cochin General Sales Tax Act.. Wth
certificate granted by the High Court under Art. 133(1) (a)
of the Constitution, these appeals are preferred.

The appellants are a conpany incorporated under the |ndian
Conpani es Act, 1913, and have their registered office in

Madr as. The Conmpany carries on- business of financing
purchases of notor vehicles on the security of those
vehi cl es. The manner in which these transactions were

effected is briefly this. A custoner desirous of purchasing
a notor-vehicle, but unable to pay the price to the ~deal er

agrees to purchase the vehicle and makes part paynent of the
price to the dealer. He then approaches the appellants  and
requests that a | oan be advanced to him On the appellants’
agreeing to grant a |loan, the customer executes nine docu-
nments-(1) an application requesting the appellants to grant
a loan of a stated anpbunt on the security of the notor-
vehicle; (2) a "sale letter" reciting that the customer had
on the date of the application for loan 'sold to the
appel l ants the notor-,vehicle; (3) a bill which recites that
for the amount nmentioned in the "sale letter" and received
in full, the custoner has sold to the appellants the vehicle
bel onging to the custoner; (4) a receipt for the amount of
the bill describing it as the value of the vehicle sold to
the appellants; (5) an agreenent called the hire-purchase
agreenment under which the appellants agree to let out to the
custonmer and. the customer agrees to take on hire the notor-
vehicle for a specified termsubject to determnation on
condi tions nentioned therein; (6) a prom ssory-note agreeing
to pay the difference between the price of the vehicle and
the anmpunt paid by the custonmer to the dealer, and interest
thereon at the stipulated rate; (7) a letter from the
customer requesting the appellants to pay to the dealer the
amount agreed to be advanced to him (8) a letter addressed
to the appellants agreeing and undertaking to keep the
vehicle, on the security of which the loan was granted,
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i nsured against "conprehensive risks"; and (9) a letter
addressed to the Mdtor Vehicles Authorities intimting that
t he notor-vehicle "is the subject of hire. pur chase
agr eenent bet ween the custonmer "as owner" and t he
appel l ants, and requesting the Authorities to "make a note
of the

836
hire-purchase agreenent” in the registration certificate
standing in the nanme of the custoner. The schene for

financing the purchase of the vehicle is therefore that the
cust omer purchases the vehicle fromthe dealer directly and
gets it registered in_his nane. At his request the
appel lants agree to advance the balance of the price
remaining to be paid, and pay it to the dealer on the cus-
tomer’s executing a promissory-note for repaynent of the
anmount , a hire-purchase agreenment and ot her rel ated
docunent s. On repaynent of the anmpunt stipulated to be
pai d, the vehicle becones the sole and absol ute property of
t he custoner.
The relevant ternms of the hire-purchase agreenent may now be
set out. In-the preanble of the agreenent, it is recited
that the agreenment is between the appellants to be described
as "the owners" the custoner to be described as "the Hrer"
and "the @uarantor™, who guarantees due performance and
observance by the custonmer of all the clauses and covenants
of the agreenent and agrees to pay on demand any nonies due
or which nmay becone payable to the owners under the
agreenment either by way of hire “expenses  or danages,
repairs, replacenments or other supplies. By the first
clause it is recited that the owners (the appellants) wll
et and the hirer (the custoner) will take on hire the notor
vehicle for a specified nunber of cal endar nonths subject to
determ nation as nentioned in the agreement. C ause 2 sets
out the conditions of hiring. Thereby the custoner agrees
to pay rent to the appellants punctually; to take proper
care of the vehicle and keep it in good condition and to
keep it insured for its full value; to pay all rents, rates,
taxes payable by himin respect of the prem ses where the
vehicle shall for the tine being be garaged and all [Iicence
fees, insurance prenium and other duties payable in respect
of the said vehicle; to keep the vehicle in his sole custody
and possession; and to permt the appellants to inspect the
vehicle at all reasonable tines during the hiring; not to
cause, permt, allow or suffer any person to acquire -any
[ion on the vehicle; not to cause, permt or allow or suffer
the vehicle to becone liable to distress, execution or any
ot her process levied or issued against the custoner; and not
to assign, sell, pledge, charge, wunder let, Ilend or
otherwise part with the possession, custody or . beneficia
interest in the vehicle of the customer therein under the
agreenment without the consent of the owners. By cl. 3 al
noni es payable to the custoner by any insurer for [loss or
danmage to the notor-vehicle are assigned to the owners.
Clause 4 sets out the conditions in which the agreement is
to stand determ ned without any notice to the custoner.
Those conditions are
837

(a) failure to pay any of the hiring

instalments within the stipulated tine;

(b) cust omer becom ng i nsol vent or
conpounding with his creditors;

(c) cust oner pl edgi ng or sel ling or
attenpting to pledge or sell or otherw se

alienate or transfer the vehicle;
(d) customer suffering any act or thing
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whereby or in consequence of which the vehicle

nay be distrained, seized or t aken in

execution under |egal process;

(e) customer breaking or failing to perform

or observe any conditions.
On the determnation of the agreement all the instalnments
previously paid by the custoner stand forfeited to the
owners who shall thereupon be entitled to sieze the vehicle
and to sue for all the instalnents due and for danages for
breach of the agreenent. Under cl. 5 the customer has the
option at any time to determ ne the agreenent by delivering
up the vehicle at his own cost to the owners, and by cl. 6
on the custoner paying the entire anmobunts due wunder the
second schedule, the vehicle becones the sole and absolute
property of the custonmer. By el. 7 it is provided that if
the appellants seize the vehicle and take possession of it
under cl. 4, or if the custoner-returns it under cl. 5, the
customer ~shall remain liable to the appellants for arrears
of the anmount of hire up to the date of such seizure or
return. Under cl. 8 it is agreed that the custonmer shal
maintain —registration of the vehicle in his own name,
provided that the custoner shall transfer the registration
in the name of the appell ants whenever required to do so by
them and especial 'y when the custonmer conmts a breach of
any of the conditions of the agreenent.
According to the sales-tax authorities, ‘between the date on
whi ch the custoner agreed to purchase a vehicle and the date
on which he becane full owner of the vehicle wthout any
encunbrance, three sale transactions were interposed : a
sale by the dealer to the custoner; a sale by the customer
to the appellants under the "sale letter" referred to
earlier; and a sale by virtue of cl. 6 of the hire-purchase
agreenent . It is common ground that the first transaction
is taxable under the appropriate Sales Tax Act. On behalf
of the State of Kerala it is conceded that the second
transaction is not taxable, but- it is so because the
customer is ordinarily not a dealer within the neaning of
the Act, but they contend that inasmuch as under that
transaction the appellants
838
become transferees of the rights of the customer in the
vehicl e under the sale letter, when by the operation of cl
6 of the hirepurchase agreenent the rights of the appellants
are extinguished, there results a sale in favour  of the
customer which is taxable under the Act. ~We are in this
case concerned with the exigibility to tax of what the State
of Kerala contends is a sale resulting fromthe payment of
all the instal ments under the hire-purchase agreenent.
The appellants submt that execution of a "sale letter” by
the , custonmer acknow edgi ng sal e of the vehicle to them does
not create in themany right of ownership, the "sale letter"
being nerely one of a set of documents under whi ch
arrangenent for granting a loan and for ensuring- repaynent

of the noney advanced by the appellant’s is made. The
appel l ants say that they do not becone owners of the vehicle
under the "sale letter", that the true effect of the

transaction on the execution of the nine docunents is to
hypot hecate the vehicle in favour of the appellants, that
the wvehicle ,continues to remain of the ownership of the
customer, and that wunder cl. 6 of the hi r e- pur chase
agreenment there is extinction of ,encunbrance and not a
transfer of title which may be called a sale taxable under
the ' Travancore- Cochin General Tax Act.

The Travancore-Cochin General Sales Tax Act 11 of 1125 ME
was brought into force in May 1950. The State authorities
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had, it is conceded, no power to enact a statute for |evying
tax on a transaction which does not conform to t he
definition of 'sale’ within the neaning of the Indian Sale
of Goods Act : State of Madras v. Gannon Dunkerley & Co.
(Madras) Ltd. (1) The ' Travancore-Cochin General Sales Tax
Act by S. 2(j) defines "sale’ as follows :
"' sale’” with all its grammatical variations
and cognate expressions neans every transfer
of the property in goods by one person to
another in the course of trade or business for
cash or for deferred paynent or other val uabl e
consi deration and includes also a transfer of
property in goods involved in the execution of
a works ,contract, but does not include a
nort gage, hypothecation’, charge or pledge;
Expl anation (1).--A transfer of goods on the
hi repurchase or ~other instalnment system of
payment -~ shal |, notw thstanding the fact that
the seller retains the title in the goods as
security for paynent of the price, be deened
to be a sale:
(1) [1959] S.C R 379.
839

Expl anati on

(2).- ‘ . . . "
It isinthe light of this definition that the liability to
tax of the transactions resulting from cl. 6 of the
agreement falls to be deternmined. If, by the operation of
cl. 6, title to the vehicle is, 'under an existing contract
to sell, transferred to the: custoner for~ a price, the

transaction is a sale, and istaxable.

The appellants are financiers and their business is to
advance loans on favourable terns  on the security of
vehi cl es. This is effected by obtaining a prom ssory-note
for repayment of the ampunt advanced, and a hire-purchase
agreement which provides a mechanismfor recovery  of the
anmount . It is true that a "sale(letter" is obtained from
the customer, but the consideration for the sale letter is
only the balance remmining payable to the dealer, after
giving credit against the price of the vehicle the anount
paid by the custoner. The application for a |loan, and the
letter addressed to the appellants undertaking to insure the
vehicle expressly nention that a loan is asked for and
granted on the security of the notor-vehicle under the hire-
purchase agreenent. It is the customer who Jinsures the
vehicle, and in the books of the Mdtor Vehicle Authorities
he remains, with the consent of the appellants, owner of the
vehicle. Undue inportance to the acknow edgrment of sale in

the "sale letter" and the recital of sale in the bill and in
t he recei pt cannot therefore be att ached. These
docunents--"sale letter", bill and receipt-nust beread with

the application for granting a | oan on the security of the
vehicle, the letter in which the custoner requests the
appel l ants to pay the bal ance of the price remaining to  be
paid by himto the dealer, the prom ssory-note executed by
himfor that anount, the undertaking to insure the vehicle,
and intimation to the Mdtor Vehicles Authorities to make
note of the hire-purchase agreenent.

The hire-purchase agreenent executed by the customer un-
doubt edl y contai ns several onerous covenants. The custoner
has to pay all rents, rates, taxes and other out goings
regularly, to take proper care of the vehicle, to get it
insured, to keep it fully repaired, and not to assign, sell
pl edge, charge, underlet, lend or otherwise to create any
lien thereon. The hire-purchase agreenent is liable to be
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determned if any of the eventualities nentioned in cl. 4 of
the agreenent happens and the appellants have the right to
seize the vehicle. These. covenants are only material in
considering the true intention of the parties entering into
the hire-purchase agreenent, it is irrelevant that in a
gi ven case these covenants may not be enforced by a Court in
a dispute arising between the appellants and the custoner,
or relief may be granted pCl. 166-7

840

on the ground that they contain penal clauses. In
considering the true intention of the parties, the terns of
cl. 6 of the hirepurchase agreenment are inmportant : it is

stipulated there-by that "Upon the Hrer (custoner) paying
the entire ampunt due under Second Schedul e herein, the said
vehicle shall becone the sole and absol ute property of the
Hrer." The intention clearly disclosed thereby is that on
payment of the _amount due at-any tine after the hire-
pur chase agreenment, ~the vehicle would be free from
encunbrance. It is also to be noted that the agreenent does
not contenplate exercise of an option on paynent of a
nom nal sum of noney asis to be found in other hire-
purchase agreenments. Execution of the prom ssory-note, the
hi re-purchase agreenent and the other docunments, in our
judgnent, indicate that it was the intention of the parties
not to transfer any interest in the vehicle by the custoner
to the appellants : it was intended to give security by
hypot hecating the vehicle in favour of the -appellants and
for ensuring repaynent of the 1loan advanced that the
customer submtted to the various onerous conditions of the
hi re- purchase agreemnent.
A hire-purchase agreenment is normally one under which an
owner hires goods to another party called the hirer and
further agrees that the hirer shall have an option to
purchase the chattel when he has paid a certain sum or when
the hire-rental paynents have reached the hire-purchase
price stipulated in the agreement. But there are variations
when a financier is interposed between the owner of the
goods and the custonmer. The agreenent, ignoring variations
of detail, broadly takes one or the other of two forms : (1)
when the owner is unwilling to |look to the purchaser of
goods to recover the bal ance of the price, and the financier
who pays the bal ance undertakes the recovery. In this form
goods are purchased by the financier fromthe dealer, and
the financier obtains a hire-purchase agreenent from the
customer under which the latter becones the owner of the
goods on paynment of all the instalnents of  the stipulated
hire and exercising his option to purchase the  goods on
payment of a nomnal price. The decision of this Court in
K. L. Johar & Company v. Deputy Commercial Tax  Oficer(1)
dealt with a transaction of this character. (2) In the other
form of transactions, goods are purchased by the ‘“custoner,
who in consideration of executing a hirepurchase agreenent
and allied docunents renmains in possession of the ' goods,
subject to liability to pay the amount paid by the financier
on his behalf to the owner or dealer, and the financier
(1) [1965] 2 S.C.R 112.
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obtains a hire-purchase agreenment which gives hima licence
to seize the goods in the event of failure by the custoner
to abide by the conditions of the hire-purchase agreenent.
The true effect of a transaction may be determined from the
terns of the agreenent considered in the light of the
surroundi ng circunstances. In each case, the Court has,
unl ess prohibited by statute, power to go behind the
docunents and to determ ne the nature of the transaction,
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what ever may be the formof the docunents. An owner of
goods who purports absolutely to convey or acknow edges to
have conveyed goods and subsequently purports to hire them
under a hire-purchase agreenent is not estopped from proving
that the real bargain was a | oan on the security of the

goods. If there is a bona fide and conpl eted sal e of goods,
evi denced by docunents, anterior to and i ndependent of a
subsequent and distinct hiring to the vendor, t he

transaction may not be regarded as a | oan transaction, even
t hough the reason for which it was entered into was to raise
noney. If the real transaction is a | oan of nbney secured
by a right of seizure of the goods, the property ostensibly
passes under the docunents em bodying, the transaction, but
subject to the terns of the hiring agreenment, which becone
part of the buyer’'s title, and confer a licence to seize.
Wien a person desiring to purchase goods and not having
sufficient noney on hand borrows the amount needed from a
third person and pays it over to the vendor, the transaction
bet ween t he custoner and the | ender will unquestionably be a
| oan transaction. The real character of the transaction
would not be altered if the | ender hinmself is the owner of
the goods and the owner -accepts the prom se of the purchaser
to pay the price or the balance remining due against
delivery of goods. But a hire-purchase agreenent is a nore,
conpl ex transaction. The owner under @ the hire-purchase
agreenment enters into a transaction of ‘hiring out goods on
the terns and conditions set out in the agreenent, and the
option to purchase exercisable by the custoner on paynment of
all the instalments of hire arises when the instalments are
paid and not before. In 'such a hirepurchase agreenent
there is no agreenent to buy goods; the hirer being under no
| egal obligation to buy, has an option either to return the
goods or to becone its owner by paynent in full  of the
stipulated hire and the price for exercising the | option
This class of hi mpurchase agreements nust be distinguished
fromtransactions in which the customer is the owner of the
goods and with a view to finance his purchase he enters into
an arrangenment which is in the formof a hire purchase
842
agreenment with the financier, but in substance evidences a
| oan transaction, subject to a hiring agreement under which
the lender is given the licence to seize the goods.
A fewillustrative cases decided by the courts in Engl and,
whi ch do not inport conplications arising fromthe Bills  of
Sale Act, 1878 and the Hire Purchase Act, 1938, nmay be
briefly noticed. In Re Watson, Ex Parte Oficial ' Receiver
in Bankruptcy(l) it was held that in adjudging the true
nature of a transaction purporting to be a sale of persona
chattels, followed by a hiring and purchase agreenents,
whereby the vendor agreed to hire the chattels from the
purchaser and to pay quarterly suns for such hire, -until a
certain anmpunt was paid, when the chattels were to becone
again the property of the vendor, and power was given to the
purchaser to take possession of the chattels on default  of
paynment, the formof the transaction cannot be given undue
i mportance. The Court held that no sale or hiring of the
chattel was intended, the object in truth being to create a
security for a | oan of noney to the supposed vendor fromthe
supposed purchaser. The transaction was therefore one of
| oan. Lord Esher, M R, observed at p. 37
PP when the transaction is in truth
nerely a loan transaction, and the |lender is
to be repaid his loan and to have a security
upon the goods, it will be unavailing to cloak
the reality of the transaction by a sham
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purchase and hiring. It will be a question of
fact in each case whether there is a rea
purchase and sale conplete before the hiring
agr eenent . If there be such a purchase and
sale in fact and afterwards the goods are
hired, the case is not within the Bills of
Sal e Act. The docunent itself nust be | ooked
at as part of the evidence; but it is only
part, and the Court nust | ook at the other
facts, and ascertain the actual truth of the
case."
In Mass v. Pepper(2) one Mentered into a contract wth a
wi ne nerchant under which the latter was to provide pound
2,000 for purchasing the furniture of a hotel which was
agreed to be purchased by M. The wi ne nmerchant paid pound
2,000 to the vendor who gave a receipt for that sumas part
of a purchase noney of the furniture. Mthen executed a
hi re-purchase agreenent in favour of the w ne nerchant and
the w ne nmerchant let the furniture to Mto be paid for by
i nstal ments~ and the furniture not to becone property of M
till all the instalnents were paid. It was
(1) [1890] 25 QB.D. 27
(2) [1905] A.C. 102.
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held by the House of Lords that the «circunstances showed
that the transaction was nerely col ourable and was a | oan on
the security of the hire-purchase agreenent.
In Pol sky v. S. and A. Services(-') the plaintiff purchased
a notor-car and gave a cheque for the price. 'Being unable
to make arrangement  for the cheque, he entered into a
transaction with the defendants who carried on the  business
of financing the purchase of notor-cars. " Though the
plaintiff had purchased the motor-car, and nerely sought a
| oan, the transaction between him and the defendants was
carried out by neans of docunents used by the defendants
when financing purchase of motor-cars, and they purported to
buy the nmotor-car fromthe plaintiff and to let it out to
him under a hire-purchase agreenent. The plaintiff/ then
brought an action for a declaration claimng that hire-
purchase agreenent was void under the Bills of Sale Act,
1882. Lord Goddard, C J., in upholding the claim of the
plaintiff observed at p. 188
"A considerable nunber of cases were

cited...... on the point which may, 1 think
be conveniently divided into tw Ilines of
aut hority. There is on the one hand, the

class of cases, of which Yorkshire Railway
Wagon Co. v. Maclure-(1882) Ch. D. 309-and
British Railway Traffic & Electric Co. .
Kahn-(1921) WN. 52-are good exanples, /where
the transaction in question has been held to
be a genuine sale followed by a hire-purchase
agreement, and, therefore, unaffected by the
Bills of Sale Acts, and, on the other " hand,
there is the class, which includes Re Watson

Ex p. Oficial Receiver in Bankruptcy-(1890)
25 QB.D. 27-and Madell v. Thomas & Co.-(1891)
1 QB. 230-where the court has held, on facts
not very dissimlar fromthose in the present
case, that the real transaction was one

of loan, and, therefore, it was avoided by
reason of the Acts. There is no doubt, |
think, as to the deciding principle. The
Court has to determ ne whether the transaction
in question is a genuine sale by the origina
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owner of the chattel to the person who is
finding the noney and a genuine reletting by
the latter to the original owner on hire

pur chase terns, or whet her t he
transacti on though taking that form is
not hing nore than a | oan of noney on the
security of the goods........... The Court

is not to |look nerely at the
(1) [1951] 1 AIl E.R 185.
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docunent s. It nust discover what the rea
transaction was. As Lord Esher, MR, said

(1891) 1 QB. 2341 in Madell v. Thomas & Co. :
the court'is to |ook through or behind the
documents, and to get at the reality; and, if
in reality the docunents are only given as a
security for money, then they are bills of
sale.” ™"
In the light of these principles the true nature of the
transactions of.~ the appellants nay now be stated. The,
appel | ants _are carrying onthe business of financiers : they
are not dealing in notor-vehicles. The not or-vehicl e
purchased by the custoner is registered in the name of the
customer and remains at all material times so registered in

his name. In the letter taken fromthe customer under which
the latter agrees to keep the vehicle ‘insured, it is
expressly recited that the vehicle -has ‘been given as
security for the |oan advanced by the appellants. As a

security for repaynment of the l|oan, the custoner executes a
prom ssory-note for the ambunt paid by the appellants to the
dealer of the vehicle.  The so-called "sale letter" is a
formal docunent which is not nmade effective by registering
the vehicle in the nane of the appellants and even the
insurance of the vehicle has tobe effected as | if the
,custoner is the owner. Their right to seize the vehicle is
nerely a licence to ensure compliance with the terms- of the
hi re-purchase agreenent. The custoner remains qua the world
at large the ,owner and remains in possession, and on
condition of performng the covenants has a right to
continue to remmin in possession. The right  of t he
appel l ants may be extingui shed by paynment of the anount due
to themunder the terns of the hire-purchase agreenent -even
bef ore the dates fixed for paynent. The agreenent
undoubt edl y contai ns several onerous covenants, but they are
all intended to secure to the appellants recovery of the
amount advanced. W are accordingly of the view that the
intention of the appellants in obtaining the hire-purchase
and the allied agreenents was to secure the return of |oans
advanced to their custoners, and no real sale of the vehicle
was intended by the custoner to the appellants. The
transacti ons were merely financing transactions. The
appeals wll therefore be allowed with costs in this | Court
and the Hi gh Court. One hearing fee.

ORDER
In accordance with the opinion of the majority the appeals
are allowed wth costs in this Court and the H gh Court.
One hearing fee.
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