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Wl TH
[Cvil Appeal Nos.2162-70/88; 1942-53/88; 3657-72/90; 3284-
85/90; 1507/84; 3105/88; 5929/90; 6263/95; 1768/ 90]
JUDGMENT

S. B Mpj nudar, J.

This group of appeals arising from diverse orders
passed by Custons, Excise & Gold (Control) Appellate
Tri bunal (hereinafter referred to as " CEGAT' ) can be
conveniently classified into three categories of cases.
Category (1) consists of CGCivil Appeals Nos.3105 (NM of
1988; 1768 (NM of 1990; 3284-85 (NM of 1990 5929 (NM of
1990; and 6263 (NM of 1995 filed on behalf of Revenue by
the Collectors of Central Excises concerned, whereinit is
contended that preparations fromsilicone as manufactured by
the respondent-nmanufacturers at the relevant tine were
covered by Central Excise Tariff Item 15A(l1) and not by
Tariff Item 15AA as cont ended by the r espondent -
manuf acturers and as upheld by the Tribunal. Category (2)
consists of Civil Appeals Nos.1942-53 of 1988; 2162-70 (NW
of 1988; and 3657-72 (NM of 1990 noved by Ms Hco Products
Ltd. being aggrieved by the diverse orders of the Tribuna
whi ch has taken the viewthat silicone oil manufactured by
them and/or inported by them as the case may be, was |iable
to be brought to tax under Central Excise Tariff Item15A as
applicable at the relevant tine of manufacture or inport, as
the case my be, and not under residuary Tariff Item 68 as
contended by them for the purpose of determning the
appropriate exci se duty payabl e by them ' and/or
countervailing duty payable by them on these goods. Category
(3) consists of Cvil Appeal No.453 of 1986 noved by Ms
Reliance Silicon (1) Pvt. Ltd. and Cvil Appeal No.1507 of
of 1984 noved by Ms Hico Products Ltd. These two appellants
are manufacturers of preparations out of silicone The
grievance of the appellant in Gvil Appeal No.453 of 1986 is
agai nst the Tri bunal s order hol di ng t hat silicone
preparations prepared by them are covered by Tariff Item
15A(1) and would not be covered by Tariff |Item 68. The
grievance of the appellant in Cvil Appeal No.1507 of 1984
is of asimlar nature, nanely, that silicone preparations
manuf actured by the wongly held exigible to Central Excise
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duty under Tariff Item 15A(1) by the to Tribunal. As commopn
guestions arise for our consideration, these matters were
heard together and are being disposed of by this comon
j udgrent .

Category (1)

For the sake of convenience we will first deal with the
grievance voiced on behalf of the Revenue by the Collectors
concerned in their appeals against the decisions of the

Tribupnal. It nust be noted at the outset that five Menber
Bench of the Tribunal in its judgnment in the case of
Col l ectors of Central Excise, Bonbay I1I1 v. Auxichem

reported in 1988 (34) E.L.T. 637 has exhaustively gone into
the entire factual data dealing with this controversy and
has taken the view that silicone preparations are not
silicone but only preparations containing silicone for use
in textile processing and by their very nature these
preparations are akin® to surface active preparations,
wetting agents, ~softeners and 'as such classifiable under
Item 15AA of the Central Excise Tariff. As the question for
consideration is ~of a highly technical nature depending for
its answer _onthe chem cal characteristics of the products
on the anvil of scrutiny, the decisions rendered by the
Tri bunal which is an expert body on the subject cannot be
lightly interfered with in appeals unless it is denonstrated
that the findings reached and the conclusions arrived at by
the Tribunal are /such which no reasonable man well
acquai nted with the subject could arrive at or are otherw se
erroneous in |aw or  based on no evidence. Keeping in view
these contours of enquiry in these statutory appeals we my
now proceed to deal - wth the main contentions canvassed by
| earned counsel for the Revenue in support of its appeals.
It was vehenently contended before us-that the five nmenber
Bench of the Tribunal had erred in'taking the view that
silicone preparations were covered by Central Excise Tariff
I[tem 15AA and not Tariff Item 15A(1) which held the field at
the relevant time when the concerned goods were manufactured
and when their exigibility to duty was to be considered.
Tariff Item 15A(1) as applicable at the relevant tine read
as under:

"15A. Artificial or Synthetic
resins and plastic materials; and
ot her materi al s and articles

speci fied bel ow :

(1) Condensati on pol ycondensati on
and Fifty poly-addition products,
whet her or percent not nodified or
Pol yrmeri sed, and ad whether or not

i near (for exanpl e, val orem
pheno-pl asts, am no plasts, alkyds,
pol yal | yl esters and ot her

unsat urat ed pol yesters, silicones);
pol yet hyl ene and co Pol yrmeri sation
products (for exanpl e;
pol yet hyl ene,

pol yt et r ahal oet hyl enes,

pol yet hyl ene, pol yst yrene,
pol yvi nyl chl ori de, pol yvi nyl
acetate, polyvinyl chl oroacet at e

and other polyvinyl derivatives,
pol yacrylic and pol yrmet hacrylic

derivati ves, coumar onei ndene
resins); regener at ed cel l ul ose;
cel | ul ose nitrate, cel | ul ose

acetate and other cellul ose esters,
cellul ose ethers and ot her chem ca
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derivatives of cel | ul ose,
pl asticised or not (for exanple,
col l odions, celluloid); vulcanised
fibre; har dened pr ot ei ns (for
exanpl e, har dened casein and
hardened gel atin); natural resins
nodi fied by fusion (run guns);
artificial resins obt ai ned by
esterification of natural resins or
of resinic acids (ester guns);
chemi cal derivatives of natura
rubber (for exanple, chlorinated
r ubber, r ubber hydr ochl ori de,
oxi di sed rubber, cyclised rubber);
ot her high pol ymers, « artificia

resins and artificial pl astic
materials, including alginic acid,
its salts ~and -esters; linoxyn."
Rel evant Expl anations to this Tariff Itemread as under
"Explanation Il; In sub-item (1),
"Condensat’i on, pol ycondensation

pol yeddi ti on, pol ynerisation and
co- polymerisation products” are to
be taken to apply only to goods of
a ki nd pr oduced by cheni ca
synthesis answering to one of the
follow ng descriptions :-

(a) artificial ‘'plastics, including
artificial resins;

(b) silicones;

(c) resols |iquid polyisobutylene,
and simlar artificial
pol ycondensation or pol ynmerisation
products.

Expl anation I11: Sub-item (1) is to

be taken to apply to materials in

the following forns only:-

(a) liquid or pasty (including

emul si ons, di spersions and and

sol utions);

(b) bl ock, | unps, powder.s

(i ncl uding nmoul di ng powder s) ,

granul es, flankes and simlar bulk

f orms;

(c) waste and scrap "

Tariff Item 15AA on the other hand reads as under

"15AA Organi c surface-active

agents Twenty (other than soap);

surface-active percent preparations

and washi ng preparation, ad whether

or not containing soap. valorem

A mere look at the Tariff |Item 15A shows that if the
commodity manufactured is artificial or synthetic resin or
any plasitc material it would be covered by the sweep of
this Item But the Itemgoes further and refers to other
materials and articles specified therein. It is of course,
true t hat Item 15A(1) refers to condensati on
pol ycondensati on and poly-addition products whether or not
nodi fied or polynmerised and also refers to esters and ot her
unsat urat ed pol yesters, silicones. The products prepared out
of silicones by mxing themw th other diluting agents like
water etc. are not within the sweep of the said Item On the
other hand if such inported silicone oil is diluted and
mxed with water so that the mxture can be utilised as
organi c surface agent or as surface-active preparations and
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washi ng preparations it would be Tariff Item 15AA which
woul d squarely get attracted It hes, been held by the
Tribunal in the judgnment under appeal that silicone oi
whi ch was inported by the manufacturers was m xed with water
and other diluting agents and such silicone preparations
prepared by utilising inported silicone oil on which
admttedly countervailing duty was paid under Tariff Item
15A(1) itself ~could not be considered to have renained
silicone itself but would be treated to be products al npost
akin to surface-active preparations, wetting agent s,
softeners and, therefore liable to be classified under Item
15AA. It has to be kept in viewthat the silicone oil which
was i nported by the concerned manufacturers was subsequently
diluted and nixed and used in The nmanufacture of Their
products, nanely silicone softeners 662 and silicone AU 331
etc. They manufactured no goods by the process, condensation
and pol ycondensation etc Such ~silicone preparations out of
i mported silicone oil which underwent process of dilution
could not / be treated to have remained silicone itself so as
to attract ~Tariff Item 15A(1). The Tribunal was, therefore,
justified-in placing the ~diluted silicone oil and other
preparations fromsilicone as classifiable under Tariff Item
15AA. The amendnent brought about in 1982 by anmendi ng Tariff
[tem 15A(1), in our view would not make any difference in
favour of the Revenue for the sinple reason that before the
anended Item 15A(1) as reproduced herei nabove would apply it
shoul d be shown that by the process -of manufacture
undert aken by the concerned respondent-assessees any process
of condensation. polycondensation and poly-addition was
resorted to qua the concerned silicones. The Tribunal has
noted as a matter of fact that the inported silicone oi
whi ch had borne the countervailing duty wunder Tariff Item
15A(1) had not wundergone such process -of condensation
pol ycondensati on and poly-addition but had only got' dil uted
by addition of water and other dilutants so as to make it a
surface active agent. Therefore such a diluted product as
manuf actured by the concerned respondents cannot be brought
to tax under Tariff Item 15A(1) but would if at all be
assessed to excise duty only under. Tariff Item 15AA as
rightly held by the Tribunal. W have carefully gone through
the judgnent of the five Menber Bench of the Tribunal
i mpugned in these appeals by the Revenue. In para (g) of the
j udgrment under appeal the Tribunal has observed at under

"9, The only silicones that are

assessabl e under Item 15A are the

synthetic polyners, the first stage

when the silicone product, or if I

may call it the undiluted, unm xed

silicone polyner is produced by

synthesis. Generally speaking the

states in which silicone appears

are fluids, resins and el astoners.

Fromthese three so-called prinmary

silicones a nunber of derived

products like seal ant s, ring

washers, adhesives, surface active

preparation, encapsulation cenent

etc. are obtained. Many of these

preparations are in emulsions. A

t hese pr eparati ons have ot her

materials, additives, emulsifiers

etc. added to aid and help in the

use of the preparations in the

desired industry application."

W do not find any error of law or any perversity in
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the reasoning adopted by the Tribunal on the facts of these
cases. On the contrary in our viewthe decision of the
Tribunal is well sustained on the evidence on record and
calls for no interference in these appeal s noved by the
Revenue.

Cat egory (2)

That takes wus to the consideration of appeals by the
assessees conprised in Category (2). So far as these appeal s
are concerned the main grievance was voiced by |earned
counsel for the appellant in Cvil Appeal Nos.1942-53 of
1988. The learned counsel submitted that silicone oi
i mported by the appellant at the relevant time was governed
for the purpose of custons duty and countervailing duty not
by Tariff |Item 15A(1) but by the residuary Item 68 and
accordingly it would be covered by Chapter 38 of the Customns
Tariff of India 1985-86 which held the field at the rel evant
time and would be out of Chapter 39 thereof. So far as this
contention is concerned a close |look at Tariff Item 15A(1)
of the Central Excise Tariff which would be relevant for
deci ding the countervailing duty liability of the appellant-
i mporter would be apposite. It is true as contended by
| earned counsel for the appellants that the Head Note of
Tariff Item 15A talks of artificial or synthetic resins and
plastic materials. ‘However it also does talk of other
materials and articles specified in the said Item
Therefore, it is not' possible to agree with the contention
of learned counsel for the appellant-inporter that other
articles and materials nust necessarily partake the
character of artificial or synthetic resins or nust be
resins of any other type, as that contention would nake the
wi de phraseol ogy enployed in- the very same Item in its
second part concerning other mat erial s ~and articles
specified in the said Itemotios and would denude these
words of their real neaning and content. Tariff Item 15A(1)
as noted earlier covers condensation, polycondensation and
pol y-addition products whet her or not nmodi fi ed or
pol ymeri sed and also covers esters and other unsaturated
pol yesters silicones. A bare reading of the ‘aforesaid
wordings in Item 15A(1) of the Central Excise  Tariff my
prima facie suggest that only silicone items not in fluid
state may get covered by the sweep of the said Item
However, no doubt in connection with the sweep of the said

I[temremains once we turn to Explanations Il end I'll as
engrafted in the very same Tariff [tem 15A(1).  To
recapi tul ate Explanation |l reads that in sub-item (1)
condensati on, pol ycondensat i on or pol y- addi ti on

pol yrmeri sati on and co-polynerisation products are to be
taken to apply only to goods of a kind produced by chem ca
synthesis answering to one of the descriptions enunerated
therein which include silicones. Therefore, any condensation
and pol ycondensation or poly-addition in connection wth the
silicones would bring the article within the sweep of Tariff
[tem 15A(1). If any doubt remmins in connection wth the
physi cal appearance of such products containing silicone it
is set at rest by Explanation Il which | ays down that sub-
item (1) of Item 15Ais to apply to naterials even in the
liquid or pasty forns. Consequently silicone Iliquid also
woul d be covered by Tariff Item 15(1) once it has undergone
condensati on, polycondensation or poly-addition. Learned
counsel for the appellant fairly stated that it is not his
case that silicone liquid which the appellant had inported
had not undergone a process of chemical synthesis by way of
condensati on, polycondensation, poly-addition etc. but his
submission is that in the historical background of anended
[tem 15A(1) it should be held that the said Itemalong with
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its Explanations only covered those types of silicone
products which resenble resins. 1In order to support this
contention he invited our attention to Chapter 39 of Custons
Teriff of India 1985-86 and submtted that Heading 39.01/06

covered only resins and not liquids Ilike silicone oi
i nported by the appellant. The said Headi ng reads as under
Headi ng Sub- headi ng No. and St andard Centra
No. description of article Rat e of Exci se
duty Tariff
Item
(1) (2) (3) (4)
39. 01/ 06 Condensati on, polycondensa- 200% 15A.
tion and polyaddition 15B
products, whet her or not 16B

nodi fi ed or polynerised,

and whet her or not |inear

(for exanpl e, phenopl asts,

am nopl asts, al kyds, polyallyl
esters and ot her unsaturated
pol yesters, silicones);

pol yneri sation and co-pol yne

ri sstion products (for exanple,
pol yet hyl enes,

pol yt et r ahal oet hyl enes,

pol yi sobut yl ene, pol ystyrenes
pol yvi nyl ‘chl ori de, polyvinyl
acetate, polyvinyl chloroacetate
and ot her polyvinyl - derivatives,
pol yacrylic and polynethacrylic
derivatives, coumaronei ndene
resins); regenerated cell ulose;
cellul ose nitrate cellulose
acetate and ot her cellul ose
esters, cellul ose ethersand

ot her chemical derivatives of
cel lul ose, plasticised or not
(for example, collodions;
cellul oid); vulcanised fibre
har dened proteins for exanple,
har dened casein and hardened
gelatin); natural resins

nodi fied by fusion (run guns)
artificial resins obtained by
esterification of natura
resins or of resinic acids
(ester guns); chem ca
derivatives of natural rubber
(for exanple, chlorinated
rubber, rubber hydrochloride,
oxi di sed rubber, cyclised
rubber); other high polyners
artificial resins and
artificial plastic materials,
including alginic acid, its

salts and esters; |inoxyn.
We cannot appreciate how the said Heading would not
cover silicone oil . Silicone which has undergone process of
condensati on, pol ycondensat i on and pol y-addi ti on i s

expressly covered by the said Heading. It cannot, therefore,
be said that the residuary Heading found in Chapter 38 of
the said Custons Tariff which deals wth mscellaneous
chemical products not elsewhere specified as indicated in
Heading No 38 01/19 could be effectively pressed in service
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by the appellant. So far as the claim of exigibility to
countervailing duty is concerned, as we have shown earlier
Central Excise Tariff Item 15A(1) read with Explanations |

and I'll clearly shows that silicone oil inported by the
appel | ant which has undergone the process of condensati on,
pol ycondensati on and pol y-addition would squarely get
covered by the sweep of the said Tariff Item 15A(1). The
view taken by the Tribunal in this connection cannot be
found fault with Learned counsel for the appellant strongly
relied upon a decision of the Tribunal in the case of Taml
Nadu El ectricity Board, Madras v. Collector of Custons,
Madras 1983 (12) E.L.T. 174. The said deci sion was rendered
in connection with resins classified under Chapter 39 of the
Custons Tariff. It was held that if the copol yner resin had
a special ability to cause exchange of ions, it could not be
regarded as nerely artificial. resin but as a class of
products which had been  given characteristics that made
their use appropriate-only in a particular respect and for a
particul ar purpose, nanely ion exchange, rather than as a
general purpose resin. On the peculiar facts of the case
before the Tribunal it Was held that the products concerned
could be treated as water treatnment chemicals and not as
artificial resins so as to attract Chapter 39 of the Custons
Tariff, W fail to  appreciate how the said decision can be
of any avail to the appellant on the facts of the present
case. Learned counsel for the appellant next contended that
the earlier Tariff Item 15A of the Central Excise Tariff
which was earlier pressed in service by the appellants and
whi ch contention was accepted by the Revenue was al npbst
identical with the anended Item 15A(1) save and except
addition of sone further itens but for applicability of item
15A(1) it had to be shown that the concerned produce was
artificial or synthetic resin or an article nade up
therefrom It is not possible to agree. The whole Tariff
[tem 15A(1) wunderwent a sea change when it was anmended in
1992 and canme on the Statute Book. The Explanations Il and
1l to this amended Itemwere not existing on the Statute
Book when earlier Tariff Item 15A(1) held the field.
Consequently it cannot he said that the anmended I'tem 15A was
alnost pari materia with the earlier Item 15A as contended
by | earned counsel for the appellant. It has to be kept in
view that for deciding the liability to tax the clear
wordi ngs of the Itemhave to be considered and gi ven effect
to when on the express words of the Item the concerned
products get squarely covered by the sane reference to the
past history of the said Item as mght have existed in a
different form prior to its amendnment would lose all its
significance and would remain a past event only and cannot
be validly pressed in service for deciding the taxability of
the product which is covered by the sweep of the anended
Item Learned counsel for the appellant then submitted that
artificial resins and plastic materials are the only itens
which are in the sweep of amended Item 15A(1). W have
al ready shown that the sweep of the Item is nore
conprehensive and covers materials other than artificia

resins and plastic materials. It was lastly contended that a
Tariff Advice was issued in 1984 by the Additional Coll ector
of Central Excise, Thane which showed that even after
amendment of Tariff Item 15A of the Central Excise Tariff
Pol yet hyl ene d ycol continued to be classifiable under Item
No. 68 and not under |Item 15A(1). The said Tariff Advice is
at page 118 of the Paper Book in Civil Appeal Nos.1942-53 of
1988. W fail to appreciate how this Tariff Advice can
advance the case of the appellant any further. Polyethyl ene
G ycol mght have been treated to have continued to be
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classified under Tariff Item 68 despite anendnent of Tariff
I[tem 15A. W are not concerned with such a product. The
short question with which we are concerned is whether
silicone oil inmported by the appellant is covered for the
purpose of deciding the countervailing duty payabl e thereon
by Central Excise Tariff Item 15A(1) or not. So far as that
guestion is concerned as the product was inported after the
amendnment of Tariff Item 15A it is the anended Item which
will govern the same. As we have discussed earlier the wide
sweep of the said Itemespecially in the light of the two
Expl anations engrafted therein, would clearly cover the
article in question. Consequently, no fault could be found
with the view of the Tribunal that the fluid silicone oi
imported by the appellant. was a silicone polynmer and,
therefore, liable to be covered for the purpose of custons
duty under Custons Tariff Chapter 39 and al so assessable to
countervailing duty as  per Central Excise Tariff Item
15A(1).

Cat egory (3)

That' takes us to the -consideration of two appeals
conprised-in Category (3). So far asthe Civil Appeal No.453
of 1986 noved by Ms Reliance Silicon (I) Pvt. Ltd. is
concerned, the commodities manufactured by themwhich are in
di spute before us are silicone oil and also other silicone
preparations |ike enulsions. In view of our discussion while
di sposing of Civil Appeals conprised in Categories (1) and
(2) it must be held that silicone oil manufactured by them
woul d squarely be covered by Tariff Item 15A(1) while so far
as silicone emulsion.and other silicone preparations are
concerned as they are nmade by -using silicone oil or other
conponents of silicone they -would not be covered by Tariff
[tem 15A(1) but would be covered by Tariff Item 15AA. But in
no case they would be covered by Tariff Item 68 which is a
residuary Item The judgrment and order of the Tribunal as
challenged by the said appellants wll stand nmnodified
accordingly by hol di ng t hat silicone oil sinpliciter
manuf actured by the appellants  would be |iable to be taxed
under Tariff |Item 15A(1) while silicone oil emul'sions and
ot her preparations containing silicone manufactured by the
appel lant will be covered by Tariff Item 15AA and in either
case residuary Tariff Item 68 would not apply. The
respondent authorities are directed to reframe relevant
assessnments accordingly and reconpute the excise payable by
the appellant for the relevant period. So far ~as Gvi
Appeal No. 1507 of 1984 is concerned the disputed item
manuf actured by the appellant consists of silicone emulsion
manuf actured fromsilicone oil. In view of our discussion in
connection with cases falling in Categories (1) and (2) and
also in the light of our aforesaid findings in appeal of Ms
Reliance Silicon (1) Pvt, Ltd. it nust be held that the
product of silicone enulsion manufactured by the<appell ant
is liable to be taxed under Tariff Item 15AA and not under
Tariff Item 15A(1). The judgnent and order rendered by the
CEGAT dated 2nd December 1983 confirmng the order of the
Col l ector of Central Excise (Appeals) dated 11th March 1983
and the order of the Assistant Collector of Central Excise
dated 13th July 1982 will be liable to be set aside. The
respondent authorities are directed to re-assess the duty
liability of the appellant wunder Tariff Item 15AA for the
rel evant period.

In the result all the appeals conprised in Categories
in Categories (1) and (2) are liable to fail and are
di smissed while Cvil Appeal No.453 of 1986 conprised in
Category (3) is partly allowed as aforesaid. In this case as
detention order dated 31st January 1986 was based on the
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order of the Tribunal whichis partly set aside by us the
respondent is directed to re-issue appropriate detention
order, it found necessary, in the |light of reconputation of

excise duty liability during the relevant period as held
her ei nabove by us. So far as Civil Appeal No.1507 of 1984 is
concerned the same is allowed as aforesaid. There will be no

order as to costs in all these appeals.




