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PETI TI ONER
RAJI NDER PERSHAD

Vs.

RESPONDENT:
STATE OF HARYANA
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BENCH:
VARADARAJAN, A. (J)
BENCH:

VARADARAJAN, A. (J)
FAZALALI, SYED MURTAZA
THAKKAR, M P. (J)

Cl TATI ON
1983 AIR 878 1983 SCR (3) 355
1983 SCC (3) 452 1983 SCALE (1)686
ACT:

Preventi on of Food Adulteration Act; 1954-Section 16(1)
(c)-Food Inspector/ sought to take Sanple of Foodstuff-
Di sappearance of shopkeeper from Shop-Wether ampunts to
prevention fromtaking sanple.

HEADNOTE:

A Food Inspector visited the appellant's grocery shop
and demanded a sanple of dhania for analysis. Leaving the
shop on a false pretext, the appellant did not return to the
shop for quite a long time. Thereupon after follow ng the
requi site procedure the Food Inspector took a sanple of
dhania in the absence of the appellant.

On a charge under Section 16(1)(c) of the Prevention of
Food Adulteration Act, 1954 that the appellant had prevented
the Food Inspector from taking a sanple of the article of
food, the trial court convicted and sentenced  him The
conviction and sentence were affirmed on —appeal. The Hi gh
Court dism ssed his crimnal revision petition

In appeal to this Court it was contended that nere
di sappearance fromthe shop after the sanple was denanded by
the Food | nspector, w thout anything nore, did not
constitute an offence of prevention of the Food Inspector
fromtaking a sanple.

Di sm ssing the appeal
N

HELD: The appellant had been rightly convicted and
sentenced under s. 161(1) (c) of the Act. The appellant’s
di sappearance from the shop for a long tine, amunted to
prevention of the Food Inspector from taking a sanmple . in
accordance with the provisions of the Act and the Rules. No
ot her overt act is necessary to constitute the offence. [361
F-H

Muni ci pal Board. Sanbhal v. Jhaman Lal, AIR 1961 All.
103; Mam Chand v. State, 1971 Crl. L. J. 1772; Habib Khan v.
State of Madhya Pradesh, 1971 MP. L. J. 883, approved.

Jagannath v. State of Mdhya Pradesh, 1977 Crl. L.J.
974; Narain Prasad v. State of Rajasthan, AIR 1978 Raj asthan
162 overrul ed.
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JUDGVENT:

CRI M NAL APPELLATE JURI SDICTION: Criminal Appeal No.
615 of 1981.

356

Appeal by Special leave fromthe Judgnent and Order
dated the 6th May, 1981 of the Punjab & Haryana Hi gh Court
in Crimnal Revision No. 562 of 1979.

Ura Datta, T.C. Sharma and A.D. Ml hotra for the
Appel lant. R N. Poddar for the Respondent.

The Judgrment of the Court was delivered by

VARADARAJAN. J. This appeal by special |eave is
di rected agai nst the judgnent of the Punjab and Haryana Hi gh
Court, dismssing Crimnal Revision Case No. 562 of 1979
which was filed by the appel lant agai nst the judgment of the
Addi ti onal Sessions Judge, Gurgaon who affirmed the judgnent
of the Chief Judicial Mgistrate, Gurgaon sentencing the
appel l ant ‘to rigorousinprisonment for six months and a fine
of Rs. | 1,000 under s. 16 (1) (c) of the Prevention of Food
Adul teration Act, 1954 as anended fromtine to tine.

We disnissed the appeal and confirmed the conviction
and sentence on 5.4. 1983 for reasons to be giving later. W
hereby give the reasons.

The charge against the appellant was that when the Food
| nspector, GQurgaon, Sant Lal Anand (P.W2) went to the
appel l ant’ s grocery shop at Farrukh Nagar at about 4 p.m on
27.8.1976 he prevented P.W2 fromtaking a sanple of dhania
fromthe stock kept for sale by slipping away fromthe shop
under sone pretext. The case of prosecution was that when
the Food Inspector (P.W2) visited the appellant’s grocery
shop acconpanied by Dr. Aggarwal, Medical officer |Incharge,
Primary Health Centre, Farrukh Nagar (P.W1) and Dr. Yadav,
Chi ef Medical Oficer (Health), @urgaon (P.W3). The
appel I ant was found to have stored 6 kgs. of dhania for sale
in his shop. P.W 2 disclosed his identity to the appell ant
and demanded a sample of the dhania for analysis and sought
to serve the notice Ex P/B and tendered Rs. 4.80 as the
price of 600 gns. of dhania asked for. The appel'l ant went
away from the shop wunder the pretext of passing urine
wi t hout accepting the notice Ex. P/B or the sumof Rs. 4.80
tendered by P.W2 and he did not come back to the shop
though P.W. 1 to 3 waited there for about 11/2 hours. There
after PPW2 took a sanmple from the shop in the absence of
the appellant and prepared the spot nenmo Ex. P/Ain the
presence of P.W. 1 and 3 and subsequently filed the
conplaint Ex. P/C in the Court of the Chief Judicia
Magi strate, Gurgaon against the appellant for contravention
of s.16 (1) (c) of the Prevention of Food Adul teration
357
Act, 1954 as anmended, by preventing himfromtaking a sanple
of the article of food.

After the examination of P.W. 1 to 3 a charge was
franed against the appellant for the offence punishable
under s. 16 (1) (c) of the Act and he pleaded not guilty to
the charge and clained to be tried.

The prosecution relied on the evidence of PPW. 1 to 3
who deposed to the facts nmentioned above. The appell ant
stated when exanined under s. 313 Criminal Procedure Code,
that he is running a cloth business at Delhi and had
casually visited his father’s grocery shop at Farrukh Nagar
on 27.8.1976 when P.W. 1 to 3 canme there and he went to
call his father Uggar Sain (D.W 1) and cane back to the
shop alongwith D.W 1 after about 6 or 7 minutes and that
P.W. 1 to 3 had gone fromthe shop by that tine. The
appel | ant exami ned his father as DDW 1 in his defence.
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The learned Chief Judicial Mgistrate, Gurgaon who
tried the case rejected the evidence of DW 1 as being
i nterested and unreliable and accepted the evidence of P.Ws.
1to 3 of whomP.W 1, however, <could not identity the
appel l ant as the person who went away fromthe shop without
accepting the notice and cash tendered by P.W2 and found
followi ng judgment of the Punjab and Haryana Hi gh Court in
Krisha Lal & Os. v. State of Haryana(l) that the appellant
was guilty of having prevented the Food Inspector (P.W 2)
fromtaking a sanmple of the article of food by goi ng away
fromthe shop w thout accepting the notice and cash tendered
by P.W 2. Accordingly, the | earned Magistrate convicted the
appel | ant and sentenced himto undergo rigorous inprisonnent
for six nonths and to pay a fine of Rs. 1,000 under s. 16
(1) (c) of the Act.

The conviction and sentence were confirmed on appeal by
the | earned Additional Sessions Judge, Gurgaon who found
that the appellant was nore than 18 years of age at the tine
of commi ssion - of the offence and was therefore not entitled
to the benefit of's. 360 C. P.C. in viewof s. 20 AA of the
Act according to which s. 360 C. P.C. is not applicable to
the case of the accused who was nore than 18 years of age at
the time of comm ssion of the of fence. The Crimnal Revision
Case filed by the -appellant in the Punjab and Haryana Hi gh
Court agai nst the judgnment of +the /learned Additiona
Sessi ons Judge, Qurgaon was di smssed by S.S. Dewan, J. who
confirmed the conviction and sentence. Hence, this appeal by
speci al | eave.

358

The prevention of Food Inspector fromtaking a sanple
of an article of food as authorised by the Act is an offence
puni shabl e under s. 16 (1) (c) with inprisonnment for a term
whi ch shall not be less than six nonths but whi ch nay extend
to three years and with fine which shall not be I ess than on
thousand rupees. M. Uma Datta, appellant’s |earned counse
invited our attention to paragraph 10 of the judgnent of the
| earned Additional Sessions Judge, Gurgaon where it has been
found that the Food Inspector (P.W 2) had in fact taken a
sanple in the presence of P.W. 1 and 3. But this nust be
noted that this was done after the appellant went away from
the shop under the pretext of passing urine and did not
return for about 1 1/2 hours, during which period P.W. 1 to
3 waited for him at the shop. The finding of fact that the
appel l ant went away from the shop under the pretext — of
passing urine when the Food Inspector (P.W 2) tendered the
notice Ex. P/B and the cash of Rs. 4.80 for purchasing a
sampl e of dhania and did not return for about 11/2 hours,
during which period P.W. 1 to 3 waited at the shop for him
cannot be canvassed in this appeal. The |earned counsel for
the appellant invited our attention to two decisions and
submitted that the nere di sappearance of the appellant from
the shop after the sanple was asked for by the Food
| nspect or without anything nore did not anmount to prevention
of the Food Inspector fromtaking the sanple. The first of
those decisions is of C.P. Sen, J of the Madhya Pradesh Hi gh
Court in Jagannath v. State of Madhya Pradesh(1l) where the
facts found were that when the accused was taking 5 litres
of mlk in his kothi for sale the Food Inspector stopped him
as he suspected the mlk to be adulterated and asked himto
acconpany him to the Minicipal office for taking a sanple
and that on reaching the Minicipal office the accused bolted
away | eaving the kothi of mlk, and the | earned Judge held
that the accused did not prevent the Food |Inspector from
taking a sanple sinply because he bolted away fromthe spot
and that the Food Inspector was free to take the sanple from
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the kothi of mlk Ileft behind by the accused even in the
absence of the accused. 1In holding so the |earned Judge

differed from the view taken in Minicipal Board, Sambhal v.
Jhamman Lal (2) where it has been held that the di sappearance
of the seller from the shop anounts to prevention of the
Food Inspector fromtaking the sanple and that over act on
the part of the seller is not necessary to constitute an
of fence under s. 16 (1) (b) of the Act as it then stood
whi ch corresponds to the present s. 16 (1) (c). The second
deci si on
359
relied upon by the |I|earned counsel of the appellant is of
the Full Bench of the Rajasthan Hi gh Court in Narain Prasad
v. State of Rajasthan & Anr. (1) where Shrimal, J., speaking
for the bench has observed:

"Thus the consensus of the opinion of al nost al

the H gh Court barring a fewon the point is that s. 16

(1) (b) of the Act makes a person liable to punishnent,

who prevents the Food |Inspector fromtaking the sanple

as authorised by the Act. Section 10 (1) (a) (i) gives
the I nspector power to take sanple of article of food
fromany person selling such article. Sub-sec. (2) of

Sec. 10 gives the Food Inspector power to enter any

pl ace where the article of food is exposed for sale.

Sub-sec. (4)/ of ~ Sec. 10 provides for seizure of

adul terated food. The Inspector has al so power to break

open the door or any package .in-which the article of
food is kept. For all the purposes the |Inspector has

power to exercise the power of search and seizure of a

police officer wunder the Crl. P.C. The Food Inspector

is also authorised to exercise powers of a police
of ficer under Section 57 of the Code i.e. to arrest an
offender, if he refuses to tell his name and resi dence.

Section 11 prescribes the procedure to be followed by

the Food |Inspector while taking sanple. Therefore, the

Food Inspector can follow one of the two npdes; one

where the vendor co-operates, the other when he refuses

to co-operate. To prevent the Food Inspector’ from
taking a sanple, the accused must do sonething which
makes it inpossible for himto take the sanple.”

The | earned Judges of the Full Bench appear to have
held that sone overt act on the part of the seller apart
fromnere refusal to sell the article of food to the Food
I nspector is necessary to constitute an of fence  of
prevention of the Food Inspector fromtaking the sanple.

On the other hand, M. R N Poddar, learned counse
appearing for the State of Haryana, invited our attention to
two decisions and submitted that the conduct of. the
appel l ant in slipping
360
away from the shop when the Food Inspector disclosed his
identity and asked for sale of a sanmple of dhania fromhis
grocery shop, amounts to prevention of the Food Inspector
fromtaking the sanple as per the provisions of the Act. The
first of those decisions is to HCWP. Tripathi, J. _in
Manthand v. State(l) where the | earned Judge has observed

"The sanple had to be taken in accordance with the
provisions of the Act and Rul es thereunder. As soon as
the owner of the nilk disappeared fromthe scene the

Food Inspector could not have obtained the sample as

required under |law. By running away fromthe place the

applicant did prevent the Food Inspector fromtaking
sanpl e as required under the Act though not from taking
away the entire quantity of the mlk which the Food

I nspector could do in exercise of his powers under
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Section 10 (iv) of the Act. 1In the case of Minicipa
Board, Sanbhal v. Jhamman Lal (AR 1961 All. 103), it
was held by a Division Bench of this Court that if a
person selling article | eaves the shop he prevents Food
I nspector from taking sanple as authorised by the Act.
In the instant case, the applicant left the mlk, which
he was exposing for sale, and thereby prevented the
Food I nspector fromtaking its sanmple."
A learned single Judge of the Madhya Pradesh Hi gh Court has
taken a sinmilar view in Habib Khan v. State of Mdhya
Pradesh. (2) In that case a m |k vendor on being accosted by
the Food Inspector kept his mlk can in the canteen and
bolted away, and it has been held that the mlk vendor
prevented the Food | nspector fromtaking the sanple and thus
commtted an offence under 's. 16 (1) (b) of the Act as it
stood than. The |earned Judge has observed in his judgnment
t hus:

"The power of taking the sanple has been conferred
on the Food Inspector so that he may prosecute the
person found selling adulterated food stuff or found in
possession thereof for the purposes of sale. Now, if a
person bolts away and thus his identity remains undis-

361
cl osed, the whole purpose of the exercise of the power
conferred under section 10 on the Food Inspector is
defeated. In such a case, it will ‘have to be held that
in bolting away the person prevented the effective
exerci se of the power by the Food |Inspector. If this is
so, it is difficult to see howthe same action on the
part of a known person woul d make any difference. If he
bolts away, an additional burden will be cast on the
I nspector if he decides to prosecute himfor selling or
keeping for sale adulterated food articles, 'to prove
that the person who bolted away was the accused and
that the article left by him was in his possession.
Wtnesses may not be available at the nick of the tine
and here, again, the result would be the sane., This is
why it is necessary to interpret the two expressions
"prevents" and "in exercise of the powers under the
Act" in the manner interpreted by the Allahabad H gh
Court in Minicipal Board, Sanmbhal v. Jhanman La
(supra)",
W are of the opinion that the view of the Al lahabad
Hi gh Court expressed in Minicipal Board, Sanbhal v. Jhanan
Lal (supra) reiterated in Mnthand v. State referred to
above and taken by the Ilearned single Judge of  Mdhya
Pradesh High Court in Habib Khan v. State of Mdhya Pradesh
(supra) and the Punjab and Haryana H gh Court in_ the
j udgrment under appeal in this case is the correct view and
that appellant in this case who bolted away fromthe shop
under the pretext of passing urine when the Food lnspector
(P.W 2) went to his shop alongwith PPW. 1 and 3 and
di sclosed his identity and tendered the notice Ex. P/B and
cash of Rs. 4.80 and asked for a sanple of the dhania kept
for sale in his grocery shop wthout accepting the notice
and the cash prevented the Food Inspector (P.W 2) from
taking a sanple in accordance with the provisions of the Act
and the Rul es nmade thereunder and that no other overt act is
necessary on the facts of this case to constitute the
of fence for which the appellant has been convicted and
sentenced and that he has been rightly convicted and
sentenced by the Court below under s. 16 (1) (c) of the Act.
We accordingly, di smiss the appeal and confirm the
conviction of the appellant and the sentence awarded to him
P.B.R Appeal dism ssed.
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