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ACT:

HEADNOTE

JUDGVENT:
ORDER

Speci al | eave granted.

Two questions were raised before the Hi gh  Court,
nanmely, (i) whether sanction under Section 197(1) of the
Code of Crimnal Procedure (hereinafter called the ' Code’)
was required for the prosecution under the Prevention of
Corruption Act, 1947, and (ii) whether sanction under
Section 6 of that Act was a pre-requisite for the
prosecution of an accused public servant under Section 5
thereof even when such public servant had ceased "to be a
public servant on the date of taking cognizance of the
of fence by the Special Judge? In order to —appreciate the
exact point arising in this case and raised in this appeal
it is necessary to refer to the charge framed by the | earned
Enqui ry Conmi ssioner and Special Judge, Thiruvananthapuram
The charge framed is in tw parts. The first part is to the
effect that the accused Shri R Bal akrishna Pillai while
functioning as Mnister for Electricity, Government of
Keral a, between May, 1982 and 5.6.85 and his  co-accused
whi |l e functioning as Technical Menber/ Chairman of the Keral a
State Electricity Board, Thiruvananthapuram between 1.2.84
and 30.11.85, in their capacity as such public servants
during the period fromJuly, 1984 to Novenber, 1985 entered
into a crimnal conspiracy to sell electricity to the State
of Karnataka to be supplied to Ms. Graphite India Limted
Bangal ore, Karnataka State, w thout the consent of the
CGovernment of Kerala, which was an illegal act under the
provisions of the Electricity (Supply) Act, 1948 and the
Kerala Electricity Board Rules and in pursuance of the said
conspiracy he abused his official position and illegally
sold 12241440 units to Ms. Gaphite, India Limted
Kar nat aka (the Karnataka Party) during the nonths of
Cct ober, 1984 and May, 1985 and thereby caused the said
private party to obtain undue pecuniary advantage to the
tune of Rs.19,58,630.40 and nore by way of resultant profit
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to the industry and thereby commtted an offence punishabl e
under Section 120-B, Indian Penal Code. The second charge
relates to the conmission of an offence punishable under
Section 5(2) read with Section 5(1) (d) of the Prevention of
Corruption Act wth which we are not concerned because it
was not contended before wus by counsel for the appell ant
that sanction under section 197 of the Code was required
i nsofar as that charge was concerned

Section 197(1) provides that when any person who is or
was a public servant not renovable fromhis office save by
or with the sanction of the Government is accused of any
of fence alleged to have been conmtted by himwhile acting
or purporting to act in the discharge of his official duty,
no court shall take cognizance of such offence except with

the previous sanction - (a) in the case of a person who is
enpl oyed or, as the case my be, was at the tine of
conmi ssion of thealleged offence enployed, in connection

with the ~affairs of the Union, of the Central Covernnent;
and (b) in the case of a person who is enployed or, as the
case may < be, was  at the tine of comm ssion of the alleged
of fence enployed, in connectionwith the affairs of a State,
of the State CGovernnent.

W may nention that the Law Commission in its 4lst
Report in paragraph 15.123 while dealing with Section 197,
as it then stood, observed "it appears to us that protection
under the section is needed as nuch after retirement of the
public servant as before retirenent. The protection afforded
by the section would be rendered illusory if it were open to
a private person harbouring a grievance to wait until the
public servant ceased to hold his official position, and
then to lodge a conplaint. The ultimate justification for
the protection conferred by Section 197 is the public
interest in seeing that official ~acts do not lead to
needl ess or vexatious prosecutions. It should be left to the
CGovernment to determne fromthat point of view the question
of the expedi ency of prosecuting any public servant”. It was
in pursuance of this observation that the expression 'was’
cane to be enployed after the ‘expression 'is’ to nake the
sanction applicable even in cases where a retired /public
servant is sought to be prosecuted.

A Constitution Bench of this Court in M Karunani dhi vs.
Union of India (1979 (3) SCR 254) was required to consider
whether a Chief Mnister was a public servant wthin the
neani ng of Section 21 of the Indian Penal Code and Section
197 of the Code. This Court referred to the decision of the
H gh Court of Bombay in Nandeo Kashinath Aher vs. HG
Vartak & Anr. (AIR 1970 Bonbay 385) and extracted the
fol |l owi ng passage therefrom

"What ever be the practical and actua

position, the fact remains that it 1is

the Governor who can accept t he

resignation of the Mnistry or Mnister

and it is the Governor again who can

dismss or renove the Mnister from

of fice. Under Section 3(60) of the

General dauses Act, 1897, the word

"State Governnment’ has been defined.

Cl ause (c) of Secti on 3(60) is

applicable to the present case and,

therefore, the State Government is to

nmean t he Governor for the purpose of the

present case. The result, therefore, is

that accused No.1l is a public servant

who can be said to be renmpovabl e only by

the State Government, neaning thereby
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the Governor, and | do not find any

difficulty in comng to the conclusion

that the second requirenent of Section

197, Cr.P.C. also is fully satisfied as

far as accused No.1 is concerned."

Taking note of the provisions of Article 167 (Article
164 for Mnisters), it was pointed out that the Chief
Mnister is paid from public exchequer for perfornmng a
public duty and is, therefore, a public servant within the
nmeani ng of Section 197 of the Code. So also a Mnister of a
State is paid from its public exchequer, he is paid for
doing the duty entrusted to him as a Mnister and,
therefore, on the analogy of the observations relating to
the Chief Mnister, the Mnister nust also be held to be a
public servant. Since he is appointed or disnissed by the

Governor, he would fall within the expression 'a public
servant not rempvable from his office save by or with the
sanction of the Governnent’. In the instant case, as pointed

out earlier, by virtue of the provisions in the GCenera
Clauses ‘Act, 1897 the expression 'GCovernment’ wused in
Section 197 would nean the CGovernor in the case of a Chief
M nister or a Mnister. That being so, we are of the opinion
that a Mnister would be entitled to the protection of
Section 197(1) of the Code.

The next question is whether the offence alleged
agai nst the appellant can be said to have been committed by
himwhile acting or purporting to act in the discharge of
his official duty. It was contended by the [earned counse
for the State that  the charge of conspiracy would not
attract Section 197 of the Code for the sinple reason that
it is no part of the duty of a Mnister while discharging
his official duties to enter into a crimnal conspiracy. In
support of his contention, he placed strong reliance on the
decision of this Court in Harihar Prasad vs. The State of
Bi har (1972 Crl1.L.J. 707 =.1972 (3) SCC 89). He drew our
attention to the observations in paragraph 74 of the
j udgrment where the Court, while/considering the /question
whet her the acts conplained of were directly concerned with
the official duties of the concerned public servants,
observed that it was no duty of a public servant to enter
into a crimnal conspiracy and hence want of sanction under
Section 197 of the Code was, no bar to the prosecution.” The
guesti on whether the acts conplained of had a direct nexus
or relation wth the discharge of official duties by the
concerned public servant would depend on the facts of each
case. There can be no general proposition that ~whenever
there is a charge of crimnal conspiracy |evelled against a
public servant in or out of office the bar of Section 197(1)
of the Code would have no application. Such a view would
render Section 197(1) of the Code specious. Therefore, the
guestion would have to be examined in the facts of each
case. The observations were made by the court in the specia
facts of that case which clearly indicated that the crimna
conspiracy entered into by the three delinquent public
servants had no relation whatsoever wth their officia
duties and, therefore, the bar of Section 197(1) was not
attracted. It nust also be renenbered that the said decision
was rendered keeping in view Section 197(1), as it then
stood, but we do not base our decision on that distinction
Qur attention was next invited to a three-Judge decision in
B. Saha & Os. vs. MS. Kochar (1979 (4) SCC 177). The
rel evant observations relied upon are to be found in
paragraph 17 of the judgnent. It 1is pointed out that the
words 'any offence alleged to have been conmitted by him
while acting or purporting to act in the discharge of his
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official duty’ enployed Section 197(1) of the code, are
capabl e of both a narrow and a wide interpretation but their
Lordships pointed out that if they were construed too
narromy, the section will be rendered altogether sterile,
for, "it is no part of an official duty to comit an
of fence, and never can be". At the same tine, if they were
too widely construed, they wll take wunder their unbrella
every act constituting an of fence committed in the course of
the sane transaction in which the official duty is perfornmed
or is purported to be performed. The right approach, it was
poi nted out, was to see that the neaning of this expression
lies between these two extrenmes. Wiile on the one hand, it
is not every offence comritted by a public servant while
engaged in the performance. of his official duty, which is
entitled to the protection. Only an act constituting an
of fence directly or reasonably connected with his officia
duty will require sanction for prosecution. To put it
briefly, it is the quality of the act that is inportant, and
if it falls withinthe scope of the afore-quoted words, the
protection of Section 197 will have to be extended to the
concerned public servant. This ~decision, therefore, points
out what approach the Court should adopt while construing
Section 197(1) of the Code and its application to the facts
of the case on hand.

In the present case, the appellant is charged wth
having entered intoa crimnal conspiracy wth the co-
accused while functioning as a Mnister.. The crinmina
conspiracy alleged is that he sold electricity to an
industry in the State of Karnataka 'w thout the consent of
the Government of Kerala which is an illegal act' under the
provisions of the Electricity (Supply) Act, 1948 and the
Kerala Electricity Board Rules framed thereunder. The
allegation is that he in pursuance of the said alleged
conspiracy abused his official position and illegally sold
certain wunits to the private industry in Bangal ore
(Karnat aka) which profited the private industry to the tune
of Rs.19,58,630.40 or nore and it 1is, therefore, obvious
that the crimnal conspiracy alleged against the appellant
is that while functioning as the Mnister for Electricity he
wi thout the consent of the Governnent of Kerala supplied
certain units of electricity to a private industry .in
Kar nat aka. Qbviously, he did this in the discharge of his
duties as a Mnister. The allegation is that it was an
illegal act inasmuch as the consent of the Governnent of
Keral a was not obtained before this arrangenent was entered
into and the supply was effected. For that reason, it is
said that he had comritted an illegality and hence he was
l[iable to be punished for crimnal conspiracy under Section
120-B, I.P.C. It is, therefore, clear fromthe charge that
the act alleged is directly and reasonably connected with
his official duty as a Mnister and would, therefore,
attract the protection of Section 197(1) of the Act.

For the above reasons, we are unable to accept the view
taken by the Hi gh Court of Kerala insofar as the requirenent
of sanction wunder Section 197(1) of the Code is concerned,
inrelation to the charge of «crimnal conspiracy. W,
therefore, allow this appeal, set aside the decision of the
H gh Court insofar as that charge is concerned, and hold
that sanction wunder Section 197(1) of the Code was a sine
gua non. As pointed out earlier so far as the second charge
under Section 5(2) read with Section 5(1) of the Prevention
of Corruption Act is concerned, the view of the Hi gh Court
remai ns undi sturbed. The appeal is allowed accordingly and
will stand so di sposed of.
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