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PETI TI ONER
HI NDUSTAN STEEL WORKS CONSTRUCTI ON LTD.

Vs.
RESPONDENT:
STATE OF KERALA AND OTHERS
DATE OF JUDGVENT: 22/ 04/ 1997
BENCH

G N RAY, G T. NANAVATI

ACT:

HEADNOTE

JUDGVENT:
JUDGMENT
G N. RAY, J.

Leave granted. Heard | earned counsel for the parties.

The short question that arises for decisionin this
appeal is whether the appellant which is governnent conpany
whol Iy owned and controlled by the Central Government is
excluded fromthe purview of the Keral a Construction Wrkers
Wel fare Funds Act 1989 (Act No.20 of 1989) hereinafter
referred to as the Wl fare Funds Act.

The appel |l ant conpany entered into an agreenent for
construction of a stadium at Kal oor, Ernakulam Kerala with
the respondent No. 2 Geater Cochin Devel opnent Authority.
The ternms of the contract inter alia stipulated  that sub
contractors to be enployed by the appellant for execution
for the contract were to be approved by the respondent No. 2.
The appel | ant commenced work of construction of stadium and
fromtime to time engaged different contractors on a turnkey
basi s.

The respondent No.2 started naking deduction fromthe
part paynent of the bills raised by the ~appellant at the
rate of 1% of the billed amunt for the works executed by
the appellant on account of contribution under the Wl fare
Funds Act and the schenes framed thereunder. The appel | ant
conpany protested against such deduction by the respondent
No. 2 by contending that the appellant being a conpany wholly
owned and controlled by the Central CGovernnment did not cone
within the purview of the Wl fare Funds Act.

For the purpose of appreciating rival contention of the
parties to the appeal the following provisions of the
Wl fare Funds Act are set out here under

Section 2. Definition - In this
Act, unless the context otherw se
requires.

(a) (b) ......

(c) "Construction Wor k" means any
construction work carried out by
the State CGovernment or quasi -
governmental agency or by a public
or private wundertaking or by a
Society or by private individua
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and includes construction of any
bui | di ng, road, pathway, causeway,
bri dge, cul vert, canal , t ank
channel, pond, dam tunnel, sea
walls, walls for the prevention of
soi | erosion, enbanknments, bunds,
drai nage, kanas, culverts jetties,
conpound walls, wll and the |iKke,
breaki ng of rocks and rubbles and
the repair in whatsoever nanner
relation thereto and the denplition
thereof but does not include the
construction works rel ating to
pl aces of public wor shi p or
construction work ~for a residence
by a person for his own residentia
pur poses costing not nore than
Rs.one I|akh, repair works other
t han ext ensi ons and reconstruction
of - hi s“resi dence, construction work
undertaken, by the _Governnent  of
India or any of its establishments
or institutions.

(d) ......

(e) "Contractor" ~means any person
regi stered as a Contractor with any
Departnment of the Governnment of
Kerala or w th any Departnment of
any other State Governnent, or wth
any local authority or ~wth the
Kerala Water Authority or Devaswom
Boards of Universities in t he
St at e, for carrying out
construction consideration for a
CGover nment Company as defined in S
617 of the Conpanies  Act 1956
(Central Act | of 1956) for any
Board, Corporation or Society owned
or controlled by the Governnent of

Kerala and i ncludes the Kerala
State Construction Corporation.
(f) ......

(g) "Enployer: neans,

(i) In the case of construction
wor k undert aken for the State
CGover nirent or for t he Loca
Authority or for the Kerala Water
Authority or for any Universities
in the State for Kerala Governnent
Conpany as defined in Section 617
of the Conpanies Act, 1956 (Centra
Act | of 1956) or for a Board,
Corporation or a Society owned or
control | ed by the Keral a
Governnent, the contractor;

(ii) I'n any other case, the person
for whom construction work is
done. "

"Section B. Contribution to the
Fund (1) A menber of the Fund shal
contribute to the Fund at the rate
specified in any of the slabs
her eunder :

SLAB

A. Ten rupees per nonth
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B. Fifteen rupees per nonth

C. Twenty rupees per nonth

Provided that a menber may change
his rate of contribution at his
option at the comrencenent of any
year.

(2) An enployer shall «contribute
one percent of the <cost of the
constructi on work undertaken by him

to the fund.
(3) In case where the enployer is a
Contractor, t he contribution

payabl e under sub-section (2) shal

be recovered by the Departnents,

Aut horities, Conpany or ot her

undert aki ngs mentioned in item(I)

in clause (g) of Section 2 for the

bills payable tothe contractor and

paid to the Fund within fifteen

days in the manner prescribed. In

the case of other enployers, the

contribution shall ~be paid in such

manner to such authority and within

such time as may be prescribed.

(4) The Governnent shall pay to the

Fund every year jan anmpbunt by way of

grant which shall not be | ess than

ten per cent of the Contribution

initially nade by a nmenber of the

Fund under sub-section (1).

The appellant conpany’s case is that the appellant
conpany is wholly owned and controll ed by the Governnent of
India. The President of Indiais vestedwth the absolute
power to appoint and renmove the Directors. Each activity of
the conpany is controlled by the Central CGovernnent. For
such deep and pervasive control of ‘the appellant company by
the central government, the appellant is essentially an
establishment or an institution of the Government of |ndia.

It may be stated here that several wit petitions were
filed in the Kerala H gh Court challenging the validity of
Wl fare Funds Act and by a common judgenent dated 7.4.1993
passed by the Singly Bench of the Kerala High Court the said
wit petition were disposed of inter alia holding that (i)
Section 2(g) and 8(2) of the Welfare Funds Act and cl auses
25 and 26 of the schene framed under the Act are valid (ii)
Section 9 is ultravires and void (iii) contributions are
payabl e under Section 8 of the welfare Funds Act only in
respect of works awarded as commenced after 7th August 1990.

The decision was given in the said judgnent disposing
of wit petition directing that the Board shall  adjust
contribution received from any of the said petitioner
towards construction for works awarded and conmenced after
7th August 1990 and refind the excess is any to the wit
petitioners.

According to the appellant conpany, the said wit
petitioners were contractors registered with the public
wor ks departnment of the State of Kerala and non of the said
wit petitioner was a conpany wholly owned and controlled by
the Government of India |ike the appellant conpany. Hence,
the appellant conpany’s claim for exenption was not
available to the other wit petitioners. Wen the claimfor
exenption of the appellant conpany was not acceded to the
appel | ant conpany noved a wit petition before the Kerala
H gh Court. Since the decision of the Single Bench of the
Kerala High Court was assailed in Letter Patent Appeals
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before the Division Bench of the Kerala Hi gh Court by the
aggrieved wit petitioners, the wit petition filed by the
appel | ant conpany was heard and di sposed of along with other
wit appeals challenging the validity of the Wl fare Funds
Act and by a conmon judgment, the petition of the appellant
conpany was di sposed of by considering the question of vires
of the Act without considering the claimof exenption by the
appel | ant conpany being a wholly owned and managed conpany
of the Central Governnent. The appellant then filed a
special leave petition being SLP (Civil) No. 26450 of 1995.
By order dated Decenber 8, 1995 this court disposed of the
said special leave petition by giving liberty to the
appel | ant conpany to approach the Kerala H gh Court by
filing a review petition. Such review petition being R P.
No. 9 of 1996 in O P.No. 11626 of 1994 has been di sm ssed by
the Kerala Hi gh Court by order dated January 15, 1996 and

this appeal is directed against such decision of the Kerala
H gh Court.
M . D pankar Gupta, the | earned Seni or counse

appearing for the appellant has contended that the appell ant
conpany is_ fully owned by the Central Government. The board
of managenent of the appellant conpany consists of persons
nom nated by the Central Government. There is deep and
pervasive control of the Central Government of all the
activities of the /appellant conmpany. The appell ant conpany
is not only a ‘State’ within the neaning of Article 12 of

the Constitution by fulfilling the criteria laid dowm by
this Court is various decision but for all  intents and
pur poses, the appel | ant conpany is essentially an

undert aki ng or establishnent of the Central Governnent.

M. Qupta has contended that ‘construction work’ under
Section 2(c) of the Wlfare Funds Act does not " include
construction work wunder taken by the Governnment or any of
its establishment or institution. Hence, the construction
wor k undertaken by the appel lant-conpany bei ng est abl i shnent
or institution of the Central CGovernnent cannot be held to
be construction work under Section 2[c] of the Wl fare Funds
Act. In support of his contention, M. Qupta has referred to
the Constitution Bench decision of this Court in A ay Hasia
and other Vs. Khalid Mijib Sehravardi-and Other (1981) SCC
722. In the said decision, it has been held by this Court
that the court should give such an interpretation to the
expression " other authorities" referred to in Article 12 of
the Constitution as will not stultify the operation in
relation to the fundanental rights by enabling the
government to its obligation in relation to the fundamental
rights by setting up an authority to. act as its
instrumentality or agency for carrying its functions. \Were
constitutional fundamentals, vital to the nmaintenance of
human right are at stake, functional realismand not facia
cosnmetics nmust be diagnostic tool, for constitutional |aw
must seek the substance and not the form This Court has
al so indicated that the government nay act through its
instrumentality or agency of natural persons or it —may
enploy the instrumentality or agency of judicial persons to
carry out its functions. It has been held that the
government, in nmay of its comrercial ventures and public
enterprises, is resorting to nore and nore frequently to
this resourceful |legal contrivance of a corporation because
it has many practical advantage and at the same time does
involve the slightest dimnution in its ownership and
control of the undertaking. In such, cases, the true owner
is the State, the real operator is the State and the
effective controllorate is the State and accountability for
its actions to the conmmunity and to Parliament is of the
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State. Even then, the corporationis a distinct juristic
entity with a corporate structure of its own. It has also
been indicated by this Court that if a corporation is an
instrumentality or agency of the government, it nust be
subjected to the same [imtations in the field of
constitutional law as the government itself, though in the
eye of the law, it would be distinct and i ndependent |ega
entity.

M. Qupta has subnmitted that this Court has also
noticed that in view of the inadequacy of the civil service
to deal wth new problems which cane to the realised, it
became necessary to forge a new instrumentality or
adm ni strative device for handing these new problens. It was
in these circunstance and with view to supplying the
adnmi ni strative need that the "Corporation came into being as
the third armof the governnent and over the year it has
been increasingly ~utilised by the governnent for setting up
and running public enterprises and carrying out other public
functions,"

(Enphasi s suppl i ed)

M. Gupta therefore submtted that it wll be only
appropriate to accept the appellant conpany as a third arm
of the governnment being an establishnment of the government
for the purpose of exemption fromthe purview of the Wl fare
Fund Act.

In this connection, M. Qupta has also referred to
anot her decision of this Court in CV. Raman Vs. Managemnent
of Bank of India and another (1988 (3) SCC 105). In the said
case, this Court ‘has taken .into consideration of the
enforcenent of Tam | Nadu Shops and Establishments Act and
simlar acts in other states to the State Bank of |ndia and
the nationalised banks. It has been held in ‘the said
decision that the State Bank of India and the nationalised
banks are establishnments under the central Covernment wthin
the meaning of Clause (a) of Section 4(1) of Tam| @ Nadu
Shops and Establishnents Act as wel |l other parinmateria Shops
and Establishment Acts in other (states. In the said case,
the contention of the enployees of the banks was that the
banks bei ng aut ononbus corporations having distinct juristic
entity with a corporate structure of their own, cannot be
treated to be owned by the Central Government™ and the
expression "under the Central Government™ connotes conplete
control in the sense of being owned by the Centra
CGovernment. Such contention, however, has not been accepted
by this Court. The contention that since Article 12 of the
Constitution occurs in Part IIl of the Constitution dealing
with the fundanmental rights, the decisions in the cases
dealing with Article 12 of the Constitution cannot be made
the basis for contending that the State Bank of India and
the nationalised banks are establishnents under the Centra
Covernment under the Shops and Establishnment Act, has al so
not been accepted by this Court in C.V. Raman’'s case. It has
been held that even though the decisions relating to
instrumentality or agency of the governnent were nade in
connection with the fundamental right, but in view of the
construction of the expression "State or other authorities"
under Article 12 of the Constitution, it cannot be gainsaid
that the salient principle which have been laid down in the
decisions dealing with the inport of Article 12 of the
Constitution wth regard to the authorities having a
corporate structure and exercising autononmy in certain
spheres, will certainly be wuseful for determning as to
whet her the State Bank of India and the nationalised bank
are establishnments wunder the Central Governnent for the
pur pose of enforceability of the Shop and Establishment Act.
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M. Qupta has submitted that the position of the
aut ononmous bodies being instrumentalities and agencies of
the governnent on account of admnistrative need and
functioning as ‘third armi of the government as noticed in
Ajay Hasia's case has been relied by this Court in C V.
Raman’s case. M. Gupta has contended that it has been
indicated in paragraph 12 of the judgnent in Raman's case
that if the criteria laid domm in Ajay Hasia's case as
gquoted in the decision, is applied to the fact of the case
of C.V. Raman, it is obvious that even though the State Bank
of India and the nationalised banks may not be owned by the
Central Gover nnent and its enployees may not be the
enpl oyees of the Central = Governnent, they wll «certainly
fall within the purview of the expression "under the Centra
Governnment” in view of ~ the existence of deep and pervasive
control of the Central Government over these banks.

M. Gupta has, therefore, subnmitted that the appell ant
is essentially ~a government establishnent for all intents
and purposes and therefore is entitled to get exenption from
the purview of the WIlfare Funds Act by treating it as an
establ i shnent of the Central CGovernnent.

Such contention of M. Qpta has, however, been
di sputed by M. R Nariman, Senior Counsel appearing for the
respondent No. 2, Greater Cochin Devel opnent Authority. M.
Nari man has submtted that the decision in A ay Hasia s case
was nmade in the context of preserving the fundanental rights
of the citizen of India vis-a-vis the government and its
departrments and also the agencies and instrunentalities of
the government in respect of which the government has deep
and pervasive control. In the'instant case, the question of
enforcenent of fundanental rights is not invol ved. Mreover,
the Wlfare Funds Act is a beneficial |egislation enacted
for the purpose of ensuring protection and welfare of the
enpl oyees. M. Narinman has also subnitted that in C V.
Raman’s case, this Court has kept in view the welfare
measures and in order to ensure welfare nmeasures, it has
hel d that the State Bank of India and nationalised banks are
establ i shnent under the Central Governnment for the purposes
of Shops and Establishnent Act. In_ the instant” case, the
government Company is trying to get —out of the beneficia
nmeasures under the Welfare Funds Act which has been enacted
to protect the interest of the |abourers. Such beneficia
obj ect under the Act should not be allowed to be frustrated
by expandi ng the meaning of instrunentality or agency of the
Central Government M. Nariman has further subnitted that
even if on account of any anbiguity two interpretations are
possi ble, the one which will go to the benefit of |abourers
must be accepted so that the purpose of the Act is.  not
frustrated M. Narinman has also submtted that the appell ant
is a public undertaking. Referring to Clause (c) of Section
2 of the Welfare Fund Act, M. Nariman has subnitted that
the expression "Construction Wrk" undertaken by the
CGovernment  of India or any of its establishnents or
institution is very significant. M. Nariman has also
submtted that Cause (e) of Section 2 of the Wl fare Funds
Act defines "Contractor" and according to the definition
under Clause (e) of Section 2, Contractor neans any person
regi stered as a contractor for carrying out construction
work for consideration for a governnent conpany for any
State corporation or society made by the Government of
Keral a and includes Kerala State Governnent Corporation. M.
Nari man has submitted that the legislature has intended to
i ncl ude governnment conpany as a contractor in Cause (e) and
if the legislature has intended to exclude governnent
Conpany or public undertaking for the purpose of Section
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2(e), there would have been specific exclusion of such
government conpany but such exclusion has deliberately not
been made in Cause 2(e). Therefore, the appellant conpany
cannot claimexenption fromthe purview of the Welfare Funds
Act .

M.  Sreekumar, | earned counsel appearing for the
respondent No.3, nanely, the Construction Wrkers for the
Wel fare Board, has al so di sputed the contentions made by M.
Gupta M. Kumar has submitted that the appellant is a
government comnpany and cl ai mthat being a governnent conpany
it should get exenption fromthe enforcenent of the Welfare
Funds Act. M. Kumar has submitted that the governnent
Conpany has been defined under Section 617 of the Comnpanies
Act. The governnent company mneans any conpany in which not
less that fifty one percent of paid share capital is held by
the Central Governnents and includes a conpany which is a
subsidiary of the Governnent Conpany. Hence, only with 51%
of pai d up share capital belonging to the Central Government
or to 'the State Governnent or to both, a conmpany wll be
held to 'bea governnent conpany even though such conpany
cannot be  held to be fully owned by the government. By the
definition of government conpany under the Conpanies Act,
t he government conpany need not necessarily be conpany fully
owned by the Governnent and by t hat process an
instrunmentality of 'the government. Hence, claimof exclusion
from the purview of the Act sinply on account of being a
government conpany. cannot be accepted. M. Kumar has al so
supported the contention nade by M. Narinman that the
appel | ant Conpany havi ng undertaken the contractual work as
a commercial venture. should not be permtted to claim
exenption from the purview of the Wl fare Funds Act agai nst
the interest of the poor |abourer for whose benefit the said
Act has been enacted. He has, therefore, submtted that no
interference is called for by this Court and the ‘appea
shoul d be di smi ssed.

After giving our careful consideration to the facts of
the case and the respective contention nade by the |earned
counsel for the parties, it appears to us that the appell ant
conpany cannot be held to be a departnment of the governnent.
There nmay be deep and pervasive control of the governnent
over the appellant conpany and the -appellant company, _on
such account nmay be an instrumentality or agency of the
Central Governnment and as such a ‘State’ within the nmeaning
of Article 12 of the Constitution. Even though the appel l'ant
conpany is an agency or instrunentality ~of the Centra
CGovernment, it cannot be held to be a departnent or
establ i shment  of the governnent in all cases. Such
instrumentality or agency has been held to be a third arm of
the government in Ajay Hasia s case but it should not be
| ost sight of that it was only in the context of enforcenent
of fundanmental rights against the action of governnment and
its instrunentalities or agencies it was held that such
agencies were the third armof the government and they
cannot avoid constitutional obligation. There is no question
of enforcing any fundamental right in the instant case. On
the contrary, the question of protecting the welfare of the
enpl oyees vis-a-vis the instrunentality or agency of the
Central Covernnment under the Welfare Funds Act is to be kept
in mnd for the purpose of deciding the rival contention of
the parties. |If clauses 2 [c] and [e] of the Welfare Funds
Act are taken into consideration, it will be quite apparent
that the legislature has not intended to exclude the
government conpany or the statutory corporations fromthe
purview of the Welfare Funds Act. The decision in CR
Raman’s case, in our view, is not an authority for the
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proposition that an instrunentality or agency of governnent
is essentially a government departnent for all purpose and
such instrunentality or agency will enjoy the sane privil ege
and protection which any government or its establishment or
department enj oys in rel ation to a statute. The
establ i shnent of a government only connotes inits plain
nmeani ng, an establishnment directly run by the governnent and
not through the agency or instrunentality of the Government.
The Welfare Funds Act is essentially an act to protect the
interest of and welfare of the |abourers. Unless expressly
the instrumentality or agency of the government is kept
outside the purview of the said Act, it would not be proper
tointerpret the said Act in a wide anplitude by renoving
the corporate veil so as to exclude such instrunmentality or
agency fromthe purview of the said Act.

We, therefore, do not find any reason to interfere with
the inpugned decision of the Kerala Hi gh Court and this
appeal ,  therefore, fails and 1is dismssed. There will be,
however, no order as to cost.




