http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 1 of 13

PETI TI ONER
ALLEN BERRY & CO (P) LTD

Vs.

RESPONDENT:
UNI ON OF | NDI A, NEW DELH

DATE OF JUDGVENTO5/01/1971

BENCH
SHELAT, J. M
BENCH
SHELAT, J. M

VAI DYI ALI NGAM C. A
REDDY, P. JAGANMOHAN

Cl TATI O\
1971 AIR 696 1971 SCR (3) 282
1971 SCC_ (1) 295

Cl TATOR | NFO :

F 1973 SC 683 - (10)

R 1987 SC2045 (7)

R 1988 SC1166 (7)

F 1988 SC1791 (10)

R 1988 SC2018 (9)

RF 1990 SC1340 (8)
ACT:

Arbitration Act (10 - of 1940), s. 30- Setting asi de
awar d---Error apparent on the face of award-Wat is.

HEADNOTE:

The Director General of Disposals, through correspondence
and sal e notes, sold to the appellant-conpany, United States
surplus was naterials consisting of vehicles  and’ other
stores. Disputes having arisen between the parties, both as
regards the contents of and the quantity of the vehicles
deliverable wunder the contracts, they were referred to
arbitration as per cl. 13 of the general conditions of the
contract between the parties. The disputes consisted  of
clains and counter clains and the unpire after deducting the
amount of one claimallowed to the appellant, held that the
appel | ant was liable to pay to the respondent Rs.
34,70, 226. 50 and costs anounting to Rs. 5,40, 544, 00.

The award was filed in the District Judge's Court and the
appel lant applied for having it set aside on  various
grounds. The Court held that wth respect to  certain
matters clained by the respondent the unpire had no
jurisdiction and remitted the award for reconsideration of
those items and also for readjustnment of the amount  of
costs. The Hi gh Court confirned the judgment of the
District Judge.

In appeal to this Court, it was contended that the award was
liable to be set aside, because : (1) the contracts of sale
were m sconstrued and the error appeared on the face of the
award; (2) several docunents bearing on the scope of the
sales were not considered; (3) the unpire went beyond his
jurisdiction when he awarded conpensation to the respondent
because the appellant renoved certain vehicles; (4) that the
unpire act ed as a conciliator deciding matters on
conjecture; (5) that the umpire fixed ground rent payable by




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 2 of 13

the appellants without any evidence; and (6) that the costs
awar ded were totally di sproportionate

HELD : (1) Wen parties choose their own arbitrator to be
the judge in the dispute between them they cannot, when the
award is good on the face of it, object to the decision
either wupon the |law or the facts. Therefore, even when an
arbitrator commts a mstake either inlawor in fact in
determining the matters referred to him but such nistake
does not appear on the face of the award or in a docunent
appended to or incorporated in it so as to formpart of it,
the award will neither be renmtted nor set aside. Vet her
the contract or a clause of it is incorporated in award is a
guestion of construction of the award. The test is, did the
arbitrator corn,--" to a finding on the wording of the
contract. If be did, he can be said to have inpliedly
i ncorporated the contract or the relevant clause but a nmere
general reference to the contract in the award is not to be
hel d as incorporatingit. [288 F-H 289 A

Union of I'ndia v. Bungo Steel Furniture Pvt. Ltd. [1967] 1
S.C.R 324, foll oned.

283

Chanpsey Bhara & Co. v. Jivraj Balloo Spinning & Waving Co.
Ltd. [1923] A C. 480, applied.

Kel anton v. Duff ~Development Co. [1923] A %-. 395 and
G aconp Costa Fu Andrea v. British Italian Trading Co. Ltd.
[1962] 2 AIl ER 53, 62. referred to.

2(a) The dispute in the present case being as to what was
sol d and as to whether besides the sale-notes, t he
subsequent clarifications or. expl anations given by various
officers of the respondent formed part of the contract and
were binding on the respondent, and both the 'questions
havi ng been referred to arbitration, the unpires findings on
them would bind the parties unless he laid dowmn any. |ega
proposition such as a construction which is nmade the ' basis
of the award and is on the face of the award erroneous. The
award showed that the unpire had -considered besides the
sal e-notes the oral and docunentary evidence l|ed by the
parties as al so the contentions urged by counsel. It /could
not, therefore, be contended that the several docunents were
not taken into consideration by the umpire. [291 E-F; 292 E-

H

(b) The wunpire laid down the |egal proposition that the
clarifications or assurances given subsequent to the  dates
of the sale-notes were not binding on the respondent ~-and
could not affect the scope of the sales; but the fact that
he answered a |legal point, which he had to decide while
deciding the questions referred to him did not nmean that he
i ncorporated into the award or nade part of it a docunent or
documents, the construction of which was the basis of  the
award. |If there was an error in such a case it could not be
said to an error appearent on the face of the award
entitling the court to consider the various docunments placed
before the unpire but not incorporated in the award so as to
formpart of it, and then to nake a search if they had been
m sconstrued by him [293 B-E]

(3) Once it was found that it was conpetent for the unpire
to decide that the appellant conpany was not entitled to
keep certain vehicles which it had renoved, he nust, to do
justice between the parties, order the appellant either to
return them or to pay conpensation for them Since the
first course-was not possible because of |apse of time the
second was the only obvious course. Clause 13 of the
general conditions provides for reference to arbitration of
all questions or disputes arising, under these conditions or
in connection with this co-tract, and these words are wide
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and conprehensive. Therefore, the unpire did not go beyond
his jurisdiction in accepting the respondent’s counter claim
for compensation. [295 D E]

(4) Merely because the umpire held that even though the
appel l ant was not entitled to sone vehicles clainmed by it,
yet the authorities had delivered a substantial nunber of
them wi thout going into details, it could not be said that
he bad acted without evidence or that he behaved in the
matter as a conciliator, or gave findings on conjuncture and
surm ses, especially when the appellant withheld relevant
evi dence whi ch was

in its possession. [296 E-F]

(5) Under the contracts of the sale. the appellant was
bound to pay to the respondent ground rent and other charges
which the respondent in its turn was liable to pay the
owners; and since it was not the appellant’s case that the
respondent had clainmed a higher anmpunt there was no sub-
stance ~in the ~contention that the arbitrator fixed the
ground rent without any evidence. [297 A-C

284

(6) Considering the huge anounts clainmed by the parties,
the volume of evidence, adduced and the nunber of days
occupi ed in recordi ngthat evidence and in arguing the case,
it could not be said that the discretion of the wunpire
exercised in the matter of costs was exercised in breach of
any | egal provision or unreasonably. [297 C D

JUDGVENT:
ClVIL APPELLATE JURI SDICTI ON: -G vil Appeal No. 2418 of 1966.
Appeal by special |eave fromthe judgnent and order dated
February 19, 1963 of the Punjab H gh Court, Circuit ' Bench
at Delhi in F.A 0. Appeal No. 123-D of 1961
R L. Agarwal, K L. Mehta, S.-K Mehta, P. N Chadda. M
Gupta and K. R Nagaraja, for the appellant.
L. M Singhvi, Badri Dass Sharma and S. P. Nayar, for the
respondent.
The Judgnent of the Court has delivered by
Shelat, J. By this appeal, under —special |eave, the
appel | ant conpany chal | enges the correctness of the judgment
of the Hgh Court of Punjab, dated February 19, 1963
refusing to set aside an unpire’s award, dated March 22,
1958. The award was in respect of certain disputes between
the conpany and the Union of India in the matter of
di sposals of the United States surplus war naterials |eft by
the Governnent of the U S.A at the end of the Ilast Wrld
Var . These surplus materials, called the US. Surplus
Stores, consisted of vehicles and other stores. It was said
that these were sold to the conpany by the Director-Ceneral
Di sposals through correspondence and sale-notes. These
contracts of sale were subject to the General Conditions of
Contract (Form Con. 117). d. 13 of these GCeneral ' Condi-
tions provided that
"In the event of any question or dispute
ari sing under these conditions or any specia
conditions of contract or in connection wth
this contract-the sane shall be referred to
the award of an arbitrator to be nom nated by
the Director General and an arbitrator to be
nom nated by the contractor, or in the case of
the said arbitrators not agreeing then to the
award of an Unpire to be appointed by the
arbitrators in witing before proceeding on
the reference----.
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Upon every and any such reference, the
assessnment of the costs incidental to the
reference and award respectively shall be in
the discretion of the arbitrators, or in the
event of their not agreeing, of the Unpire
appoi nted by them™
285
Di sputes having arisen between the parties both as regards
the contents and the quantity of the vehicles delivered
under the contracts, they were referred, in the first
instance, to two arbitrators nom nated by the parties, and
ultimately to an unpire. The disputes were crystallized
into nine clains by the appellant conpany totalling Ks.
6, 73, 34,500/-, and several counterclains by the Governnent
of India. At the end of the arbitration, the unpire, by his
said award, disallowed all the clainms made by the conpany,
except one for which he awarded RS. 6,94,000/- and held, in
respect of the counter-clainms filed by the Governnent of
India, that the appellant-conpany was liable to pay to the
CGovernment in all Rs. 36,23,682.50 P. and costs anmounti ng
to Rs. 5,40,544/-. |In theresult, after deducting the claim
allowed to the appellant-conpany, the company was held
liable to pay to the Government Rs. 34,70,226.50 P
The award having been filed by the unpire in the Court of
the, District Judge, Delhi and the Government of India
havi ng t hereupon applied for a decree in termof the award,
the conpany applied to the Court for setting-aside the award
urgi ng several grounds for so doing. ~The District Judge by
an el aborate judgnment declined to set aside the award. He,
however, held that the award suffered froman error apparent
on the face of the award in respect of the appellant’s claim
No. 111(a), and further held that the counter-clains 11, 1V,
V and VI nade by the Governnent were not -~ covered by the
ref erence, and consequently, the unpire had no jurisdiction
to go into them Declining, however, to set aside the
award, he remtted it for reconsideration of the aforesaid
itens and al so for readjustnent of the anpbunt of costs in
the evert of enhanced conpensation being awarded to the
conpany in respect of its claimNo. . 111(a). Di ssatisfied
with the judgnent of the court the company filed an appea
before the H gh Court. The Union of India also filed
certain coss-objections. The H gh Court heard the appea
and the «cross-objections together and by its aforesaid
j uggrment dismssed both the anneal and the cross-objections
and uphel d the judgnent of the District Judge.
In support of the claimthat the award was liable to be set
aside, counsel for the company submtted the followi ng six
propositions for our acceptance
1. that the contracts of sale entered /into
by the conmpany were m sconstrued by the unpire
and such nmisconstruction appears on'the face
of the award:
2. that the unmpire. as also the H gh Court,
failed to take into consideration severa
docunents while deciding the scope of the
sal es;
286
3. that in respect of claim No. VI and
counter-claim No. VI of the Governnent, the
unpire acted beyond his jurisdiction as those

question,,; did not fall within the scope of
the reference;
4, that the unpire did not act according to

aw but acted as a conciliator and based his
award on nere conjectures and surm ses;
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5. that his conclusion on ground rent awarded
to the Governnment was based on no evidence;

and
6. that the costs awarded to the Governnent
wer e al toget her di sproportionate.

Before we proceed to consider these propositions, it is

necessary to ascertain the scope of, S 30 of the
Arbitration Act 1940 and the principles wunderlying that
section. The general rule in matters of arbitration awards
is that where parties have agreed upon an arbitrator,
thereby displacing a court of |law for a donestic forum they
must accept the award as final for good or ill. In such
cases the discretion of the court either for remssion or
for setting aside the award will not be readily exercised
and wll be strictly confined to the specific grounds set
out in ss. 16 and 30 of the Act. In  Hodgki nson vs.
Fernie, (1) WIllianms, J. stated the principle as follows : -
"where -a cause or matters in difference are
referred to an arbitrator, whether a | awer or
a layman, he is constituted the sole and fina
judge of all questions both of Ilaw and
fact ....~ The-only exceptions to that rule
are, cases where the award is the result of
corruption or fraud, and  one other, which
though it is to be regretted, is now, | think
firmy  established, viz., where the question
of law necessarily arises on the face of the
award, . or upon some paper acconpanying and
form ng part of,-the award."
This observation was recently cited with approval in Union
of India v. Bungo Steel Furniture Pvt. Ltd. (2)
The principle is that the Court, while exam ning an  award-,
will ook at docunments acconpanyi ng and formi ng part of the
awar d. Thus, if an arbitrator  were to refer to the
pl eadi ngs of the parties so as to incorporate theminto the
award, the Court can |look at them 1n sonme cases, however,
courts extended the principle and set aside the award on a
finding that the contract, though only referred to but not
incorporated into the award as part of it, had been
m sconstrued and such mnisconstruction had
(1) (1857)(3)C.B.(N. S.)189, 202.
(2) [1967] 1 S.C R 324.
287
been the basis of the award. Thus, in Landauer v. ~Asser(1)
the dispute between buyers and sellers of goods was as to
who was entitled to certain suns paid upon a policy of
i nsurance upon the goods. This was referred to arbitration
and the unpire made his award basing it on the  construction
he placed on the contract, nanely, that as the parties to
the contract were "by the terns thereof" principals, /'their
interest and liability in insurance was defined to be the
val ue of the invoice plus 5 per cent. On an application to
set aside the award, the Court of Appeal held that inasnuch
as the wunpire had referred to the contract and the terns

thereof, it was justified in |ooking at the contract, —and
having done so, found that he had based his decision
entirely upon the ternms of the contract. It also found that

since the contract, if properly construed, did not justify
the decision, the award was bad on the face of it and was
liable to be set aside. A simlar view appears also to have
been taken in F.R AbsalomLtd. v. Geat Wstern (London)
Garden Village Society Ltd . (2 ) where the award set out
the relevant words and cl. 30 of the contract and also the
conclusion of Jlaw on the neaning of those words. Lord
Russel said that since the award recited the contract and
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referred in terns to the provisions of cl. 30, thereby
i ncorporating it into the award, and then stated the
construction which the arbitrator placed upon that clause,
the Court was entitled to |l ook at that clause to ascertain
if the construction placed by the arbitrator was erroneous.
The correctness of the decision in Landauer v. Asser(1l) was
chal | enged before the Privy Council in Chenpsey Bhara & Co.
v. Jivraj Balloo Spinning and Weaving Co. Ltd.(2) Lord Dune-
din,, however, did not expressly overrule it but rested
content by observing that that decision was not binding on
the Board. But he formulated the principle thus :

. LML5

" An error in law on the face of the award neans, that you
can find in the award or a docurment actually incorporated
thereto, as for instance, a note appended by the arbitrator
stating the reasons for his judgment, some |egal proposition
which is the basis of the award and which you can then say
is erroneous. It does not nmean that if in a narrative a
reference’ is nmade to a contention of one party that opens
the door to seeing first what that contention is, and then
going to the contract on which the parties’ rights depend to
see if that contention is sound."

(1) [1905](2) K B. 184.

(2) 1933 A.C. 592.

(3) [1923] A C. 480.

288

The Privy Council upheld the award. stating that it was
i npossible to say what was the mistake on the face of the
award which the arbitrators had nmade as they had not tied
thensel ves down to any | egal principle which was unsound.
The nmere fact that the court woul d have construed a docunent
differently than the arbitrator would not induce the court
to interfere unless the construction given by the arbitrator
is such that it is against the well-established principles
of construction. see Kelanton v. Duff Devel opment Co. (1) |

In an illumnating analysis of a large nunber of  earlier
deci sions, including Landauer(2) ‘and F. R Absalom Ltd. (3)
Di plock, L.J., in Gaconp Costa Fu Andrea v. British Italian

Trading Co. Ltd. (4 ) recorded his conclusion thus
"It seems to me, therefore, that, ~on the
cases, there is none which conpels us to hold
that a nere reference to the contract in the
award entitles us to |l ook at the contract. |t
nmay be that in particular cases a specific
reference to a particular clause of a contract
may incorporate the contract, or that clause
of it, in the award. | think that we are
driven back to first principles in this
matter, nanely, that an award can only be set
aside for error which is onits face.” It is
true that an award can incorporate- another
document so as to entitle one to read that
docunent as part of the award and, by reading
them together, find an error on the face of
the award. "
The question whether a contract or a clause of it is
incorporated in the award is a question of construction of
the award. The test is, does the arbitrator come to a
finding on the wording of the contract. |If he does, he can
be said to have inpliedly incorporated the contract or a
clause in it whichever be the case. But a nere genera
reference to the contract in the award is not to be held as
i ncorporating it. The principle of reading contracts or
ot her docunents into the award is not to be encouraged or
ext ender . (see Babu Ram V. Nanhenal &
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The rule thus is that as the parties choose their own
arbitrator to be the judge in the dispute between them they
cannot, when the award is good on the face of it, object to
the decision either upon the |law or the facts. Ther ef or e.
even when an arbitrator comrits a mstanke either in law or
in fact in determning the matters referred to him but such
m st ake does not appear on the face of the

(1) [1] 1923 A C 395 (2) [1905] 2 K. B.184
(3) [1933] A.C. 592. (4) [1962]2 AIl E.R 53, 62
(5) C. A NO 1 07 of 1966, Decided on 5-12-1968.

289

award or in a docunment appended to or incorporated init so
as to formpart of it, the amard will neither be remtted
nor set aside notwi thstanding the nistake.

In the Ilight of the principle above stated, the first
guestion <calling for determinationis, is there an error

apparent on the -award, in the sense that the wunpire
m sconstrued the contracts of sale inasnmuch as though those
contracts’ were contained 'in sale-notes as well as in
several  letters, he considered the sale-notes only as

containing the contracts of sale disregarding the corres-
pondence which had taken place between the conpany and the
Director-Ceneral, D sposals and his officers ? Such a
qguestion woul d undoubt edl'y be one of law. But the disputes
referred to the unpire contained disputes both of fact and
law. Odinarily the decision of the unpire, even though it
be on a question of |aw, would be binding on the parties.
The court would only interfere if the case falls within the
exceptions mentioned by WIllianms, J. in Hodgkinson v.
Fernie(1l) and reaffirnmed by Diplock L. J., in Gacono Costa
Fu Andrea’ v. British Italian Trading Co. Ltd.(2).
There were in all three separate sales to the appellant-
conpany, , whi ch according to the respondents wer e
incorporated in sale notes Nos. 160,. 161 and 197. Bef ore
the sale-note 160 was issued on July 11, 1946, it is a fact
that the conpany had witten a letter dated July 10, 1946
which was also endorsed by two officers of the Director-
CGeneral, Disposals. The letter contai ned three cl auses, the
first of which stated that "Ms. Allen Berry will buy the
Moran Vehicles Depot 'as is where is for Rs. 1,80, 00,000/".
The two other clauses provided the —manner and tinme of
payment of the sale price. But the letter comenced. wth
the follow ng words:
"Pendi ng detailed record of terns tonorrowthe
following are the broad heads of ~ agreenent,
which wll formthe-basis of sale of ~ surplus
vehicles. "
The next day, i.e., July 11, 1946, the Departnent issued
sale note 160, which in clear terns stated that what' was
purchased were "all vehicles and trailers lying in /Mran
Depot", which neant that the vehicles sold were only ' those
that were actually lying in that depot on July 11, 1946, and
not those outside it or those borne on the records of " that
depot, as contended by the conpany. |It, however, appears
from the judgment of the Trial Court (para 206) that  on
recei pt of sale-note 160, the conpany wote a letter on July
11, 1946 in which it contended that "W have purchased the
entire vehicle depot of Mran".
(1) [21857] 3 C.B. (N. S. 189, 202. 57)
(2) [1962] 2 AIl ER-53, 68.
7SupCl /71
290
It appears that in view of this difference of opinion, a
neeting ,of representatives of the parties, was held on July
23, 1946, the minutes of which, as recorded by the Assam
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Controller, US AS S, read as follows:
(2) (a) The vehicles and trailers sold to
Messrs. Allen Berry and Co. Ltd., are deened
to, include all vehicles which were or should
have been held in Miran Depot on the 10th
July, also those which have ’'been issued on a
Menor andum Recei pt as follows : -
(i) To the Americans, left behind by themin
various canps and depots and not yet turned in
by us.
(ii) Vehicles issued on Menorandum Receipt to
mlitary units assisting the US ASS
Or gani sati on.
(iii) Any surplus vehicles originally allotted
to U S A'S S Units-for operational purposes
and now no longer required by them"™
On Septenber 17, 1946, a secraphone nmessage was sent from
New Delhii to Calcutta which stated "W have sold U.S. Arny
surplus vehicles presuned to be borne on Moran list, that is
those actually -in Mran Vehicle Depot or those that were
i ntended to be nmoved to that depot, which was neant to be
parking depot for surplus U.S. vehicles in Assamarea.”" On
Sept ember 26 1946, the Director-CGeneral,’ D sposals, wote to
the conpany that "The vehicles sold toyou in Assam are
those U S. Arny surplus. vehicles actually .in Miran Vehicle
Depot or those that were intended to be noved to Moran
Vehicle Depot. Any nobile engineering equipnent, such as
nobi | e cranes, tracked tractors are, excluded fromthe sale
to you." On Decenber 10, 1946, the Controller issued a
rel ease order in respect of
1. Al vehicles and trailers lying in Mdrran Depot on 10th
July 1946 including all United States Army Surplus  Stores,
excluding land and buildings |ying within Moran Depot and
transferred to the Government of India fromthe Governnent
of the United States.
2. Vehicles in operational use in Calcutta and Assam as
and when no |longer required by the U S. A S S Oganisation."
291
The question raised by counsel is that the unpire failed to
consider all these docunents while considering the scope and
content of the contract of sale and relied on only sal e-note
No. 160, dated July 11, 1946, that the contract was  not
contained in the said note 160 al one, and that therefore, he
m sconstrued the contract, and that that m sconstruction
which is a point of law, is apparent on the face of  the
award, as it was nade the very basis of the award.
The first three issues raised by the unpire were
(1) whet her the appellant was entitled to
prove that any vehicles, stores etc. ~ other
than those nentioned in the sale-notes’ were
sold to it;
(2) whet her the CGovernment was bound by the
clarifications, representation, explanations
or assurances made or given by any officer or
officers of the Departnent regarding t he
subjectmatter of the contracts of sale except
those necessarily inplicit in the sale-notes;
and
(3) whet her the CGovernment sol d any vehicl es
except those lying in Mran Depot on July 11
1946, or those intended to be noved thereto.
The dispute between the parties, thus, clearly was that
whereas the conpany clained that the, sale was of al
vehicles borne on the records of Mran Depot, irrespective
of whether they were actually lying there on July 11., 1946
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or not, the Governnment clainmed that the conpany was entitled
to those actually lying in the Depot. According to the
respondents, the contract of sale was to be found in the
sal e-note, and therefore, any subsequent explanations or
assurances given by any officer or officers of t he
Department could not vary or alter the terns of the
contract. These expanations and assurances were given, only
to renove the nisunderstanding of the conpany over the
guestion of the scope and extent of the sale made to it.
The unpire set out part of the sale-notes 160 and 197 in the
award and t hen observed
"the | anguage used in these sale letters is to
ny m nd perfectly clear, explicit and
unanbi guous and excludes the possibility of
any vehicles, trailers or stores lying on the

dat es in question outside the | ocati ons
specified “in the sale letters having been
i ncluded” in the two sal es. The contention

that they in fact ' include all vehicular stores
in Assamin one case and in Bengal area in the
other has been made in all seriousness and a

good dea

292

of evidence both oral and docunentary has been
pr oduced in support of or against such

contention. The point has also been argued at
great length by |earned counsel for t he
parties. I have given the whole matter nmy
nost serious and earnest consideration and ny
view is that apart fromthe | anguage of the

t wo sal edeeds’ bei ng agai nst such a
contention, the evidence too considered as a
whol e does not support it. Accordingly, |

hold that the stores-sold to the claimants in
the case of Assamwere those actually | ocated
in Moran Depot on July 10,1946 and in the case
of Bengal those actually located in/ Jodhpur
and other depots specified in the sale Jletter
on July 31, 1946."
He next held
"The alleged clarifications or representations
made or expl antions or assurances given by any
of ficer or of ficers of the Di sposal s
Departnment either verbally or in witing have
been very carefully exam ned by nme-and | am of
opi nion that neither are they, considered as
whol e, capable of the interpretation sought to
be put upon them by the clainmants nor are. the
respondents bound by them They are not in
accordance with law and do not amount to/lega
contracts binding the respondents.”

These passages clearly show that the unpire had considered,

besi des the sale-notes, the oral and docurmentary evidence

led by the parties as also the contentions urged on and  as

regards them by counsel for the conpany. It is inpossible,
therefore, to wuphold the contention that the vari ous
docunents, i.e., the letter of the conpany dated July 10,
1946, "the subsequent correspondence, minutes of the

nmeetings which too place after the salenote 160 was issued
etc. were not taken into consideration by the unpire while
coming to his conclusion as to what actually was sold to
t he conpany.

The di spute, anongst other disputes, referred to the unpire
and crystallized by him in the form of issues on the
pl eadings of the parties involved, as already stated, the
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guestion first as to what was sold, and secondly, arising
out of that, the question whether besides the said sale-
not es 160 and 197, the subsequent clarifications or
expl anati ons were binding on the Governnent. These were, no
doubt, questions partly of fact and partly of |aw  But
guestions both of fact and |aw were referred to the unpire
and prina facie his findings on themwould bind the parties
unl ess, as explained earlier, the unpire has laid dowmn any
| egal proposition, such as a construction which is nade the
basis of the award and is on the face of the award an error
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The point is, is this such a case ? True it is that this is
not ,a case where a question of lawis specifically referred
to. It is clearly a case falling in the category of cases,
li ke Kalanton v. Du# Developnment Co. Ltd. (1) wherein
deciding the questions referred to himthe unpire has to
decide a point of lTaw. ~In doing so, the unpire no doubt,
laid down the legal propsition that the clarifications or
assurances given subsequent to the dates of the said sale-
notes by an officer or officers of the departnment were not
bi nding on the respondents nor could they affect the scope
of the sales. That answer the unmpire, was entitled to give.
But the fact that he answered a | egal point does not rmean
that he has incorporated-into the award or made part of the
award a docunment or docunents, the construction of which

right or wong, is the basis of the award. = The error, if
any, 1in such a case cannot be said to be an error apparent
on the face of the award entitling the court to consider the
various docunents placed in evidence before the unpire but
not incorporated in the award so as to formpart of it and
then to nake a search if they have been m-sconstrued by him

This, in our wunderstanding, is the  correct principle
enmergi ng fromthe deci si ons which counsel placed before us.
In any event, this is not a case where the unpire, ' in the
words of Lord Dunedin, "tied hinself down to a |lega

proposition” which on the face of the award was unsound.
The award ,mekes it clear in so/many words that 'he took
into. account the entire evidence, including the ‘docunents
relied on by counsel and then only came to the conclusion
that it did not assist the company in-its contention as to
the scope of the sales. Contentions 1 and 2 raised by M.
Agarwal , therefore, cannot be upheld.

Contention No. 3 relates to 547 vehicles said to have been
sold to the conpany under sal e:-note 197, dated August 2,76,
1946. There is no dispute that out of these vehicles the
conpany renoved 291 vehicles alleging that the delivery of
the bal ance of 256 vehicles was wi thheld. The company made
a claim being claimMNo. VI for the price of these 256
undel i vered vehicles. The respondents contention was /that
the sale to the conmpany was confined only to the U S A
Surplus Stores, that these vehicles did not fall within that
category, but were Reverse Land Lease vehicles belonging to
the Governnent of India under an agreenent between the
U S A and India. On these allegations the respondents laid
counter-claimNo. VI claimng the price of the 291 vehicles
admttedly renoved by the conpany when they were |lying in
Jodhpur Depot, Calcutta.

The unpire found that the expression "Reverse Land Lease"
rel ated to the reciprocal aid articles referred to in the
sai d agreenent. A reciprocal aid article, according to
that agreenent,

(1) [1923] A . C. 395.
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nmeant an article transferred by the India Government to the
U. S. Government under reciprocal aid under para 4-C of that
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agreenment’ . The U S. A CGovernnent was deenmed to have
acquired as on Septenber 2, 1945 full title over such
articles except that such reci procal aid articles

incorporated into installations in India were deemed to have
been returned to India Governnent fromthe date when the
U S.A forces relinquished possession of such installations.
From the inventories produced before him the wunpire held
that these 547 vehicles were incorporated into installations
in India, and therefore, ownership in themvested in India
Government on and after the U S A forces relinquished
possessi on of those installations. They could not ,
therefore, be regarded ,is U S. Surplus Stores which alone
were and could be the subject-matter of sale-note 197.
Consequently, the conpany was not entitled to renove the
said 291 vehicles which it did, nmuch less could the conpany
claim conpensation for 256 vehicles which it alleged were
not delivered toit. In'the result, the unmpire allowed the
CGovernment’s counter-claimMNo. VI, which was for the price
of 291 vehicles unauthorisedly renoved by the conpany from
Jodhpur ' Depot .

The argunent in connectionwith this part of the award was,
firstly, that the findings of the unpire were vitiated as
there was total |ack of evidence on which they could be
based, and secondly that in any event, the unpire had no
jurisdiction to award conpensation to the Governnent in

respect of counterclaim No. VI. The first part of the
argunent need not detain us as the finding that these
vehicles forned part of reciprocall aid articles, t he

ownership in which vested in the Governnent of  India and
were therefore not U S. A S. S’ was based on the agreenent
between the two Governnments and the inventories  produced
before the wunpire from which he could hold that they
bel onged to the Governnent of India fromthe date when the
installations in which they were i ncor por at ed wer e
relinquished by the U S. forces, and that therefore, they
could not formthe subject-matter of sale-note 197 which
related only to the U S. Surplus St-ores.

The second part of the argunent, however, requires  conside-
ration. The question is whether the arbitration /clause
included. a dispute relating to conpensation-in respect of
the said 291 vehicl es unauthorisedly renoved by the conpany.
ad. 13 of the General Conditions of Contract, quoted
earlier, provides for reference to arbitration of all
guestions or disputes "arising under these conditions"  or
"in connection with this, contract"”.

Dr. Singhvi referred us to cl. 10 of these Conditions also
but it is clear that it can in no sense apply to the dispute
relating to, conpensation. But the words "arising under
t hese conditions"’
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and "in connection. with this contract" are undoubtedly wi de
and conprehensive. it is, nonetheless, a question whether
the dispute as to conpensation on the ground of unauthorised
appropriation of these vehicles by the conpany falls wthin
cl. 13. In Vidya Sagar- Joshi v. Surinder Nath Gautan{l)
the words "expenditure, in connection with election" used in
s. 77 of the Representation of the People Act, 1951 were
construed to nean "having to do, wth". An arbitration
cl ause wherein the words "in relation to or in connection
with the contract”™ were construed not to contenplate a
dispute raised by a contractor that he could avoid the-
contract on the ground that it was obtained by a fradul ent
m srepresentation. (see Monro v. Bognor Urban District Coun-
cil(2). But a claimfor damages on the ground of negligence
on. the part of the defendant in re-nmoving the plaintiff’s
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furniture against a clause for due diligence in renoving it
was held to fall, within the arbitration clause. Wolf v.
Collis Renp val Service (3)

Counsel conceded that a dispute as to the interpretation of
sal e-note 197 would fall under the arbitration clause.. |If
that is so, it rmust follow that the unpire was conpetent to
deci de whether the said 547 vehicles fell within the purview
of the sale-note or not. |If in determning that question he
cane to the <conclusion that they did not, the obvious
conclusion would be that the conpany was not entitled to
take away 291 vehicles admttedly removed by it from the
Depot . If the company did that, would the question as to
the return or of conpensation in |lieu of such vehicles, to
which it was not entitled under the sale, be a question
which arises out of or in connection with the contract ?
Counsel went as far as to-say that the unpire in deciding
the conpany’s claimNo. VI and the Government’s counter-
claim No. VI coul'd decide that the conpany was not entitled
to those vehicles, but could not take the next step either
to direct the return of themor paynment of conpensation in
lieu of ~those vehicles.  In our view, such an argunent
cannot be accepted. The reason is that once it is found
that he was conpetent to decide the dispute as to whether
the said 547 vehicles were not the subject-matter of the
sale and 291 of them were renpved unauthorisedly, he nust,
to do justice between the parties in respect of disputes
referred to him order the conpany either to return them or
to pay conmpensation for them Sincethe first course was
not possible after all these years, the second was the only
and the obvious course. The dispute raised by the
respondents that 291 vehicles were not includedin the sale
was: co-extensive with and connected with the dispute that
the com -

(1) A 1.R 1969 S.C 288.

(3) [1947]2Al | E. R 260.

(2) [1915] (3) K. B.167.
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pany was bound to return themif it was found that they were
not covered by the sale. On this reasoning it is not
possi ble to say that the unpire went beyond his jurisdiction
either in rejecting the conpany’s claim No. VI or .in
accepting the corresponding counter-claimNo. VI of the
respondents.

Contention 4 relates to 600 vehicles which had been taken
out of Moran Depot for operational purposes, but which the
conpany clainmed were part of the sale under sale-note 160.
The unmpire held (I that those vehicles having been taken out

of the Depot for operational purposes did not  fall wthin
the sale, and (2) inthe alternative, that the evidence
di scl osed that a substantial nunber of vehi cl es in

operational use were delivered to the conpany even though
strictly speaking it was not entitled to themas they were
not lying in the, Depot on. July 10, 1946. The ‘unpire
further held that if some of them per chance were not handed
over, the respondents had sufficiently conpensated the
conpany by handing over several non-operational vehicles
from outside the depot to which the conpany-was not

entitl ed. Counsel argued that this part of the award was
vague and without any evidence to support it, and therefore,
the wunpire behaved in this respect nore like aconcilliator

than as an arbitrator.

Having held that sale-note 160 covered only those vehicles
which were actually lying in Mran Depot on July 10, 1946,
it was not incunbent on the unpire to decide the nunber of
operational vehicles outside the depot. Consequently, if he
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was satisfied that even though the conpany was not entitled
to the said 600 vehicles clained by it, yet the authorities
had delivered a substantial nunber of them and for any
deficiency, had also delivered non-operational vehicles,
there would be no purpose in going into the details of
vehicles delivered to the company. Even though, as the
judgrment of the Trial Court discloses (para 223), there was
evi dence, both oral and docunentary, that the conmpany had
collected a nunber of vehicles lying at places outside the
Depot, and the vehicles so collected were recorded by the
conpany, yet the conmpany had withheld the production of
those records. In viewof these facts it is inpossible to
say that the unpire had acted w thout evidence, or that he
behaved in the manner of a conciliator, or gave findings on
conj ectures and surm ses.

Qur interference was invited next on the question of ground
rent on the ground-that the amount of such rent was fixed by
the wunpire w thout ~any evidence. There is hardly any
substance in-this contention. The sites, on which the
various 'depots were situated, were requisitioned by the
Gover nnent_under the
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Defence of India Rules. The Government had a statutory
obligation, therefore, to pay to the owners of those sites
conpensati on as /provided by those Rules. Under the
contracts of sale the conmpany was, bound to pay to the
CGover nirent ground rent and other charges whi ch t he
CGovernment in its turn was liable to pay. It is, therefore
not correct to say that the unpire could award only that
amount  which the Governnent had actually paid and that the
unpire should, therefore, have taken an account  from the
CGover nrent . It was never the case of the conpany that the
CGover nirent had claimed ground rent higher t han t he
conpensation it was |liable to pay.

The |ast objection was that the amount of costs awarded by
the unpire to the respondents was disproportionate. It
appears fromthe award-that the unpire fixed the anmbunt of
costs after considering the statenents of expenses  incurred
by the parties for the hearing before himtendered by the
respective counsel for the parties.. Considering the huge
amounts clainmed by the parties, the volume of evidence, both
oral and docunentary, adduced by them the nunber of days
occupied in recording that evidence and in arguing the case,
we are not prepared to say that the discretion which the
unpire. exercised in the natter of costs was exercised in
breach of any legal provision or unreasonably which can
justify the Court’s intervention.

In our view, none of the six contentions urged ' by counse
can be upheld. The result is that the appeal fails and is
di sm ssed with costs.

V.P. S Appea
di sm ssed
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