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The jurisdiction of the High Court to issue a direction for framng a
schene for regularisation of the enployees of the U P. State Agricultura
Produce Market Board (for short "the Board") is in question in this batch of
appeal s which arise out of judgments and orders passed by the Hi gh Court of
Judi cature at Allahabad in the wit petitions filed by the private respondents
ei ther disnmissing or allow ng the sane.

ACT

The legislature of the State of Uttar Pradesh enacted The Uttar
Pradesh Krishi Utpadan Mandi Adhi niyam 1964 (for short "the Act"). The
Board has been established under Section 26-A of the Act. Section 26-B
provides for the constitution of the Board. |In exercise of its power conferred
upon it by Section 25-A and 26-X of the Act, regul ations have al so been
framed by the Board | aying down the terns and conditions of the service of
the enpl oyees of the Market Committees known as the Uttar Pradesh
Agricul tural Produce Market Committees (Centralised) Services
Regul ations, 1984 (for short "Services Regulations"™). Simlar regulations
have al so been framed by the Board in respect of its own enpl oyees being
the Utar Pradesh Agricultural Produce Markets Board (O ficers and Staff
Establ i shrent) Regul ations, 1984 (for short "Establishnent Regul ations").

BACKGROUND FACT

In the State of Uttar Pradesh, there are 244 Market Committees. ' 3395
posts were sanctioned but indisputably 5600 appoi ntnents have been nade.
We are herein concerned with the orders of appoi ntnents and orders of
term nations issued in respect of about 1021 enpl oyees who were appointed
bet ween the period 1.4.1996 and 30.10.1997. A resoluti on was passed by the
Board on or about 30th Septenber, 1996 proposing regul arisation of the
services of those enpl oyees who have conpl eted one thousand days of
service. The Board had also its construction divisions. The said proposa
was, however, confined to the enployees working in the construction
di vi si ons agai nst contingency funds. Approval having been sought for from
the State Governnent in relation to fram ng of appropriate rules, in this
behal f, informations were sought for from various departments including
Mandi Parishad in regard to the appointnents nmade in past six nonths by a
|etter dated 20th Novenber, 1997. Relevant infornmations were furni shed by
the Director of the Mandi Parishad whereafter the State sought for further
i nformati ons and details regarding the appointments nade in the Mand




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 2 of 18

Pari shad and Mandi Sanmities by a letter dated 17.3.1998. Such infornations
were sought for by the State again by a letter dated 18.5.1998. On or about
12.2.1999, an order was issued by the State directing that services of all such
enpl oyees who had been irregularly appointed during the period 1.4.1996 to
30.10.1997 be cancelled on | ast-come-first-go-basis stating:

"1. The irregul ar appoi ntnent nade in the Mand

Pari shad and Mandi Samities during the period
we. f. 1.4.96 to 30.10.97 shoul d be cancell ed

i medi ately. The followi ng course should be
adopted to term nate such appoi ntnents:

(a) There is no legal inpedinent in term nating
the service of the enpl oyee concerned after
cancel l i ng the appoi ntments which have been

made wi t hout any created/ sanctioned post but the
reason therefor shall have to be recorded in the

or der.

(b) There is ' no | egal inpedinent in termnating
the service after cancelling the appointnments of
such persons as did not have educationa

qual i fications prescribed for the post concerned but
the reason therefor should be recorded in the order
(c) The term nation of service of such persons,
as have been appointed in relation to some post

and al so have educational qualification prescribed
for that post, should be nmade in accordance with
the procedure nentioned in their appointnent

order. |In case, no procedure is nentioned in the
appoi ntnents order, their service should be

term nated after giving either notice or payin lieu
t her eof .

(2) In this regard | have to informthis thing al so
that after making intensive exanination in respect

of irregul ar appointnents made in the Mand

Pari shad and Mandi Sanmities before 1.4.96, kindly
furnish clear report alongwith detail ed statenent

by 20.2.99.

(3) Ki ndly make avail able in each case by
18.2.99 your proposal with clear recomendation
to the Govt. for action against the officers
responsi ble for the said irregular appointnments."

Further directions were issued on 17.3.1999 in'the followi ng terns:

"In regard to the appoi nted subject and Sem GCovt.
Letter No. Dire-Canp/99-468 dt. 8.3.99, | have
been directed to say that keeping in view, the
deci sion taken by Govt. in regard to irregular
appoi nt nents nmade on the post of various
categories in U P. State Agricultural Production
Mar ket i ng Board, there has been no requirenent of
prescri bed procedure rules. 1In such circunstances,
the proposal sent to Govt. vide letter 1418/ Canp
dt. 18.10.96 of Marketing Board Office is rejected
by the Govt. after due consideration.”

Pursuant thereto or in furtherance of such directions, the services of a
| arge nunber of enpl oyees were term nated on or about 20th March, 1999.

On 27.1.1998, the Director of the Board informed the Secretary,
Department of Agriculture that all appointnments are unauthorized/ irregular
and, thus, void ab initio and, therefore, their appointments shoul d be
termnated following the rules. |In the said letter, the opinion of the
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Chai rman of the Board was quoted stating:

"As the action, whatsoever, taken in this matter
will create wide ranging ramfications (both

political and administrative) therefore it will be
proper to send the factual report of the whole case
to Govt. for guidance. It will be expedient to take

further action after consulting the departnent of
justice and obtaining orders fromthe Hon' ble

M nister for Agriculture and the Hon’ bl e Chief

M ni ster."

Phot ocopi es of the notesheets and photocopies of the details of al
appoi ntnents and the report received fromthe Deputy Director
(Adm ni stration) were annexed thereto.

It may be noticed that the State in the neantinme had al so refused to
approve the proposed rules franed by the Board for regularisation of its
enpl oyees.

PRCCEEDI NGS BEFORE THE HI GH COURT

Questioning the aforementi oned directions of the State, one Rajnish
Varsheny filed a wit petition before a Division Bench of the Allahabad
High Court in April, 1999. By a judgnment and order dated 11.8.2000, a
| earned Single Judge of the Al ahabad High Court allowed the same hol ding
that the orders of term nation issued pursuant to the orders of the State
Government dated 12.2.1992 were illegal. A Division Bench of the High
Court, Lucknow Bench, put its seal of approval to the order of the |earned
Singl e Judge by a judgrment and order dated 5.9.2000 in simlar wit
petitions filed by other disnmssed enployees. A wit petition filed by one
Anshuman M sra, however, was di sm ssed by another Division Bench of the
Al | ahabad Hi gh Court at Lucknow upholding the said order of the State
Gover nment .

The parties are, thus, before us.

SUBM SSI ONS
On behal f of the Board:

Submi ssion of M. M L. Vermm, |earned senior counsel appearing on
behal f of the Board are:

(i) In terns of the statutory nmandate contained in Section 26-M of the
Act, the Board was bound by the directions issued by the State.
(ii) The appoi nt ments havi ng been nade in utter disregard of the

mandat ory provisions of the Services Regul ations and the

Est abl i shment Regul ations, the enpl oyees did not derive any |ega

right to continue in the said posts.

(iii) Such appoi nt nents havi ng been nade on a pick and choose net hod

and on an adhoc basis, the judgnments of the Hi gh Court cannot be

sust ai ned.

(iv) I ndi sputably the provisions of U P. Industrial D sputes Act and the
rules framed thereunder relating to retrenchnent of workmen were

conplied with and in that view of the mater it cannot be said that the

orders of term nation passed agai nst the enpl oyees were ill egal

(v) In any view of the natter, the renmedy of the enployees, if any, was to
approach the industrial courts.

(vi) It is not a case, it was urged, where principles of natural justice were

required to be conplied wth.
On behalf of the State

M. Uday Uresh Lalit, |earned senior counsel appearing on behal f of
the State of Uttar Pradesh submitted that fromthe records it woul d appear
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that the State adopted a known criterion for cancellation of appointnent of
such enpl oyees who were in the last slots, nanely, 1.4.1996 to 30.10.1997.
Such orders of term nation ensured that the principles of last-come-first-go
basis are foll owed and the enpl oyees are paid one nonth's salary in |lieu of
notice as al so 15 days wages for each conpl eted year of service by way of
conpensati on. No appoi nt nent having been nmade after 30.10.1997, the

i mpugned judgnent of the Hi gh Court cannot be sustai ned.

On behalf of the Wit Petitioners

M. Anoop G Chaudhari, |earned senior counsel appearing on behal f
of the Respondents, on the other hand, urged:
(i) that the appointnents of the enpl oyees cannot be said to be illegal as

the provisions contained in the respective regulations apply to

appoi ntnents in regul arcadre.

(ii) There is no ermbargo in appointing enpl oyees on adhoc basis in
exi gency of service or on work charge basis recognised in the

regul ations in view of the fact that such enpl oyees do not derive the
benefits which are granted to the regul ar enpl oyees.

(iii) Section 26-M of the Act had no application in the facts of the case in
vi ew of the fact that appointnent of adhoc enployees is not a matter

whi ch woul d come wi thin the purview of the functions of the Board as
envi saged under Section 26-F and 26-L of the Act. In any event, so

far as the appoi nt ments of enpl oyees enployed in the Market

Conmittees are concerned, the same being governed by Section 23 of

the Act, Section 26-Mthereof will have no application

(iv) By reason of purported directions issued under Section 26-M the
rights and privileges granted to the enpl oyees under other statutes
cannot be taken away.

(v) In view of the decision of this Court in Rakesh Ranjan Verma and
QO hers v. State of Bihar and Qthers [1992 Supp (2) SCC 343] and

U P. State Electricity Board v. Ram Autar and Another [(1996) 8 SCC
506], the statutory power of appointnment being vested in the Board,

the State could not interfere therewith

(vi) In any view of the matter, the purported policy decision adopted by
the State nmust be held to be wholly-illegal and wi thout jurisdiction as
prior thereto the requirenments of ‘each of the samties had not been
taken into consideration. It was pointed out that even by 1998 ful
reports had not been submitted by the Board as regards the financia
position of the Market Committees vis-a-vis the strength of the

enpl oyees and, thus, the policy decision nust be held to have been

made wi t hout any application of mnd.

(vii) A policy decision of a State cannot be comunicated by a deni -
official letter without conplying with the constitutional norns.

(viii) One set of adhoc enpl oyees and/ or daily wagers shoul d not be
repl aced by another set of adhoc enpl oyees/ daily wagers.

(ix) The Board having adopted a resolution to regularise the services of its
enpl oyees, there was no need to obtain any approval fromthe State.
(x) As admittedly no appoi nt nent what soever was nade in terns of the

statutory regul ations since the inception of constitution of the Market
Conmittees and Boards, the State could not have ignored the past

practice particularly in a case of this nature where the enpl oyees
concerned have requisite educational qualifications.

(xi) The court in such a situation can be said to have the requisite
jurisdiction in directing a State within the neaning of Article 12 of the
Constitution of India to nake a schene of regularisation

M. G L. Sanghi, |earned senior counsel appearing on behal f of
another wit applicant submitted that institutions of the market conmttees
and the Board having their activities principally in rural areas, the human
probl em shoul d not be ignored as without such daily wagers or adhoc
enpl oyees functions of the statutory body nmay have to be stopped.

The | earned counsel submitted that the appointnents being not void
ab initio and of no effect, the State could not have issued directions for
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term nation of their services. As the appointnents were made having regard
to the necessity felt by the Market Committees and the Board, this Court
shoul d not exercise its discretionary jurisdiction under Article 136 of the
Constitution of India.

M's. Shobha Dixit, |earned senior counsel appearing on behal f of
Raj ni sh Varshney suppl enented the argunments of M. Chaudhary and M.
Sanghi contending that there was no nmaterial before the governnent for
i ssuing the inpugned instructions. It was subnitted that the Market
Conmittees having regard to Section 19 of the Act had their own funds, the
case of each Conmittee shoul d have been consi dered separately.

H GH COURT

A |l earned Single Judge of the Hi gh Court in his order dated
11. 8. 2000, which has been approved by the Division Bench of the Allahabad
H gh Court in its judgnent dated 5.9.2000, held that:

(1) the normal functions of the Board pertain to establishnment or
construction of new Market yards; control over Market Committees,

direction to the Committees to ensure efficiency, etc., it could not

have interfered in the functioning of the Market Committees.

(ii) The procedures prescribed were to be applied in relation to selection
of regul ar enpl oyees and not adhoc enpl oyees or daily wagers.

(i) No principle has been laid down as to why adhoc enpl oyees engaged
before 1.4.1996 and after 30.10.1997 should be retained in service

and, thus, the action of the State was discrimnatory in nature.

(iv) The Government instead of formulating any policy resorted to an
arbitrary nmethod of issuing a 'Tugalaki’ order in termnating the

services of the enployees recruited between 1.4.1996 and 30.10. 1997

were al so term nated

(v) Al t hough such irregular appoi ntnents have been nade by severa
directors but only those nade by two of them nanely, Shri P.N

Msra and Dr. Raja Ram having been picked up for being cancelled

the same being discrimnatory and mala fide, the order inpugned in

the wit application were unsustainable.

(vi) An enpl oyee shoul d not be continued to be kept as adhoc enpl oyee

for nore than 240 days.

(vii) The resolution of the Board to regul arise services of such enpl oyees
who have conpl eted one thousand days of service was valid. As the

wit petitioners have been working in various Conmittees for a long

period ranging fromsix to nine years, ternination of their services

was arbitrary.

(viii) The principles of natural justice have been ignored in termnating the
servi ces of such enpl oyees and, thus, the orders termnating the

services of the wit petitioners were bad in | aw.

It was directed:

"Having regard to the discussions nade above, |
aminclined to hold that witten and verba

term nation orders of the petitioners issued by the
authorities at the direction of the Governnent as
contained in letter dated 12.2.99 are arbitrary,

unr easonabl e and discrimnatory and, therefore, al
such termnation orders along with the irrationa

i mpugned letter of source dated 12.2.99 are hereby
guashed. A wit of certiorari is issued accordingly.
Further, a wit of mandanus is al so issued
conmandi ng the opposite parties to allow the
petitioners to resume their duty with i nmedi ate
effect. They shall be deenmed to have continued in
service and as such, they shall be relegated to their
original position. However, they will not get their
back wages. The U. P. Agricultural Produce

Mar ket Board shall wthin six nonths resol ve and
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fornmulate a policy to deal with the ternms of their
service by giving due consideration to its earlier
resol ution regardi ng regul arization of their
services. The Board will also take stern step to
ensure that such an odd situation to the
enbarrassnent of the conpetent authorities does
not arise in future."

However, as noticed supra, another Division Bench of the sane Court
inits judgment dated 13.11.2000 opined that the appoi ntments havi ng been
made in violation of the statutory regul ations, the appoi ntees nust be held to
have entered into service through backdoor and in that view of the matter,
the State has the requisite jurisdiction to issue a direction in terns of
Section 26-M of the Act.

The judgnment of the Division Bench dated 5.9.2000 passed in Rajnish
Varshney v. State of U P. was made in ignorance of an earlier division bench
decision in Raja Ram Maurya v. U P. Rajya Krishi Ut padan Mandi Pari shad,
Lucknow and, thus, was rendered per incuriam

RELEVANT PROVI-SI ONS OF THE STATUTES

Bef ore adverting to the rival contentions, we may briefly notice the
provisions of the said Act.

Mar ket Conmmi ttees are incorporated and constituted in terns of
Sections 12 and 13. Section 19 of the said Act provides for establishnent of
a Market Committee Fund. Sub-section(2) of Section 19 nandates that al
expenditure incurred by the commttee shall be defrayed out of the said fund
and the surplus, if any, shall be invested in such a manner as may be
prescribed. Sub-section (3) of Section 19 inter alia illustrates as to how such
funds are to be utilised including salaries, pensions and al |l owances, etc. and
ot her expenses, as may be prescribed, as specified in clause (ii). The proviso
appended thereto nmandates that annual expenditure in respect of natters
specified in clause (ii) shall not exceed 10% of the total annual receipts of
the Committee excluding |oans raised by it and advances or grants made to it
except with the prior approval of ‘the Board.

Section 23 of the Act occurring in Chapter |V provides for
appoi ntnents of officers and servants of the Market Conmittee and their
condi tions of services. The appointnments of such-officers who nmay be
appoi nted for carrying out the purpose of the Act nust be done in terns of
the bye-laws franed by it. Sub-section (2) of Section 23 envisages that
every Commttee shall have such nunber of Secretaries and such ot her
of ficers as may be considered necessary by the Board for the effective
di scharge of the functions of the Conmittee, appointed by the Board on such
terms and conditions as may be provided for in the regul ati ons nmade by it.

Chapter V of the Act deals with external control. Establishnment and
constitution of the Board are envi saged under Sections 26-A and 26-B
Section 26-A enpowers the Board to appoint such officers and servants as it
consi ders necessary for efficient performance of its functions on such ternms
and conditions, as may be provided for in the regul ations nade by the Board.
Section 26-L provides for the powers and functions of the Board. / Functions
of the Board are provided for in Sub-section (1) thereof stating:

"“(i) superintendence and control over the working
of the Market Committees and other affairs thereof
i ncl udi ng programres undertaken by such

Conmittees for the construction of New Market
Yards and devel opnent of existing Markets and

Mar ket Areas;

(ii) giving such direction to Comrittees in genera
or any Committee in particular with a viewto
ensure efficiency thereof;
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(iii) any other function entrusted to it by this Act;
(iv) such other functions as nmay be entrusted to the
Board by the State Government by notification in

the Gazette."

The powers of the Board have been enunerated under Sub-section (2)
of Section 26-L of the Act which includes:

"(x) to do such other things as may be of genera
interest to Market Conmittees or considered
necessary for the efficient functioning of the Board
as may be specified fromtinme to tine by the State
Government . "

Section 26-M of the Act- enpowers the State Governnent to issue
directions in the follow ng terns:

"(1) In the discharge of its functions, the Board
shal | be guided by such directions on question of
policy, as may be given to it by the State

Gover nment .

(2) If any question arises whether any matter is or
is not a matter as respects which the State
CGovernment may issue a direction under sub-

section (1), the decision of the State Governnent
shall be final."

Section 26-V of the Act provides for accounts and audit. Section 26-
X thereof enpowers the Board to nake regul ations wiith the previous
approval of the State Governnent which shall be subject to the said Act and
the rul es made thereunder. Section 32 of the Act confers power upon the
Board to call for the proceedings of a Conmittee for the purpose of
satisfying itself as regard legality or propriety of a decision or an order or
orders and pass order thereon as it may deemfit if it is of the opinion that the
deci sion or order of the Conmttee should be nodified, annulled or
reversed. Section 33-B of the Act reads as under

"Powers of the State CGovernment.-(1) The State
CGovernment with a viewto satisfying itself that the
powers, functions and duties of the Board or a
Conmittee by or under this Act are exercised or
performed by it properly, nay require the

Commi ssioner or the Collector or any other person

or persons to inspect or cause to be inspected any
property, office, document or any work, of the

Board or the Commttee or to make inquiries into

all or any of the activities of the Board or the
Conmittee in such manner as nay be prescribed

and to report to it the result of such inquiry wthin
such period as may be specifi ed.

(2) The Board or the Committee, as the case may

be, shall give to the Conm ssioner or the

Col l ector, or other person or persons, all facilities
during inspection and for the proper conduct of the
i nqui ry and shall produce any document or
information in its possession, when so demanded

for the purpose of such inspections or inquiry, as
the case may be."

Section 39 of the Act provides for the bye-laws making power in the
Mar ket Committee. Proviso appended to Section 33 provides that no bye-




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 8 of

18

| aw ot her than a bye-law made by adopting draft or nodel bye-Iaw
suggested by the Board shall be valid unless approved by it. Section 40 of
the Act provides for rule making power.

The State CGovernment framed rules known as "The U P. Krish
Ut padan Mandi N yamavali, 1965 (for short "the Rules") in ternms of Section
40 of the Act. The functions, duties and powers of the Commttees in terns
of Sections 16 and 17 of the Act have been laid down in Rule 46. Rule 60
states that the qualification, designations, grades, salaries and allowance of
the posts of officers and servants whose appointing authority is the
Conmittee shall be approved by the Director. Such appointnment made by
the Conmittee under sub-section (1) of Section 23 of the Act for those posts
wherefor the Committee is the appointing authority shall be intimated within
30 days of the date of such appointnents to the Directors or to such officer
as may be authorised by the Director in this behalf. Sub-rule (3) of Rule 60
mandates that the Market Committee shall maintain service records and
character rolls in'such forms as are prescribed for government servants and
those records shall be kept in the custody of the Market Secretary. Rule 63
provi des for the functions, powers and duties of the Secretary.

I'n_exercise of its regulation maki ng power, as noticed herei nbefore,
Servi ces Regul ati ons and the Establishnent Regul ati ons have been made.

Regul ation 2(e) defines "Enpl oyee" to mean 'every person appointed
on whole tinme basis inClasses A, B, C and D nentioned in Regulation 5,
whet her on contract basis, on deputation or otherw se but does not include
persons enpl oyed on daily wages, work charged and on part-tine basis.
Chapter 1V of the Establishment Regul ations provides for recruitnment and
appoi ntnent. Regul ation 9 specifies the appointing authority in respect of
the posts shown in Colum 1 of the table. Regulation 10 provides for the
source of recruitnent inter alia providing that 85 per cent posts in | owest
grade in Cass Cshall be filled by direct recruitnment and 15 per cent by
promotion fromddass D and all the posts in Cass D shall be filled by direct
recruitnment. Regulation 11(1) provides for constitution of a Selection
Comm ttee for the purpose of recruitnment to Class A and B posts whereas
Regul ation 11(2) provides for constitution of a Selection Conmttee for
recruitnment to Cass C and D posts. Regulation 12 enpowers the appointing
authority to determ ne the nunber of vacancies in all the classes to be filled
during the course of the year as also the nunber of vacancies to be reserved
for candi dates bel onging to Schedul es Castes and Schedul ed Tri bes and
ot her categories under Regulation 8  The other sub-regul ations contained in
Regul ation 12 provides for the node and manner in which such vacancies
shall be filled up. Chapter V lays down the conditions of service by way of
appoi nt nent, probation, confirmation and seniority.~ Chapter VI provides for
super annuati on, pay, allowances and ot her service conditions.

The Services Regul ations contain sinilar provisions. Part Il1 of the
sai d Regul ations deal with recruitment and procedure. Regulation 10 |ays
down that recruitnment may be nade either fromthe open nmarket or from
pronmoti on. Regulation 11 provides for reservation. ~ Constitution of
Selection Conmittee is contained in Regulation 12. ~ Regul ation 14 provides
for determ nation of vacanci es whereas Regul ati on 16 provides for the
procedure of selection by direct recruitment. Chapter V of the said
Regul ati ons | ays down the nbde and manner in which the appointnent,
probation, confirmation and seniority would be nmade.

LEGALI TY OF THE APPO NTMENTS

The Board is a 'State’ within the meaning of Article 12 of the
Constitution of India. It was constituted in terns of the provisions of the
said Act. The powers and functions of the Board as also the State in terns
of the provisions of the statute having been delineated, they must act strictly
internms thereof. It is a statutory authority. |Its powers, duties and functions
are governed by the statute. It is responsible for constitution of the Market
Conmittees for the purpose of overseeing that the agriculturists while
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selling their agricultural produce receive the just price therefor. It not only
regul ates sal e and purchase of the agricultural produce but also controls the
mar ket s where such agricultural produces are bought and sold. The Board is
entitled to | evy market fee and recover the same fromthe buyers and sellers
through Market Committees. |Indisputably, Market Committees and the

Board have power to appoint officers and servants. Although, the power of
the Board in this respect is not circunscribed, that of the Market Committees
is. Mrket Conmmttees can appoint only such nunber of secretaries and

other officers as may be necessary for efficient discharge of its functions.
Terms and conditions of such services are to be provided by it. Section 19
of the Act, however, inposes further restriction on the power of the Market
Conmittee by limting the annual expenditure made in this regard not
exceedi ng 10% of the total annual receipt of the Commttee.

The appoi ntments for different classes of enployees are to be nade
by the Board and the officers, as the case may be, in terns of the provisions
of the regul ations.

Both the Services Regulations and the Establishnent Regul ations, as
noti ced herei nbefore, are applicable respectively to the enpl oyees of the
Board as also the Market Committees.  The said regul ations provide for
detail ed procedure for appointnent and the terns and conditions therefor.
No appoi ntnent, thus, can be made in violation of the provisions of statute
and statutory rules.

Submi ssion of the | earned counsel appearing on behal f of the
enpl oyees is that the procedures prescribed by reason of the Regul ations are
applicable to the regul ar enployees. It is so.. The question which, however,
falls for consideration is as to whether any appointnent can be nade de’ hors
the provisions of the Act and the rules. Qur attention has been drawn to the
definition of ’enpl oyee which does not include persons enployed on daily
wages, work charged and/ or part-time basis. |If the expression "enpl oyee"
does not bring within its fold any person enpl oyed on daily wages, work
charged or on part- tinme basis, the sane would nmean that the persons so
appoi nted woul d not be the enployees within the neaning of the said
regulation. 1t would, therefore, not be correct to contend that the Market
Conmittee or the Board have the jurisdiction to appoint anybody on daily
wages, work charged or on part-tinme basis de' hors the rules.. The power to
nmake appointments by the commttee or the board whether contained in
Section 23 or Section 26-F of the Act are statutory in nature. In absence of
any provisions conferred upon themto appoint any enpl oyee de’ hors the
provi sions of Sections 23 and 26-F and the regul ati ons franmed thereunder
i ndi sputably woul d nean that such appoi ntnents are de*hors the Act and the
rules. The Rules also provide that any appoi nt mrent nade by the Commttee
under Sub-section (1) of Section 23 shall be intinmated w thin 30 days of
such appointnment to the Director or to such other officer as nay be
aut horised by the Director in this behalf. It inplies that although the Market
Conmittee may have power to nmake appoi ntments, such appoi ntnents can
be made in relation to the posts created therefor by the Board wherefor
requisite intimation has to be given to the Director or the officer authorised
in this behalf. W may assune that for neeting the exigencies of situations
it may be possible for the Committee or the Board to appoint a person on
adhoc basis. Such adhoc enpl oyees, however, being not enpl oyee wthin
the meaning of the provisions of the Act and the Regul ations, a |ega
rel ati onshi p between the enployer and the enpl oyee woul d not cone into
being. As no legal relationship of enployer and enpl oyee cones into being,
evidently, such persons do not derive any status. They a fortiori derive no
legal right to continue in service subject, of course, to the conpliance of the
provi sions of any other Act or the rules conferring certain benefits to them
[See State of M P. and Another v. Dharam Bir (1998) 6 SCC 165]

Sections 23 and 26-F of the Act categorically nandate that al
appoi ntnents nmust be nmade in ternms of the provisions of the regul ations.
The terms and conditions of such services are also required to be prescribed
by the regul ati ons, the |ogical corollary whereof would be that permanent
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status is required to be given to a person who is not otherw se an enpl oyee
of the Board or the Market committee, as the case may be. It is required to
be done in terns of the regulation only.

The Board is entitled to take a decision which is within its powers and
functions delineated by the Act. A decision by way of resolution or
ot herwi se cannot be taken by the Board which is beyond the scope and
purview of the Act and the regul ations framed thereunder

The Board, therefore, was bound to nake a regulation if it intended to
put the respondents on its rolls. The H gh Court, as noticed herei nbefore,
however, was of the opinion that it was not necessary so to do. For the
reasons aforenentioned, we do not agree.

POAER OF STATE TO I'SSUE DI RECTI-ONS

The State in exercise of its power conferred upon it could issue
directions. The power of the State Government is confined to issue
directions on question of policy. It cannot, however, interfere in the day to
day functionings of the Board.” Such policy decision, however, must be in
relation to the activities of the Board under the Act and not de' hors the sane.
[ See Rakesh Ranjan Verma (supra), Ram Autar (supra) and Bangal ore
Devel opnent Authority & thers v. R Hanunmai ah & Qthers 2005 (8)
SCALE 80]

Such a decisiion on the part of the State Government must be taken in
terms of the constitutional schene, i.e., upon conpliance of the requirenent
of Article 162 read with Article 166 of the Constitution of India. In the
instant case, the directions were purported to have been issued by an officer
of the State. Such directions were not shown to have been issued pursuant to
any decision taken by a conpetent authority in ternms of the Rules of
Executive Business of the State framed under Article 166 of the Constitution
of India.

In Punit Rai v. Dinesh Chaudhary, [(2003) 8 SCC 204], this Court
hel d:

"The said circular letter has not been-issued by the
State in exercise of its power under Article 162 of
the Constitution of India. It is not stated therein
that the decision has been taken by the Cabinet or
any authority authorized in this behalf in terns of
Article 166(3) of the Constitution of India. It is
trite that a circular letter being an adm nistrative
instruction is not a law within the neani ng of
Article 13 of the Constitution of India. (See

Dwarka Nath Tewari v. State of Bihar)"

However, it is not correct that the power of the State to issue
directions rmust be confined to the matters enunerated in Sub-section (1) of
Section 26-L of the Act. Section 26-L is subject to the provisions of the Act.
The functions of the Board enunerated in Section 26-L of the Act are,
therefore, not exhaustive. Appointnment of servants and officers are al so one
of the functions of the Board. The Board also has right to supervise and
control the activities of the officers and Market Committees. In that view of
the matter, if a policy decision is taken by the Board in regard to the
appoi ntnent or terms and conditions of the servants, in the event, regul ations
made in this behalf do not contain any provisions, such policy decision nust
conformto the directions of the State issued in that behalf, if any. The
Board further is enpowered to do such other things as are specified in clause
(x) of Section 26-L of the Act.
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The Board, however, in |law could not have abdicated its power in
favour of the State Government.

We are, therefore, of the opinion that the direction by the State was
strictly not in accordance with | aw

The directions of the State were, therefore, although not binding on
the Board, the same cannot be said to be wholly irrational. 1In his report
dated 7.1.1998, the Chairman of the Board sought for advice of the
CGovernment. The State had the power of supervision over the activities of
the officers of the Board and the Board itself. While granting such advi ce,
the State had taken into consideration the | ast segment of enploynment. The
State was not expected to direct the Board and the Board in turn could not
have directed the Market Commttees to dismss all the enpl oyees who have
been ill egally appointed. I.f such directions had been confined to the period
1.4.1996 to 30.10.1997 on followi ng certain basic principles |like |ast-cone-
first-go-basis, we do not see any reason as to why the sanme would be terned
to be arbitrary or discrimnatory.

NATURAL . JUSTI CE

If the enpl oyees are workmen within the purview of the U P
Industrial Disputes Act, they are protected thereunder. Rules 42 and 43 of
the U.P. Industrial Disputes Rules provide that before effecting any
retrenchment in terns of the provisions of Section 6-N of the U P. Industria
Di sputes Act, the enpl oyees concerned would be entitled to a notice of one
nonth or in lieu thereof pay for one nmonth and 15 days wages for each
conpl eted year service by way of conpensation.  |If such a retrenchrment is
ef fected under the I'ndustrial Disputes Act, the question of conplying with
the principles of natural justice would not arise. The principle of natura
justice would be attracted only when the services of sone persons are
term nated by way of a punitive neasure or thereby a stigm is attached.
[See Dr. Suresh Chandra Verma and Qthers v.” The Chancel | or, Nagpur
University and OGthers (1990) 4 SCC55, para 16, Karnataka Public Service
Conmi ssion and Gthers v. B.M Vijaya Shankar and Qthers, (1992) 2 SCC
206, paras 4 and 5 and State of MP. and O hers v. Shyana Pardhi and
Q hers (1996) 7 SCC 118, paras 4 and 5]

In Viveka Nand Sethi v. Chairman, J& Bank Ltd. and Others
[ (2005) 5 SCC 337], it was hel d:

"The principle of natural justice, it is trite, is no
unruly horse. Wen facts are admtted, an enquiry
woul d be an enpty fornmality. Even the principle of
estoppel will apply. [See Gurjeewan Garewal - (Dr.)

v. Dr. Sumitra Dash] The principles of natura

justice are required to be conplied with having
regard to the fact situation obtaining therein. It
cannot be put in a straitjacket formula. It cannot be
applied in a vacuum wi t hout reference to the

rel evant facts and circunstances of the case.”

The Hi gh Court, therefore, must be held to have erred in lawin
hol ding that the principles of natural justice were required to be conplied
with.

DI RECTI ONS OF THE H GH COURT

The directions of the Hi gh Court, in our opinion, were not justified. It
may be that in inplenenting the advice of the State, sone of the officers of
the Board became overzealous in term nating services of the enpl oyees who
were appointed prior to 1.4.1996. The |learned Single Judge of the High
Court was not, therefore, correct in describing a decision of the Board an
arbitrary or a discrimnatory one. No sufficient or cogent reason has been
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assigned by the learned Single Judge to arrive at a finding that such period
has been picked up out of the hat. Wth a view to judge the correctness or
ot herwi se of such a decision, it was necessary to consider the backdrop
thereof. W have noticed herei nbefore the contents of the correspondences
passed between the parties. Wen the advice of the Chief Mnister and/ or
the State was sought for, the Chief Mnister wanted the details of such
appoi ntnent nade within the last six nonths. However, at a |ater stage, the
validity or otherw se of the appointnments nade by the Directors of the Board
on different periods had been taken into consideration. It is only upon
application of mind on the facts and circunstances of this case that a
direction was issued on 17.3.1999 by the State.

REGULARI SATI ON

The direction of the Hi gh Court to frane scheme for regul arisation of
the enpl oyees as al so the resolution of the Board to regul arise the services
of the enpl oyees who had conpl eted one thousand days of service must be
consi dered having regard to the aforenentioned | egal position in mnd

When questioned, M. Chaudhari and M. Sanghi submitted that
regul ari sati on-woul d nean per manence. Regul ari sation of the services of an
enpl oyee woul d, therefore, nmean that the concerned persons who had no
status within the purview of the definition of 'enployee’ would becone
enpl oyee. Thus, a change in the status would be effected.

An attenpt to induct an enpl oyee wi thout follow ng the procedure
woul d be a backdoor appointnment. Such backdoor appoi ntnents have been
deprecated by this Court tines w thout nunber. [See for exanple Del hi
Devel opment Horticulture Enpl oyees’ Union v. Delhi Adm. (1992) 4 SCC
99, para 23]

Even in State of Haryana v. Piara Singh [(1992) 4 SCC 118],
wher eupon the | earned counsel for the parties relied upon, it is stated:

"Ordinarily speaking, the creation and abolition of

a post is the prerogative of the Executive. It is the
Executive again that |ays down the conditions of
service subject, of course, to a |law made by the
appropriate |egislature. This power to prescribe the
condi tions of service can be exercised either by
maki ng rul es under the proviso to Article 309 of

the Constitution or (in the absence of such rules)

by issuing rules/instruct-ions in exercise of its
executive power. The court cones into the picture
only to ensure observance of fundanental rights,
statutory provisions, rules and other instructions, if
any, governing the conditions of service. The nain
concern of the court in such matters is to ensure

the rule of law and to see that the Executive acts
fairly and gives a fair deal to its enpl oyees
consistent with the requirenments of Articles 14 and
16\ 005"

A 3-Judge Bench of this Court upon taking into consideration a |arge
nunber of decision in A Unarani v. Registrar, Cooperative Societies and
O hers [(2004) 7 SCC 112] held that illegal appointnents cannot be
regul arised. It was further held:

"No regularisation is, thus, perm ssible in exercise
of the statutory power conferred under Article 162
of the Constitution if the appointnents have been
made in contravention of the statutory rules."”
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The power to frame regulations is expressly conferred on the Board in
terns of Section 26 of the Act. Such regulations are to be nade with the
previ ous approval of the State Government. |Indisputably, the State
Government by its letter dated 17.3.1999 refused to accord permission in
rel ation thereto.

If no appointnent could be made by the State in exercise of its power
under Article 162 of the Constitution of India as the sane would be in
contravention of the statutory rules, there cannot be any doubt whatsoever
that the Board or for that matter the Market Conmittees cannot nake an
appoi ntnent in violation of the Act and the Regul ati ons franed thereunder

In Executive Engineer, ZP Engg. Divn. And Another v. Diganbara
Rao and Others [(2004) 8 SCC 262], it was held:

"It may not be out of place to nention that

conpl etion of 240 days of continuous service in a
year may not by itself be a ground for directing an
order of regularisation. It is also not the case of the
respondents-that they were appointed in

accordance with the extant rules. No-direction for
regul ari sati on of their services, therefore, could be
i ssued. (See A. Umarani v. Registrar

Coop. Societies and Pankaj CGupta v. State of J&K)
Subm ssion of M Maruthi Rao to the effect that
keeping in view the fact that the respondents are

di pl oma- hol ders and t hey have crossed t he age of

40 by now, this Court should not interfere with the

i mpugned judgnent is stated to be rejected.”

[ See al so Madhyam k Shi ksha Parishad, UP. v. Anil Kumar M shra
and OGthers, (2005) 5 SCC 122]

In Mahendra L. Jain and Qthers v. Indore Devel opnent Authority and
O hers [(2005) 1 SCC 639], it was categorically held:

"The question, therefore, which arises for
consideration is as to whether they could lay a

valid claimfor regularisation of their services.” The
answer thereto nust be rendered in the negative.
Regul ari sati on cannot be clainmed as a matter of

right. An illegal appointnment cannot be legalised
by taking recourse to regularisation. Wiat can be
regularised is an irregularity and not an illegality.

The constitutional scheme which the country has
adopt ed does not contenpl ate any back- door
appointnent. A State before offering public
service to a person must conply with the
constitutional requirenents of Articles 14 and 16
of the Constitution. Al actions of the State nust
conformto the constitutional requirenments. A

dai l y-wager in the absence of a statutory provision
in this behalf would not be entitled to

regul arisation. (See State of U P. v. Ajay Kumar
and Jawaharl al Nehru Krishi Vishwa Vidyal aya v.
Bal Kishan Soni.)"

I n Manager, Reserve Bank of India, Bangalore v. S. Mani and O hers
[ (2005) 5 SCC 100], Umarani (supra) was followed holding that in | aw 240
days of continuous service by itself give rise to permanence which reason
has wei ght with the opinion of |earned Single Judge of the Hi gh Court.

It is, therefore, not correct to contend that only because in the
correspondences between the State and the Board the appoi ntnents of such
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persons have been described to be irregular, the same would not nean that
they are not illegal

In any event, no tenporary or permanent status can be granted to an
enpl oyee by way of regularisation. [See Union of India v. Gagan Kunmar
(2005) 5 SCC 70 and State of Maharashtra and Another v. R S. Bhonde and
Gt hers (2005) 5 SCC 751].

PRECEDENTS

M. Chaudhary has relied upon a | arge nunmber of decisions to contend
that this Court has directed fram ng of such schenes.

In Surya Narain Yadav and OQthers v. Bihar State Electricity Board
and OGthers [(1985) 3 SCC 38], the wit petitioners were appointed as trainee
engi neers pursuant to an advertisenent issued therein. Representations have
been made to themthat after their training was conpleted, they would be
absorbed in regular enpl oynment of the Board. Sone enpl oyees who were
getting age-barred for governnent enploynment and had | eft the Board were
told to conme back under the tenptation of getting permanently enpl oyed
under the Board. Wen the Board was reeling under a strike of its
enpl oyees, these trainee engineers stood by the Board to keep up the
generation and distribution of electricity and had been assured of absorption
The Board had decided to-absorb them on permanent basis but initially on a
probati on of two years wi thout conducting any further exam nation. It was
in aforenentioned situation, this Court applied the principles of promi ssory
est oppel and observed that the Board shoul d have regul ari zed the services of
the trainee engineers. The Court did not |ay down any |aw that
regul ari zati on woul d be directed despite the fact appointnents had been
made in violation of the rules:

In Piara Singh (supra), this Court was beset with the schene franed
by the State to regularize the services of iits enployees. The Bench did not
go into the question of validity or otherwi se of such a schenme. W have,
however, noticed herei nbefore that even such a schene woul d be
i nperm ssible in | aw.

In Madan Singh and Gthers etc. v. State of 'Haryana and Qthers [AIR
1988 SC 2133], this Court was dealing with a matter where the State
Government had cone forward with orders fromtine to tine for absorption
of work charged enpl oyees. The Court was of the opinion that the benefits
conferred thereunder were avail able to them

In Raj Narain Prasad and thers v. State of U P. -and Gthers [(1998) 8
SCC 473] yet again no |law has been laid dowmn. No decision other than
Piara Singh (supra) has been referred to. Before this Court, a schene was
submitted in terms whereof the schene had undertaken to regul arize work-
charged enpl oyees enpl oyed prior to 19.9.1985. = This Court besides the
proposal s nmade therein issued certain other directions.

Strong reliance has been placed by M. Chaudhary on R N
Nanj undappa v. T. Thinmmiah & Anr. [(1972) 2 SCR 799] for the proposition
that irregul ar enpl oyees can be regul arized. Therein it was held:

"The contention on behalf of the State that a rule
under Article 309 for regularisation of the
appoi nt nent of a person would be a form of
recruitment read with reference to power under
Article 162 is unsound and unacceptabl e. The
executive has the power to appoint. That power

may have its source in Article 162. In the present
case the rule which regularised the appoi ntnment of
the respondent with effect from February 15, 1958,
notw t hst andi ng any rul es cannot be said to be in
exerci se of power under Article 162. First, Article
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162 does not speak of rules whereas Article 309
speaks of rules. Therefore, the present case touches
the power of the State to nake rules under Article
309 of the nature inpeached here. Secondly when

the CGovernment acted under Article 309 the
CGovernment cannot be said to have acted al so

under Article 162 in the sane breath. The two
articles operate in different areas. Regul arisation
cannot be said to be a form of appointnent.

Counsel on behal f of the respondent contended

that regul arisation would nean conferring the
quality of permanence on the appoi nt nent whereas
counsel on behalf of the State contended that
regul ari sati on did dot nean pernanence but that it
was a case of regularisation of the rules under
Article 309. Both the contentions are fallacious. If
the appointnent itself is in infraction of the rules
or if it is in violation of the provisions of the
Constitution illegality cannot be regul ari sed.
Ratification or regularisation is possible of an act
which is within the power and province of the
authority but there has been sone non-conpliance

wi th procedure or manner which does not go to the
root of the appointnment. Regul ari sati on cannot be
said to be a node of recruitnment. To accede to

such a proposition would be to introduce a new

head of appointnent in defiance of rules or it may
have the effect of setting at naught the rules.”

The sai d deci sion has been noticed in various judgrments referred to
herei nbefore. It instead of hel ping the Respondents goes directly against
t hem

In Al Mani pur Regul ar Posts Vacanci es Substitute Teachers’
Associ ation v. State of Mnipur [1991 Supp (2) SCC 643], this Court was
confronted with various interimorders passed by the High Court fromtine
totine in several wit petitions. It was observed that if the direct
recruitnment takes place on one hand and substituted teachers are al so
directed to be regul arized subsequently, it would create an enornous
problem for the departnment to acconmodate both the categories of persons
and in the aforenmentioned situation, in exercise of its power under Article
142 of the Constitution of India, this Court with a viewto avoid further
litigation and also to avoid seem ngly conflicting interimorders issued by
the Hi gh Court gave certain directions. Such directions having evidently
been issued by this Court in exercise of its power under Article 142 of the
Constitution of India do not constitute a binding precedent. Even therein,
the scope and ambit of this Court’s jurisdiction under Article 142 vis-‘-vis
exi stence of the statue and statutory rules and the constitutional nandate
contained in Articles 14 and 16 of the Constitution of India had not been
taken into consideration.

On the other hand, in a series of decisions, which we have noticed
herei nbefore, this Court has now firmy |laid down the law that regul arization
cannot be a node of appointnent.

OTHER CONTENTI ONS

M. Chaudhari has placed strong reliance upon the provisions of the
U. P. Regul arisation of Adhoc Appointnents (on Posts Qutside the Purview
of the Public Service Comm ssion) Rules, 1979 purported to have been
franed by the State in pursuance of the provisions of Oause (3) of Article
348 of the Constitution of India. Rule 4 of the said Rules reads, thus:




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 16 of 18

"4, Regul arisation of ad hoc appointnents \026 (1)
Any person who \ 026

(i) was directly appointed on ad hoc basis on or

bef ore June 30, 1998 and is continuing in service

as such on the date of conmencement of the Uttar
Pradesh Regul ari sati on of Ad hoc Appointnents

(On Posts Qutside the Purview of the Public

Servi ce Conmmi ssion) (Third Anendrent) Rul es,

2001.

(ii) possessed requisite qualifications prescribed
for regul ar appointnent as the time of such ad hoc
appoi nt nent; and

(iii) has conpleted or, as the case nay be, after he
has conpl eted three years service shall be

consi dered for regul ar appoi ntnents in permanent

or tenporary vacancy, as may be available, on the
basis of his record and suitability before any
regul ar appoi ntnent-is made in such vacancy in
accordance with the relevant rules or orders.

(2) I'n making regul ar appointnments under these

rul es reservations for the candi dates bel onging to
the Schedul ed Castes, Schedul ed Tri bes, Backward

Cl asses and ot her categories shall be made in
accordance with the orders of the Government in
force at the tinme of recruitnent.

(3) For the purpose of sub-rule (1) the appointing
authority shall constitute a Sel ection Conmittee.

(4) The appointing authority shall prepare an
eligibility list of the candi dates, arranged in order
of seniority, as determned fromthe date of order
of appointnment and if two or nore persons are

appoi nted together fromthe order in which-their
nanes are arranged in the said appoi ntnment order

the list shall be placed before the Selection
Conmittee along with the character rolls and such

ot her records of the candidates as may be

consi dered necessary to assess their suitability.

(5) The Selection Conmittee shall consider the

cases of the candi dates on the basis of their records
referred to in sub-rule (4).

(6) The Selection Conmittee shall prepare a list of
the sel ected candi dates, the nanmes in the |ist being
arranged in order of seniority, and forward it to the
appoi nting authority."

Apart fromthe fact that such contention has not been raised before the

H gh Court as also in the counter-affidavit filed before us, the provisions of

the said rules by no stretch of inmagination can be said to be applicable inthe

i nstant case.

Submi ssion of M. Chaudhary to take recourse to Regul ation 29 of the
Est abl i shment Regul ations providing that in regard to the matters not
specifically covered by the rules persons appointed to the services of the
Board shall be governed by the regul ations applicable generally to the State
CGovernment enpl oyees i s msconceived.

The said submi ssion of M. Chaudhary is furthernore inconsistent
with his subm ssions, as noticed supra, that even in terms of Section 26-M of
the Act, the State Government had no power to issue any direction
governi ng appoi ntnent in respect of terns and conditions of the services of
the enpl oyees. Persons who may be appointed to the services of the Board,
furthernore, even according to the |earned Counsel appearing on behal f of
the Respondents, are those who are regul ar enpl oyees havi ng been
appointed in ternms of the provisions of the Act and the Regul ations framed
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thereunder. W have, therefore, no doubt in our mind that Regul ati on 29 of
the Establishnent Regul ations which is in Chapter VII of the Act refers to
only such regul ati ons and orders which woul d be applicable to the regul ar
enpl oyees.

The fact that all appointnents have been made wi thout follow ng the
procedure or services of sone persons appoi nted have been regularised in
past, in our opinion, cannot be said to be a nornmal nobde which nmust receive

the seal of the court. Past practice is not always the best practice. |If
illegality has been commtted in the past, it is beyond conprehension as to
how such illegality can be allowed to perpetrate. The State and the Board
were bound to take steps in accordance with law. Even in this behalf Article
14 of the Constitution of India will have no application. Article 14 has a
positive concept. No equality can be clainmed inillegality is now well -

settled. [See State of A P. v. S . B.P.V. Chal apathi Rao and Ot hers, (1995) 1
SCC 724, para 8, Jal andhar I nprovenment Trust v. Sanpuran Singh (1999) 3
SCC 494, para 13 and State of Bihar and Others v. Kameshwar Prasad Singh
and Another (2000) 9 SCC 94, para 30].

I'n the instant case, furthernore, no post was sanctioned. It is now
wel | -settled when a post is not sanctioned, normally, directions for
rei nstatement should not be issued. Even if sone posts were available, it is
for the Board or the Market - Committee to fill-up the sane in terms of the
existing rules. They, having regard to the provisions of the regulations, may
not fill up all the posts.

It may be that fromthe very inception the provisions of the Act and
the Regul ations franmed thereunder had been given a conplete go-by. It,
furthernore, nmay be that the Board had adopted resolution for purported
regul ari zati on of the services of its enpl oyees and enpl oyees of Market
Conmi ttees appointed prior to-1.10.1988. W have, however, noticed
her ei nbefore that such a resolution on the part of the Board was beyond its
domain. It is also true, as has been contended by M. Chaudhary and M.
Sanghi, that the power to create posts was with the Board but the Board did
not exercise its power nor the conpetent authorities of the Market
Conmittees proceeded to appoint enployees on the sweet will of the
concerned authorities without in any way bothering for the provisions of the
Act and the Rules franed thereunder. It is interesting to note that the Market
Comm ttees clained thenselves to be |ocal authorities for the purpose of
obt ai ni ng exenption from paynent of income tax. The officers of the |oca
authorities had a bounden duty not only to act within the four-corners of the
statute but having regard to the constitutional scheme in mnd. They failed
and/ or neglected to do so. As appointnments had been nade de’ hors the
rules and wi thout follow ng the procedures known inlaw and in flagrant
violation of constitutional scheme as laid down in Articles 14 and 16 of the
Constitution of India, the appointnents although nmight have been nmade in
exi genci es of services, they nust be held to be wholly illegal and w thout
jurisdiction. An attenpt has been nmade by the Respondents to show that the
i ncone of the Market Comm ttees has increased fromRs. 1.92 crore to Rs.
210.88 crores and the quantum of construction work has al so i ncreased from
Rs. 65.8 crores to Rs. 128.4 crores. It has al so been suggested that in
Noverber, 2005, the income has increased in the year 2004-05 to Rs. 400
crores and the annual budget of the Market Conmittees which has been
sanctioned is approximately Rs. 350 crores. The availability of funds is not
and cannot be a valid ground to make the appoi ntnents of persons w thout
proper sanction and creation of posts and cannot be taken to be an excuse to
perpetuate illegalities.

A contention has been raised by Ms. Dixit that there was no materia
bef ore the Government for issuing the inpugned instructions insofar as the
financial position vis-‘-vis the strength of the enpl oyees had been taken into
consideration. It is not necessary for us to go into the aforenentioned
guestion inasmuch as we are herein concerned with the legality and/ or
validity of the inpugned orders of termination of services and the sane
havi ng not been done, the appointnment of the concerned enpl oyees were
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wholly illegal and wi thout jurisdiction and, thus, void and of no effect.
CONCLUSI ON

The upshot of our aforementioned di scussions is:

(i) The Board and the Market Conmittees were bound by the Act, the

Rul es and Regul ations framed thereunder in maki ng appoi ntnents.

Statutory provisions as also the constitutional requirements were
required to be conplied wth.

(ii) The Board had no jurisdiction to frame any schenme for regul arization
inthe pith of the statutory regulations operating in the field. Any

| egi sl ation involving appointment or |aying down the conditions of

service of the enployees would require prior sanction of the State.

(iii) The State of Uttar Pradesh in exercise of its purported power under
Section 26-M of the Act could not have issued the directions as it has
been done but such a direction cannot be said to be wholly

unr easonabl e.

(iv) The St at e al t hough coul d not exercise a statutory power beyond the
provi sions of the statute but the sane although might have been done

under a nisconception of | aw but was not otherwi se arbitrary or nal a

fide.

(v) Avail ability of vacancies and/ or the fund by thensel ves woul d not
all ow the Market Committees or the Board to nake appointnments in

flagrant violation of the statutory provisions. Although the direction

of the State of U P. which had been acted upon by the Board did not

have a statutory backing, the Hi gh Court could not have issued a wit

of or in the nature of mandanus as the wit petitioners \026 Respondents
did not have any | egal right.

(vi) We are not oblivious of the fact that there may be sone enpl oyees
whose services have been term nated without any rhyne or reason

M. Verma appearing on behal f of the Board has assured us that the

Board shall look into cases of such enployees whose ternination has

been effected beyond the policy decision taken by the State al though

we do not intend to express any opinion as regards such enpl oyees.

We, however, direct the Board and the Market Conmmttees to fill up
all existing vacancies strictly in accordance with | aw as expeditiously as
possi bl e and preferably within six nonths fromdate.” While doing so,
amongst ot her eligible candi dates, the candi dature of the enployees whose
servi ces have been term nated should al so be taken into consideration and in
the event, the appropriate authority of the Market Conmittees or the Board
can rel ax the age-bar, the sane woul d be done. The respective Market
Commi ttees, however, in the meanwhile, if for exigencies of the work,
intend to appoint any person, it may do so.  However, post facto approval
therefor should be obtained fromthe Board. 1In the offers of appointnent
whi ch may be issued to such tenmporary or ad hoc enpl oyees it shall be
nmade clear that their appointnments would be ad hoc in nature and the sane
shal |l be co-termnus with the appoi ntnent of regul ar” enpl oyees.

In view of our findings aforenentioned, we are of the opinion that the
judgnent and order dated 11.8.2000 passed by the | earned Single Judge
whi ch has been upheld by the Division Bench by its order dated 5.9.2000
does not lay down the law correctly and the judgnent and order dated
13. 11. 2000 passed by a Division Bench of the Lucknow Bench of the
Al | ahabad High Court in Wit Petition No. 1093 (S/B) of 1999 |ays down
the law correctly. In the result, Cvil Appeal arising out of SLP(C) No.
15797 of 2001 is dism ssed and other civil appeals filed by the Board and
the State of Uttar Pradesh as also civil appeal arising out of SLP(C) No.
15677 of 2003 filed by the Board are all owed. However, there shall be no
order as to costs.




