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ACT:

Indian Electricity Act--1910 read with the Indian Contract
Act - - Whet her noney advanced by partners in pursuance of an
agreenment whi ch subsequently becones void is recoverable.

HEADNOTE

One Mobtained a licence for electrification of the Chapra
town. Later the licence was assigned to J and thereafter to
the Chapra E ectric Supply  Co. -Ltd; which went into
voluntary liquidation in 1944. thereafter, 5 persons entered
into an oral agreenent of partnership to buy the undertaking
and their respective shares were : A 8 annas. M4 annas. P

had 2 annas and G & N had one anna each. It was al so agreed
that the licence will be obtained in the name of Mu al one.
Thereafter, the El ectrical undertaking was sold by the
official Iiquidator on Sept. 15, 1944 to Mu. Each _partner

contributed in proportion, to their respective shares inthe
partnership and the total purchase price-was paid in 3
instal ments. Before the last instalnent was paid, the ora
agreement entered into between the partners was incorporated
into a partnership deed executed on July 10, 1945 and
regi stered under the Indian Registration Act. Thereafter, A
advanced sonme noney to buy sone new plant and nachinery and
when Mu. and another sold one anna share each out “of their
respective shares. Thus the share of A increased to 10
annas, while that of Resp. | & P reduced to 3 annas and one
anna respectively. Thereafter, the partners contributed the
amount in accordance with their respective shares and a
second deed was executed to this effect on Aug. 31, 1950.
After the registration of the second partnership, the
El ectrical Inspector, CGovernnent of Bihar addressed a letter
to Resp. I in which he stated that the partnership was
illegal and void as it contravened the provisions of Indian
Electricity Act and that, therefore, the Governnent did not
recogni se the partnership. Thereafter. one of the partners
filed a suit for a declaration that the partnership had been
di ssolved by service of notice on the partners and for
rendition of accounts. During the pendency of the suit,
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however, the Governnent of Bihar acting under S. 4(1) of the
Indian Electrictiy Act, 1910 revoked the licence to Resp. |
with the result that according to S. 5(1)(a) of the Act, al

powers and liabilities of the licensees stood determined. A
recei ver was appoi nted who took over the electrical concern
from Resp. I and R After the receiver had t aken
possessi on, the Governnent decided to purchase the under-
taking and deposited a sumof 3 lakhs in the Court as part
of purchase noney payable to the owners of the undertaking.

Resp., | thereafter, filed a suit for a declaration that he,
being the sole |I|icensee was the exclusive owner of the
undertaking and as such, he was entitled to receive the
entire price paid or payable by the Government. He also

averred that he alone paid the entire purchase noney and
others are only his enployees.

The trial, Court dismssed Resp. 1's Title Suit but the
Hi gh Court reversed the trial Curt’s judgnent and decree by

granting ‘a declaration that Resp. | was entitled to the
entire noney deposited by the State; because the partnership
was illegal and void. Before this Court two questions arose

for decision

(1) Whiether because of dismissal of CA No. 1711./67 and
1985/68 which aroseout of the Title Suit No. 68/54, the
present two appeals are barred on the ground of res-judicata
and (2.) Wiether Resp. | was entitled to the entire noney.
Al'l owi ng the appeal s,

HELD. (1) The doctrine of res-judicata applies where a suit

has been tried and finally decided on the nerits, if the
defeated party wi shes in another suit
916

bet ween the sane parties relating to the, gane properity, to
re-agitate the game questions, he cannot be allowed to do so
because his cause of action has passed into a judgnment and
the matter has become. res-judicata. The test is 'whether
the judge has applied his mnd to the decision of the 'issue
involved in the two ,suits twice or whether there has been
in reality but one trial, one finding and one decision."
[922 D F]

In the instant case. whatever nmay have been the ~common
i ssues between the two suits, one issue which-is not” conmon
and nmakes the subejct-matter of both the suits different _is
that whether the plaintiff in Title Suit No. 94 of 1956, is
solely entitled to conpensation fromthe State of Bihar or
whet her they are entitled to recover their respective shares
from the conpensation anbunt. This was not the subject-
matter of Title Suit No. 68 of 1954. Therefore, no-question
of res-judicata could arise in the circunstances of the two
cases. [921 E-F, 923 H 924 H

(2) From the docunentary and other oral evidence, it 1is
clear that the first respondent did not contribute the
entire amount for the purchase of the undertaking and under
S. 65 of the Contract Act, when an agreenent is discovered
to be void, or even a contract heroines void, any person who
has received any advantage under such agr eenment or
contract is bound to restore it or to nmake conpensation to
the person from whom he received it. [929 A-C

Budhu Lal v. Deccan Banki ng Conpany Ltd, A l.R 1955 Hyd.
69, referred to.

Therefore, whether the agreenent was void ab initio or was
void or valid initially but becane void or discovered to be
voi d subsequently, the appellants are entitled to share the
conpensation noney in proportion to their respective shares
as specified in the partnership deed of August 31, 1950,
after paying the outstanding liabilities of-the Chapra
El ectric Supply Works. [930 C E]
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JUDGVENT:

ClVIL APPELLATE JURISDICTION : Cvil Appeal Nos. 1710 of
1967 and 1986 of 1968.

From t he Judgnent and Decree/ Order dated the 7th May, 65 of
the Patna High Court in Appeals fromOiginal Decree NOS.
160 and 161 of 1959 and in First Appeal No. 160 of 1959
respectively.

A B. N Sinha, R N Sahay, B. Kumar and S. N Prasad,
for the Appellants (in CA 1710/67).

P. C. Bhartari and D. N. Msra, for the Respondents No. 9
& lo (in CA 1710/ 67).

u. P. Singh and S. R Tiwari, for Appellants (in CA
1986/ 78) .

S. C. Agarwala, R K Garg and V. J. Francis, for
respondent. No. 17 (i'n, CA 1986/68).

M B..Lal, for Respondent No. 1 (in both the appeals).

B. P.  Singh, for Respondent  No. 2 (in both the appeals).
The Judgrment of the Court was delivered by

JAGANMOHAN REDDY, J.-These -appeals are by certificate
agai nst the judgnment of the Patna H gh Court which reversed
the Judgnent and decree of the Trial Court in Title Suit NO
94 of 1956 filed by "the first respondent-Mirli Prasad. A
brief history of this case will be necessary for under-
standing the several contentions urged before us. One
Mahendra Prasad obtained a licence for electrification of
t he- Chhapra t own

917

which. was granted to him in 1932. The licence was
thereafter assigned to Janardhan Prasad varnma after the
death of his father-Mihendra Prasad in 1936. This  |icence
was subsequently assigned to the Cnhapra Electric ‘Supply
Co., Ltd. which, however, went into voluntary |iquidation in

1944. It was decided to sell the electricity undertaking
by public auction and assign the licence to the purchaser
with the previous sanction of t he CGover nrent . In

pursuance of this decision, the liquidator invited bidders
for purchasing the electricity concern.. But before the date
of public auction, it is alleged that five persons,. nanely,
Ayodhya Prasad, Murli Prasad Respondent No. 1, Parasnath.
Prasad, @urbharan Shah and Nandki shore Prasad entered into
an oral agreenment of partnership to purchase the electrica
undertaking in the name of Murli Prasad, the share of
Ayodhya was 8 annas, that of Murli Prasad 4 annas, Parasnath
Prasad had 2 annas and Gurbharan Shah and Nandki shore Prasad
bad one anna each. It was also agreed that the [icence wll
be obtained in the name of Murli Prasad al one, though /each
partner had to contribute to the total. purchase nmoney in
proportion of their respective shares in the partnership
Thereafter the electrical wundertaking was sold by the
of ficial l|iquidator on Septenber 15,1944 to Murli Prasad as
his was the highest bid of Rs. 4,10,000/-. Thereafter each

of the partners including Mrli Prasad contributed in
proportion to their respective shares in the partnership to
make up the total sumof Rs. 4,10,000/-. Paynments to the
official liquidator were made in three instalnments. It also

appears that before the last instalnment of Rs. 2,50,000/-
was paid on July 13, 1945, the oral agreenent entered into
between the partners was incorporated into a partnership
deed executed on July 10, 1945 and registered under the
Indian Registration Act: (Exhibit 'G). Each of t he
partners had paid the following suns in accordance wth
their respective shares and in this manner all of them
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contributed Rs.’ 4,10,000/- towards the purchase noney paid
to the |liquidator: A odhya Prasad Gupta Rs. 2,05, 000/-;
Murli Prasad Rs. 1,02,500/-; Parasnath Prasad Rs. 51, 250/-;
@urbharan Shah Rs. 25,625/- and Nandkishore Prasad Rs.

25, 625/ -. Nandki shore Prasad, however, retired from the
partnership with the consent of all the partners and his one
anna share was taken over by Gurbharan Shah. It also

appears that in 1950 a further sumof Rs. 1,50,000/- was
urgently required for taking delivery of some new plant and
machi nery which had arrived at the Chhapra Railway Station

Murli Prasad and Parasnath Prasad expressed 'their inability
to contribute the sumof Rs. 1,50,0001- in proportion to
their shares, so this ambunt was al so paid by A odhya Prasad
Gupta to whom Murli Prasad and Parasnath Prasad sold one
anna share each out of ‘their respective shares. Thus, the
share of Ayodhya Prasad increased to 10 annas while that of
Murli Prasad and Parasnath Prasad reduced to 3 annas and one
anna respectively. Thereafter the partners contributed the

anmount i n accordance wth their respective shares. This
re-all ocation of shares becane’ the occasi on for
execution of a second partnership deed on August 31, 1950-

whi ch was al so regi stered under the Indian Registration Act

Ext. 9. The partnership Act on May 13, 1953, Ext. 'C. |
"One other fact nust also be stated at this stage. and that
918

is, A odhya, Prasad and Murli Prasad being,. Kartas of
their respective joint, famlities, -had.  entered into
partnership in that capacity. The 10 annas share held by
Aj odhya Prasad and 3 annas share-hold by Murli  Prasad were
di vi ded among the nenbers of their respective joint
famlies. The share, of Mirli Prasad was divided between

hi nsel f, Dharindhar Prasad each having one anna share, while
the sons of Murli Prasad and Dharindhar ~ Prasad, = nanely,
Chandreshwar Prasad CGupta.and Kanleshwar Prasad Gupta and
each 6 pies share. Simlarily., A odhya Prasad’s and his
br ot her Ram Sharan Shah got 3 :annas 9 pies each while the,
two sons of Ram Sharan Shah, Brahmadev Prasad Gupta and
Ramagya Prasad Gupta and respectively 1 anna 3 pies. Ther e
was no change in the shares of the two remmining partners
Parasnath Prasad and CGurbharan Shah who hel d one anna and
two annas share respectively.

it appears that sonme tinme after this revised partnershi p was
regi stered, the Electrical Inspector, Government of Bihar
addressed a letter to Murli Prasad in which he stated that
the partnership was illegal. and void as it-contravened the
provi si ons of the Indian Electricity Act and t hat,
therefore, the Governnent did not recognise the partnership
The CGovernnent ultimately cancelled the |Iicence. It is
alleged that all this was due to the nmanipul ation of ~ Mirl
Prasad who, taking advantage of the letter of the Electrica
I nspector, tried to take forcible possession and wanted to
di spossess t he managi ng partner of t he el ectrica
undertaking. This attenpt gave rise to proceedi ngs under s.
144 of the Code of Crimnal Procedure, which, however, were
deci ded on April 14, 1954, in favour of Ramagya Prasad Gupta
and the other partners. Thereafter it is alleged that Mirl
Prasad got Parasnath Prasad a partner and son-in-law of
Murli Prasad s brother to institute Title Suit No. 68 of 1
954, on May 28, 1954. This suit was for a declaration that
the partnership had been dissolved by service of notice on
the partners and for rendition of accounts by Ramagya Prasad
GQupta principally and by other partners. During the pen-
dency of the suit, as stated earlier, the Government of
Bi har acting under s. 4(1) of the Indian Electricity Act,
1910- hereinafter referred to as ’'the Act’-revoked t he
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licence of Murli Prasad with the result that according to s.
5(1)(a) of the Act all powers and liabilities of the
licensee stood deternmined. Parasnath Prasad the plaintiff
in that suit prayed for appointnent of the Additiona
District Magistrate, Chhapra, as receiver. The Court
granted his prayer and the Receiver in due course took over
the electrical concern fromMirli Prasad and Ramagya Prasad.
After the Receiver had taken possession, the Governnent
deci ded to purchase the undertaki ng on Cctober 20, 1955 and
deposited on the same day a sumof Rs. 3,00,000/- in the
Court as part of the purchase noney payable to the owners of
the undertaking. Murli Prasad thereafter filed a Title Suit
No. 94 of 1956 on Novenber 5, 1956, for a declaration that
he being the sole |licensee; was the exclusive ower of the
undertaki ng, and as such be was the only person who 'Was
entitled to receive the' entire price paid or payable by the
919

CGovernment in respect of the assets of the Chhapra El ectric.
Supply Works. ~In this suit Mirli Prasad had averred that it
was he and he alone who: had, paid the entire auction nobney
for the purchase of the undertaking on July 13, 1945 and
thereafter he becane the sole: licensee in charge of the
undertaking and that Ranagya Prasad Gupta was a nmere
enpl oyee and servant under him The partnership was also
characterised as illegal and void. Both the Title Suits No.
68/ 54 filed by Parasnath Prasad and No. 94/56 filed by Mirl
Prasad were consolidated. It may al'so be -nentioned that
Nandki shore Prasad who was the original partner and who had
retired fromthe partnership and whose share had been taken
over by GQGurbharan Shah also filed a suit ~No. 113/57 on
Septenber 21, 1957 for a declaration that he was  still a
partner and has 1 anna share. This suit was transferred to
the Court where the other two title suits were being tried.
Al the three suits were thereafter consolidated and ' tried
t oget her. They were al so disposed of by a comopn judgnent
dated February 10, 1959 passed by the 5th Additiona
Subor di nat e Judge, Chhapra.

The Trial Court decreed Parasnath Prasad's Title “Suit No.
68/ 54 and disnmissed Murli Prasad s Title Suit No. 94/56 and
Nandki shore Prasad’s Title Suit No. 113/57. Murli~ Prasad
filed First Appeal No. 160/59 against the judgnment and
decree of the Trial Court in his Title Suit No. 94/96  and
First Appeal No. 161/59 against the judgnent and decree of
the Trial Court passed in Title Suit No. 68/ 54. Nandkishore
Prasad filed a First Appeal No. 154 /59 against the _decree
in his Title Suit No. 113/57 but later he withdraw it and
accordingly it was dismssed for non-prosecution. The
remaining two appeals filed by Murli Prasad (were heard
toget her and were disposed of by a common judgnent by~ which
the Hgh Court reversed the Trial. Court’s judgnent and
decree in Title Suit No. 94/56 by ,ranting a declaration to
Murli Prasad as prayed for that he alone was entitled to the
entire noney deposited or to be deposited by the State of
Bi har as price for the assets purchased by them This deci-
sion was based on the view that the partnership contravened
the provisions of the Act and was accordingly illegal and
voi d. Agai nst this decision of the H gh Court, Ramagya
Prasad CGupta one of the respondents in the two First Appeals
before the H gh Court filed two appeals in this Court,
nanely Civil Appeal No. 1710/ 67 agai nst the judgment and
decree of the Hi gh Court passed in First Appeal No. 160/59
whi ch arose out of Title Suit No. 94/56 and Civil Appeal No.
1711/ 67 against the judgnent and decree passed by the
H gh .Court in First Appeal No. 161/59 which arose out of
Title Suit No. 68/ 54. Brahnadeo Prasad, another partner who
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was a defendant in both the Title Suits Nos. 68/54 and 94/ 56
and one of the respondents in the two appeals, nanely, First
Appeal Nos. 160-161/59 in the High Court, preferred _an
appeal, nanely, Cvil Appeal No. 1986/ 68 against the
judgrment of the High Court in First Appeal No. 1601 59 in
respect of Title Suit No. 94/56 and Civil Appeal No. 1985/69
passed in Cvil Appeal No. 161/59 in respect of Title Suit
No. 68/54. It may here be stated that in the Title Suit No.
68/54 filed by Parasnath Prasad for di ssol ution of
partnership and rendition of accounts,
920
Kul di p. Narain, Jagdish. Narain and Kedar Nath Sah applied
for, and were added as defendants 12, 13 and 14 on the
ground that they as nenbers of the joint famly of Parasnath
Prasad, should be parties tothe suit. According, t hey
were also parties in-the. ~Hgh Court appeals as well as in
e
Supreme Court appeal s Nos. 1711/67 and 1985/68 arising out
of Title Suit No. 68/54. It my further be nentioned that
these interveners were not parties either in the Title Suit
No. 94/56 or in the First Appeal arising therefrom or in
the appeal before this Court, nanely, Civil Appeals No.
1710/ 67 and No. 1986/ 68 which are the two appeals before
us. Before those four appeals canme up for, hearing, Jagdish
Narai n one of the interveners/defendants, nanely, defendant
No. 13 and who was a respondent in Cvil Appeals Nos.
1711/ 67 and 1985/68 died. Hi s |legal  representatives were
not brought on record and consequently these two appeals
were said to have abated as a whole and were ~ dism ssed on
that account.
At the very threshold it was sought to be contended that the
appeals only abated as against Jagdish Narain for not
bringing his legal representatives on record but not. as a
whol e. This question was considered by this Court. in
Ramagya Prasad CGupta v. Mirli Prasad(l) where by a majority,
Vai di al ingam & Pal ekar, JJ., Mathew, J. dissenting, held
that the appeal could not be proceeded with and nust. be
di smssed. W are not concerned with the reasoning for-the
di smi ssal, except to say that the question whether these two
appeal s woul d al so abate seens to have been -considered by
this Court, because they observed at p. 68
"We are not concerned with those two appeals
at this stage because Jagdi gh Narain had not
been nmde a party to the Oiginal Suit filed
by Murli Prasad nor had he appliedto be nade
a party. Consequently Jagdi sh Narain does not
and did not figure in the appeals from the
decree passed in Suit No. 94/56."
At the hearing, a prelimnary objection has been rai sed by
the | earned Advocate, for the respondents that having regard
to the abatenment and dismissal of Civil Appeals Nos. 1711 of
1967 and 1985 of 1968 which arose out of Title Suit No.
68/ 54, the present two appeals are barred under s. 11 of the
Code of Civil Procedure and/or on-the general principles  of
res judicata and should be dismssed. It is contended that
the existence of a valid partnership was a. ground of attack
in Title Suit No. 68/54 and the ground of defence in Title
Suit No 94/56 and, therefore, that question was directly and
substantially in issue in both suits; (2) that the parties
inthe two suits were also the sanme; at any rate the parties
in the present suit No. 94/56 who will be affected are the
sane. The | earned Advocate for the respondents therefore
contends that the trial of the suit being by the sane court,
the two other conditions necessary for a bar of res
judicate, nanely, the subject nmatter of the two suits and

th
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(1) (1971) 1 S.C.R 63.

921

parties being the sanme, are fully satisfied. The appellants
Advocat e, however controverts these contentions and subnits
that not only is the subject-matter in dispute in Title Suit
No. 68 of 54 different front the subject-matter of title in
Suit No. 94 of 56, but the parties in Title Suit No. 68 of
54 are not the sane as. those in Title Suit-No. 94 of 56.

i nasmuch as defendants Nos. 12, 13 and 14 who we're patties
in Title Suit No. 68 of 1954 were not patties in Title Suit
No. 94 of 1956. It is contended that in the former suit,
which was instituted during the, subsistence of bot h
electricity licence and el ectrical undertaking, the subject-
matter Was linited to a consideration of : (1) Existence of
a legal and valid partnership; and (2) Legality and validity
of the notice of dissolution of partnership alleged to, have
been served prior to the suit; and (3) the Iliability of
Ramagya Prasad Gupta or other ~partners to reader accounts
to the plaintiff.” In other Words, it Was a sinple suit for
rendition- of -accounts, for dissolution and for such sum of
noney as, might be due to the plaintiff in that suit. The
suit out of. which these two appeals arise having been filed
a year and a half thereafter was-. not concerned with any
of the question because by that tine the subject-matter of
the partnership having di sappeared by the cancellation of
the licence of Mirli Prasad and by the purchase of the
undert aki ng by the Government under s.: 7(a) of the Act, the
only question was whether Murli Prasad is entitled to the
entire noney deposited in Court and to  be deposi ted
thereafter by the Governnent or whether the persons who were
erstwhil e partners and who had contributed the capital could
have a claimto that noney in accordance with their  shares.
As the subject-matter of the two suits was different it is
contended that the appeals are neither barred by s. 11 nor
by any ot her principle on Res Judicata.

At the hearing a great many authorities were cited and
certain broad propositions were sought to be canvassed, as
for instance, the principle that when there are  two suits
whi ch have been tried together and di sposed of” by a common
judgnent and two appeals are taken therefrom the judgnent
appeared against ceases to be res judicata even if one of

the appeals is dismssed on the ground of limtation or
ot herwi se because the. very judgnent, which is sought to be
pl eaded in bar, is still subjudice.. In support of  this

proposition, the view expressed by the Lahore High, Court
Ful | Bench in Lakshm v. Bhuli(1) has been cited and it was
submtted that this viewwas approved by this Court in
Narhari v. Sankar(2) which it is submtted, has / been
followed in various decisions of the different H gh  Courts.
As against this view, it is clained” that this Court
subsequently in Sheodan Singh v. Mst. Ddryao Kaur(3) took a
different ’view, but according to the | earned Advocate for
the appellants, this case did not consider the correctness
either of’ Narhari’s (supra) decision or of the Lahore Ful
Bench case in Lakshm v. Bhuti (supra). 1In a case where a
suit or an appeal is said

(1) I.L.R 8 Lahore 384.

(2)[1950] S.C. R 754.

(3) [1966]3S: C.R 100.

922
to be barred by res judicata the question would arise
whet her that bar is by virtue of s. 11 of the Code of G vi
Procedure, or dehors that section by the general principles
of res judicata, and if s. 11 is applicable, whether it
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applies to suits only and not to appeals, and if to suits
only, whether the general principles of res judicata apply
to appeals. Were two suits having common i ssues are either
by consent of the parties or by order of the Court tried
together the evidence licing witten in one record and both
suits disposed of by a single judgnent, the question would
arise as to whether there have been two distinct and
i ndependent trials. Tek Chand J., who delivered t he

majority judgnment of the Full Bench in Lakshnm's case
(supra) gave the answer at p. 400 thus :
"There has been in substance as well in form
but one trial and. one verdict, and | venture
to think, it will be a travesty of justice to

stifle the hearing of the appeal against such
,a judgnent on the ground that the findings
contained init operate. as res judicata. In
such~ a case there can be no question of the
successful being "vexed tw ce" over the same
matter, nor does the hearing of the appeal in
any way mlitate against any rule of public
policy, which requires that there nust be an
end of litigation. There is not only nothing
here to-attract the principles underlying the
rule of res judicata, but, on the other hand,
it seenms'to ne, that the acceptance of such a
plea in such circunstances would strike at the
very root of the basic  conception of the
doctrine which requiresthat a party mnmust have
at least on.-. fair trial of the i ssue
resulting  in a decision by the Court of
ultimate appeal as allowed by the law for the
time being in forces."
The test suggested by the |earned Judge at p. 401 was
"whet her the judge has applied his mindto the decision of
the issue involved in the two suits twi ce or whether 'there
has been in reality but one trial, one finding and one
decision". According to him the determning factor is :not
the decree but the decision in the matter in controversy.
It is clear that where a suit has been tried and finally
decided on the nerits, if the defeated party wshes in
another suit between the same parties relating to the sane
property to have the same questions re-agitated, he cannot
be allowed to do so, because his cause of action has ~passed
into a judgnent, and the matter has beconme res judicata.
Even where two appeals have been taken. from the sane
judgrment by two different parties to which all others are
parties either as appellants or respondents and one of the
appeals is dismssed either on merits or for| any other
reasons, it has been held by sone of the Hi gh Courts, but we
express no opinion thereon, that the other appeal has also
to be dismissed, because it is barred by the principles of
res judicata as otherwise there will be conflict 1in. the
decrees. In the Lahore decision there were two cross. suits
about the same subject-matter filed simultaneously between
the sane parties and two decrees were prepared. An appea
being filed in respect of one decree and not in respect of
the other, the question was whether the non-filing of the
appeal against that decree creates an estoppel against the

hearing of the other appeal. |In Narhari’s case (supra) what
this Court held was, where there has been on.-. trial, one
finding and one

923

decision, there need not be two appeals even though two
decrees nmay have been drawn up and consequently the fact
that one of the appeals was tine barred does not bar the
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ot her appeal on the ground of res judicata. 1In this case,
these questions need not be considered. Nor is it relevant
to consider whether there is any conflict between the
decision in this case and Sheodan Singh’'s case (supra). In
Sheodan Singh’s case two suits were field in the Court of
the Gvil Judge, one for a declaration of the title to the
sui t property and the second for other reliefs and
consequently two other suits were filed by the respondents
in the Munsif’'s court against the appellant claimng joint
ownership to the suit property and other reliefs. The four
suits were tried together by the Cvil Judge. Some of the
issues were common to all the suits and one of the conmons
issues relating to the title of the parties was found in
favour of the respondent.  The Cvil Judge dismissed the
appellant’s title suit, decreed his other suit partly, and
decreed the two suits of the respondent. The appel | ant
filed appeals against the decree in each suit. The Hi gh
Court dismssed the tw appeals arising out of the
respondent’s -suits, one as time barred, and the other for
failure to apply for translation and printing of the record.
As the title of the respondent-to the suit property had
becone final on account of such dism ssal, the respondent
prayed for the dismssal of the other two appeals also, as
the main question involved therein was the same. The High
Court agreed that 'the appeals were barred by res judicate
and dismissed them / Against these order of dismissal, the
appel lant filed appeals to this Court and contended that-(1)
title to the property was not directly and substantially it%
issue in the respondent’s suits (2) the Mnsif’'s Court
could not try the title suit filed by the appellant;(3) it
could not be said that appeals arising out  of the
respondent’s suits were fornmer suits as such the bar of res
judicata will be inapplicable; and (4) the two appeals which
were dismi ssed-one on the ground-of limtations and the
other on the ground of not printing the records, could not
be said to be heard and finally decided. This Court held
that the High Court was right in/dism ssing the appeals as
being barred by res indicate inasnmuch as the issue‘as to the
title was raised in respondent’s suits and it was directly
and substantially in issue in those suits also and did arise
out of the pleadings of the parties, and further ~the Hi gh
Court’s decision in the two appeals arising from the
respondent’s appeal s wer e undoubt edl y earlier and,
therefore, the condition that there should have been a
decision in a former suit to give rise to res judicate'in a
subsequent suit was satisfied in that case.  The decision in
Narhari’s case (supra) was distinguished by this~ Court in
that case so that it could not be said that that decision
was in any way in conflict with the decision in Narhari’'s
case (supra). |In appeals arising out of a subsequent suit
and an earlier suit where there were comon issues,. conmmon
subj ect-matter and comon trial and the appeals arising out
of the subsequent suit were disnmissed, a question would
arise as to whether the appeals fromthe earlier suit which
were pending arc barred by res judicata A question nmay also
arise where the subject-matter is the sane and the issues
are common in the two suits but sone of the parties are
different in one suit, whether the bar of res judicata would
operate against the parties who are conmn. Al

924
t hese aspects need not be considered in theseappeal s
because, in our view, the subject-matter of Title Suit

No. 68 of 1954 and that of Title Suit No. 94 of 1956 are
entirely direct. Even if the issues that are comon in the
two suits, and it has been admitted by the | earned . Advocate
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for the appellants that some of the issues mght be comon
to both the suits, issues Nos. 4, 9, 12, 13 and 14 at any
rate survive, and consequently the bar of res judicata would
not apply. The issues ,which are said to be surviving are
as follows

"4. \Whether the plaintiff of T.S. 94/56 the

sole licensee of the Chapra Electric Supply
Works before it was taken over by the State of
Bi har ?

9. Is plaintiff of T.S. 94/56 only entitled
to conpensation fromthe State of Bihar ?

12. Is the suit 94/56 barred under section

42 of Specific Relief Act, estoppel and waiver
?

13. I's the ampbunt of court fee filed in T.S.

94/ 56 sufficient ?

14. To what relief or raliefs plaintiff of the

two suits entitled ?
Ignoring /issues 13 & 14 it will be seen that issues 4, 9 &
12 are ‘confined only to Suit No. 94 of 1956 in which
respondent No.-1 is seeking to have hinself declared as the
sole licensee and entitled to the ,entire anount of
conpensation on the  ground that be and he alone has
contributed. to the capital; that the defendants in that
suit were not his/partners but servants and such a suit is
not barred wunder s. 42 of the Specific Relief Act on the
ground of estoppel & waiver be.cause of his conduct and
admi ssi ons. As we have seen, Title Suit No. 68 of 1954
postul ates the existence of a partnership in which the first
respondent is a partner, and for dissolutionof partnership
and rendition of accounts.  \Watever may have ‘been the
comon i ssues between the two suits, one issue which is not
conmon and nmnekes the subject-matter of ~both the suits
different is that whether the plaintiff in Title Suit No. 94
of 1956, that is the first respondent in these ap.peals, is
solely entitled to conmpensation fromthe State of Bihar
This issue is not necessarily confined to the existence or
validity of ,the partnership but as to whether the /5 other
parties to the suit have ,contributed to the capital of the
firm or paid Mrli Prasad any amounts which they are
entitled to recover fromout of the conpensation anount.
This was not the subject-matter of Title Suit No. 68 of
1954, Even as the | earned Advocate contends, there “is no
| onger any question of partnership being dissolved once the
subj ect-matter has disappeared by the revocation of the
licence and after the entire assets of the partnership were
taken over by the Government. Even if the partnership was
illegal and void as contended by the respondent in the other
title suit, the sane question. nanely, whether the plain-
,tiff/first respondent alone would be entitled to the entire
conpensation, was not the subject-matter of, the Title Suit

No. 68 of 1954. .If so, no question of res judicata  would
arise. The prelimnary objection is accordingly overrul ed.
On the nerits the appellants’ case is wunassail able. The

case of the first respondent that be paid the entire noney
for the purchase of the undertaking is, in our view, a
di shonest plea. There is anple
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evidence in the case to establish that though Murli Prasad
was the highest bidder at the auction at which the
undertaking was sold to himand the |licence was granted to
him there was an oral agreenent which preceded the bidding
at the auction whereunder five persons as stated already,
including the first respondent, constituted a partnership

They also contributed the capital in proportion in their
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shares. Though at first denied it was subsequently admtted
by the first respondent as we shall presently see. After

the bidding of Murli Prasad was accepted as al ready stated,
the partners contributed their shares and there was a
regi stered partnership deed. Another partnership deed was
subsequently executed and registered after there was a
reshuffling in the partners as well as in their respective
shares. The definite case of the first respondent asset but
in para 5 of the plaint is that he had paid the entire
amount of sale noney by July 13, 1945 and the 1iquidator
granted a receipt to the plaintiff for the auction noney
paid to him |In para 8 of the plaint (Suit No. 94 of 1956)
he says that defendants who had a coveting eye persuaded him
illegally to enter into a partnership with them and the
plaintiff being msled by themand under a i sapprehension
entered into a partnership with the defendants on July 10,
1945 and the sanme-was renewed on August 31, 1950. It is,
therefore, clear that he does not deny the execution of
these  partnership deeds and yet <clainms that he alone
contri but'ed the anpbunts for the purchase of the undertaking.
If he contributed the entire ampunt and the, other partners
did not contribute any anounts, where was the question of

their persuading himto enter into a partnership. On the
very face of it, the pleadings belie the case of the first
respondent. The/ docunentary and oral  evidence anpl y

supports the conclusion that the first respondent has put
forward a fal se claimand has not hesitated to suppress the
truth which, notwithstanding his efforts, could not be
suppr essed. The first respondent passed a receipt on July
13, 1945, on the date when the partnership deed was
regi stered, in favour of Aj odhya Prasad who, as we have seen
had a 8 annas share in the partnership in ternms of the ora
agr eenment which was incorporated in _the partnership
agreement of July 13, 1945. The half share of the capita
of Rs. 4,10,000 which A odhya Prasad had to pay was Rs.
2, 05, 000. This is exactly the anmount that he paid to the
first respondent, who passed a receipt in his favour, Ext.
F-1. In the receipt Mirli Prasad says that be had
previously received Rs. 1,000 out of Rs. 2,015,000 being the
proportionate 8 annas share out of Rs. 4,10,000 from Babu
Aj odhya Prasad and the remining anount of Rs. 2,04,030 was
being paid by a cheque No. 34463 drawn wupon the Centra
Bank,, dated July 13, 1945 fromthe said Babu Saheb. Thi-s
amount was debited to the Bank account of Aj odhya Prasad and
credited to the Bank account of Mirli Prasad, ~Exhibit M
Ledger Account of Ms Ajodhya Prasad Gupta & Co. ~in the
Central Bank, Chhapra, shows that on July 14, 1945 Rs.
2,04,000 was debited to himon account of cheque No. 34463
drawn in favour of Babu Murli Prasad the nunber. of = which
tallies with the nunber nentioned in the recei pt Ext. F-1
Simlarly, Ext..M1, Ledger Account of Murli Prasad in the
Central Bank, Chhapra, shows that on July 14, 1945 a sum
926

of Rs. 2,04,000 was paid into the account by cheque —and
credited to his account. |In his evidence Mrli Prasad
denies in examnation-in chief that there was a conpleted
agreenment before the auction sale between A odhya Prasad,
Par asnat h, Nandki shore Prasad and hi nsel f-each representing
their respective famlies to enter into a partnership and
that he had not purchased at the auction on behalf of the
partners or on behalf of any other person, but had purchased
it at the auction for hinmself alone. He also denies that
the |Ilicence was obtained in his name with their consent or
the transfer of the licence in his favour was secured for
their benefit. He also denies that A odhya Prasad paid Rs.
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1, 000 for bidding and denies that Parasnath frasad,
Nandki shore Prasad and Gurcharan Shah contributed any sum
towards the auction purchase. He further says that it is
not a fact that Ilater on Ajodhya Prasad paid him Rs.
2,04, 000. Hs case is that he was fraudulently and
illegally induced by the rest of the parties to enter into a
partnership on July 10, 1945 and August 31, 1950 which are
both invalid and illegal. |In cross-exam nation, he, adnits
that he did not have Rs. 2,00,000 with himat the tinme but
was sure that he, could arrange for the purchase noney. He,
however, states that only 4 or 5 nonths after the, auction
sale he had an idea to enter into a partnership by which
time he had already deposited Rs. 2,05,000 towards the
purchase, noney which he did fromhis personal fund. He
wants us to believe that he signed the partnership deed
wi t hout reading nor did any one read and explain to him He
signed it because of his faith in A odhya Prasad. |In cross-
exam nation he admits that the intending partners had cone
to himand expressed their intention of having a share in
the concern. A odhya Prasad wanted 8 annas share, Parasnath
Prasad two annas, Curbharan Shah and Nandki shore Prasad 1
anna share each and that he (Murli Prasad) expressed his
desire to have 4 annas share. He also adnmits that it % as
agreed that each would contribute in proportion to his
respective share. /He further admts that though he did not
read the partnership deed at that tinme he had got it read
subsequently by Ganga Prasad, Pleader, and he found that the
deed enbodied all 'the terns they had previously agreed to.
As for the second partnership deed, he also admits that his
share was reduced to three -annas from four annas.
Simlarly, the share of Parasnath’s fam |y was  reduced to
one anna fromtwo annas and that the share of the famly of
Aj odhya Prasad increased from8 annas'to 10 annas. What is
curious is, be says, that be knew the partnership deed to be
illegal but entered into it because he got the assurance
that nothing would happen. He also admits that after the
account was audited, a bal ance sheet was prepared and a copy
of such balance sheet wused to be sent to each of the
partners and the State CGovernnent, another factor which
shows that the first respondent was fully —aware of the
partnership and the shares of each of the partners and that
there was nothing secret or sinister about the agreenent or
partnership. Wen the partnership decided to have sonme new
machi nery, it required Rs. 1,50,000 to take delivery of that
machi nery. The proceedi ngs of the neeting of the partners,
Ext . E-1 dated August 28, 1950 clearly show that this
amount was to be Jointly collected fromall the  partners.
But since some of themwere not able to get the noney, . Babu
Par asnat h proposed to sell his one annas share and
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retain his one anna only and Mirli, Prasad, that is
respondent No. 1 also proposed to dispose of his one anna
share, out of 4 annas share. These two annas were offered
to any of the partners who was willing and take in’ Ajodhya
Prasad was agreeable to purchase these shares and the shares
were re-constituted and the anount that each one had to
contribute according to his share has been set out in that
docunent . The anount of Rs. 1,50 OC0O has been divided
exactly according to the shares that each of the famly has

to pay. These proceedings, Ext. R-1 was shown to
respondent No. 1 and while he adnmits his signature thereon
he denies that he consented to these proceedings. Yet he

contradicts hinmself by saying that there was reshuffling of
the shares and because npbney was required for the purchase
of new nmachi nery, since there was no noney with him he gave
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one anna out of his share; and that since the date the
concern canme to his hand till the date it passed to the

Governnment there was never any profit init. And yet, the
| earned advocate for respondent No. 1 would have us believed
that large sumtowards profits were due from Ramagya Prasad
who was Managi ng, the concern. It is also clear from the
bal ance-sheet which Murli Prasad admtted were being sent
regularly to the partners and, the Governnment, that though
the first. respondent was shown’ as the licensee, he is also
stated to be a partner. In the certificate given by the
Chartered Accountant it is stated that the amount invested
by the licence and his partners are shown in form3 capita

amount against their respective nanes and this anmount has
been shown in Ext. X-1 dated 31-12-1949: Murli Prasad Rs.
1,0,2,500; Ajodhya Prasad Rs. 2,05,000; Parasnath Rs.
51,250 and Gurcharan Shah Rs. 51,250, thus nmaking Rs.
4,10,000. In eachone of these balance sheets Murli Prasad
has been shown as partner. It is, therefore, idle to
suggest that the entire ampount has been contributed by Mirl

Prasad and that others did not have any connection with the
part ner ship. Nor could if be said that they had not
contributed towards the capital in accordance wth their
shares. The High Court rather strangely either msread the
evidence or misappreciated it when it held that the
partnership having not cone into existence at any tine in
the eye of law, Murli’ had no advance in his hands on account
of the partnership, there was no  acquisition by t he
partnership of the undertaking and the |I|icense; and the
source from which he paid the consideration noney of the
bar gai n between himand the |iquidator would not clothe the
creditors with the title to the undertaking and the Iicence
or to the benefit of the purchase. The noney lent by the
partners to Murli may, of cease, be recoverable subject to
the law of limtation, but not the property acquired wth
the noney, since no fiduciary obligation in the eyes of |aw
could arise as between himand the various lenders. ' In this
view, it thought that the claimof the partners to 'recover’
the noney having regard to section 65 of the, Contract Act
and Art. 62 of the limtation Act is barred by limtation

because the suit of Parasnath was filed nore than 3 years
after 13-7-45 by which date they were aware of the fact that
consent of the Governnment had not been obtained to transfer

the licence. This view of the Hgh Court cannot be
sust ai ned. It appears to us that there is nothing to
suggest that the partners knew or were aware -that ~their
partnership was illegal; nor could it be said because at the
ti me when
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they entered into the agreenent of partnership, this is
clearly established, as no licence had been granted to Mirl

Prasad. The anounts wore contributed by all the partners in
accordance with their shares before the |icence was assigned
to Mirli Prasad. Even on the admission of the first
respondent, on behalf of the partnership bal ance-sheets were
bei ng prepared and they were being forwarded not only to the
partners but to the Governnent also. if so, the Governnent
as well as the Electrical Inspector, as is evident from
several letters Exts. D4, D6, D10, D -12, D30, D32, D
44, D45, GC3/1 and C4/1, were nmmde aware of t he
part ner shi p. If they did not take notice it was not the
fault of the partners nor does it show that there was
anything secret in that partnership. The openness with
which the entire business was run clearly establishes that
the partners at any rate were pot aware of the illegality.
It may be true that under the Act permission may be
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necessary to obtain a licence or to have a |licence assigned
to a partnership, but there is nothing in the Electricity
Act to warrant the subm ssion that because no perni ssion was
taken for assignment of the licence in the name of the
partnership, the clainms of the partners against each other
cannot be adjudicated upon, and that the partners will have
no rights in the assets held by the partnership. Curiously,
the Hi gh Court, when the above exhibits were brought to its

notice, tried to get over it by saying that the words "we"
and "us" which have been used in Ext. D6 do not by
t hensel ves i ndi cate partnership and that t hey wer e

apparently used_for the Chhapra Electric Supply Wrks. ,This
conclusion is wunjustified and is against the weight of
evi dence in the case. The illegality, if any, was
di scovered only after the Government issued a notification

Ext. F-1 dated May 19, 1955, revoking the licence. It nmay
al so be noticed that Title Suit-No. 94 of 1956 was filed on
Novenber 5, 1956, while the earlier Suit No. 68 of 1954 was
filed 'on May 22, 1954, even before the cancellation of the

I'icence. None of these suits can, on any account, be said
to be barred by linmtation. |In any case, the persons who
have contributed the noney to provide the capital for the
undert aki ng are entitled to recover the amount s in

accordance with their respective shares.  This relief is not
dependent upon the validity of the partnership either of
1945 or of 1950. The arrangenent between the partners and
the licensee does not attract sub-ss. (2) and (3) of s. 9 of
the Act which nmerely debar a |icensee’s association in the
busi ness of supplying energy under the sane |icence. Sub-
section (2) inhibits the |licensee fromassigning his |icence
or transferring his undertaking or any part thereof by sale,
nortgage etc. without the previous consent inwiting of the
State CGover nment . Subsection (3) nakes an agr eenent
relating to any transaction described in"sub-s. (2), ‘unless
made w th or subject to the previous consent as aforesaid,
voi d. Owmni ng of the properties by the Corporation was not
in contravention of any of the provisions of the Act. The
agreenment, therefore, is not void. In these. appeals it is
not necessary to decide, the question whether the carrying
on of the business of partnership as an electricity
undertaki ng, when the licence stood in the nane - of Murl
Prasad is invalid. Even if it is void, what we have to
consider is, as pointed out earlier, whether the nobney of
t he partners which went to purchase t he el ectrica
undertakings at the auction sale and which by virtue of s.
14 of the, Partnership Act becane the assets of the
partnership, those assets which have been <converted into
noney
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whi ch has been deposited in the Court, can be clained by al
those who had originally contributed the amount. Section 65
of the Contract Act will readily cone to the rescue of the
partners. That section |ays down that when an agreenent is
di scovered to be void, or when a contract becones void, -any
person who has recei ved any advant age under such agreenent
or contract is bound to restore it, or to nmake ’'compensation
for it, to the person fromwhom be received it. A Fal
Bench of the Hyderabad Hi gh Court in Budhu Lal v. Deccan
Banki ng Company Ltd(1) to which one of us was a party had
occasi on to consider the question that where noney has been
paid under the instrument which has been held to be void,
could noney paid thereunder, be recovered. After a review
of the case law in India, the decision of their Lordships of
the Privy Council in Harnath Kaur v. Inder Bahadur Singh (2
) and the observations in the 7th Edition of Pollock and
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Mulla’s Indian Contract and Specific Relief Act pp. 346-347
to the effect that section 65 of the Indian Contract Act
does not apply to agreenments which are void under s. 24 by
reason of an unlawful consideration or object and there
being no other provision in the Act under which noney paid
for an unlawful purpose may be. recovered back, an anal ogy
of the English lawwill be the best guide, that Court had
hel d that noney paid in such circunstances can be recovered.
The reasoning which the | earned authors gave for their view
was stated in that judgnent to be that "if the view of the
Privy Council is right, nanely, that 'agreenments discovered
to be void apply to all agreements which are ab initio void
including agreenments based on unlawful consideration, it
follows that the person who has paid noney or transferred
property to another for an illegal purpose can recover it
back from the transferee under this section even if the
illegal purpose is carried into execution and both the
transferor, and transferee are in pari delicto." In respect
of this reasoning the Court observed at p. 75
“In° our opinion, the view of the |earned
authors is neither supported by any of the
subsequent Privy Council decisions nor is it
consistent with the natural neaning to be
given 'to the provisions of 's. 65. The section
by using the words 'when an agreenment is
di scovered to be void neans nothing nore nor
| ess. than : when the plaintiff cones to know
or finds out that the agreenent is void. The
word "discovery’ would inply the preexistence
of somet hing which subsequently found out and
it my be observed that s. 66, Hyderabad
Contract Act makes the know edge (iln) of the
agreenment being void a, one of the pre-
requisites for restitutionand is used in the
sense of an agreenent being discovered to be
void. If know edge is an essential requisite
even an agreenent  ab initio void can be
di scovered to be void subsequently. There nay
be cases where parties enter into an agreenent
honestly "thinking that it is a perfectly
| egal agreement and where one of them sues the
ot her or
(1) A T.R (1955) Hyd. 69.
(2) A l.R (1922) P.C 403.
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wants the other to act on it, it is then that
he my discover it to be void. There is
nothing, specific in s. 65. Indian Contract
Act or its corresponding section of the
Hyder abad Contract Act to nake it

i napplicable, to the such cases."

The above view, which has been noticed in subsequent ‘edition
of Pollock’s Book (See 9th Edition, p. 463 Note 41), \is in
consonance w th authority, equity and good reason. After
this conclusion it is not necessary to consider whether _s.
70 of the Contract Act or ss. 39 and 41 of the Specific
Rel i ef Act can be invoked in aid of the appellants.

On any view of the matter whether the agreenent was void ab
initio, or was void or valid initially but became void or
di scovered to be void subsequently, the appellants are
entitled to succeed in these appeals. W accordingly allow
these appeals, reverse the judgnent an decree-of the High
Court and dismiss Suit No. 94 of 1956 with costs, W hold
that the first respondent Murli Prasad is not entitled
solely to the whole of the conpensation nobney, but that al
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those whose nanes appear in the partnership deed of August
31, 1950, or the |legal representatives or assignees of such
of themwho are dead, are otherwise entitled to share the
conpensation nmoney in proportion to their respective shares
as specified in the said docunent. The conpensation anount
which is ’'so distributed is the balance of the anount
remai ning after paynent of the outstanding liabilities of
the Chhapra Electric Supply Wrks. The Trial Court wll
give the necessary directions to the Receiver in this
behal f.

S.C Appeal dism ssed.
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