http://JUDIS.NIC. I N SUPREVME COURT OF | NDI A Page 1 of 14
PETI TI ONER
NATI ONAL | NSURANCE CO. LTD,, CALCUTTA
Vs.
RESPONDENT:

LI FE | NSURANCE CORPCRATI ON COF | NDI A

DATE OF JUDGVENT:
11/12/ 1962

BENCH

H DAYATULLAH, M
BENCH

H DAYATULLAH, M
DAS, S K

KAPUR, J. L.
SARKAR, A. K.
DAYAL, RAGHUBAR

Cl TATI O\
1963 AIR 1171 1963 SCR Supl. (2) 971
Cl TATOR | NFO :

R 1964 SC 892 (16)
F 1987 SC2177 (2)

ACT:
Life Insurance- Nationatisation-Business vesting in Life
| nsur ance Cor por ati on- Det erm nati on of conpensati on-
Principle-Life Insurance Corporation Act, 1956 (31 of 1956),
S. 16, Such I-Life Insurance Corporation Rules,1956, r.
18.

HEADNOTE:

The appel | ant conpany carried on |ife insurance business in
addition to other insurance business. On the passing of the
Life I nsurance Corporation Act, 1956, which was intended to
nationalise all |I|ife Insurance business, its ’'controlled
busi ness’ stood vested in the Life Insurance Corporation of
India on and from Septenber 1, 1956, the appointed day. The
di spute between the parties related to the compensation
payabl e to the appellant by the Corporation on such vesting.

Admittedly two actuarial investigations were nade in the
case. One valuation period covered years 1946- 1950 and the
other from 1931 to 1953. The Corporation determned Rs.

19,39,669 as conpensation for the controlled business in
accordance with s. 16 read with the First Schedule of the
Act and after obtaining the approval of the Centra

CGovernment wote to the Conpany on February 14, | 1937,
claimng Rs. 6,00,000 under r. |I 8 of the Life Insurance
Corporation Rules 1956, as assets appertaining to the
controll ed business, and offered to pay the bal ance of Rs.
13,39,669 in full satisfaction of the claim The Conmpany
clainmed Rs. 27,99, 275 as conpensation and asked for the pay-
ment of the admitted anpbunt without prejudice to the claim
of either side. The Corporation refused to pay except in

full satisfaction of the claim On the Conpany’s request
the dispute was referred to the Life Insurance Tribuna
Nagpur .

Had, that under s. 16(2) of the Act the Corporation could
only make the offer and pay the noney in full satisfaction

of the claimfor conpensation and its action in rejecting
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the demand of the appellant for the admtted anpunt, even
though without prejudice to the clains of the parties, was
whol ly justified. Such conpensation was to be determ ned on
the principles laid down in para. | of Part A of the First
972

Schedul e to the Act and as worked out in Formula D specified
in the judgnent.

The word "allocated" in Part A and para. | of the said
Schedul e nust be read in relation to the years that follow
the actuary's report and not in relation to the period for
whi ch the actuary made investigation.

Par agraph | of the Schedul e, properly construed, prescribes
a definite systemof calculation of the conpensation which
is meant to give the share holders an equivalent of their

annual profits capitalised at 20 years purchase. The
intention is to get a true average spread over a nunber of
years. Expl anation 1 (a) shows that the intention is to

base the calcula. tion upon a wide view of the Company’s
busi ness.

The share referred to in para. | cones out of the profits
whi ch- accrue to the conpany during t he peri od of
investigation and the allocation nust also be taken to be
for the period during which the profits arise. To connect
the profits wth -a future period is to make the schene
unwor kabl e since the insurance business is based upon the
actuarial assessnents of the position of the conpany.

The tribunal was, therefore, right in holding that the two
surpluses in the case were related to the five years and
three years respectively covered by t he actuaria
investigations and they nust be deened to have been
al l ocated for the sane peri od.

The words "annual" and "average" nust he given their ful

nmeani ng. The word "annual " shows that the average nmust be
one reckoned by the vyear and "average" is reached by
dividing the aggregate of several quantities by the nunber
of quantities. |In finding "the annual average" the / anpunts

of the surpluses as disclosed in the investigations nust be
aggregated and the result divided by the total nunber of
years. O herwi se there would be an average or two averages
whi ch woul d not be an "annual average".

The order of the Tribunal awarding Rs. 24,911,139 as
conpensation as also its direction allowing the respondent
to set off of Rs. 6,00,000 therefore was correct and nust be

uphel d.
The appellant was entitled to interest on the balance at 4%
per annum
973
Birch v. Joy, (1852) Ill HL.C 565-10 ER 222, Swift & Co.

v. Board of Trade, [1925] A . C. 520, Fludyer v. Cocker
(1805) 33 E,R 10, International Railway Conpany v. ~ N agara
Parks Comm ssion, [1944] A C. 328, Satinder Singh'v. @ Amrao
Singh, [1961]] 3 S.C.R 676 and Inglewod Pulp and ' Paper
Conpany Ltd. v. Brunsw ck El ectric Power Conm ssion, [1928]
A. C. 492, discussed.
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Case No. 9/ XVI-A of 1957.
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P. L. Vohra, -for the appllant (in C. A No. 551160) and the
respondent (in C A No. 552/60).

S. T. Desai, S. J. Banaji and K L. Hathi for the
appellant (in C. A No. 552160) and the respondent (in C A
No. 551/60).

1962. Decenber, 11. The judgnent of the Court was
del i vered by

Hl DAYATULLAH, J.-This is an appeal against the order of the
Life Insurance Tribunal, Nagpur, dated Decenber 12, 1952, by
which a dispute about conpensation payable to the Nationa
I nsurance Conpany by the Life Insurance Corporation on the
taking over of the life business of the former was deci ded.
The National |nsurance Conpany is the appellant and the Life
I nsurance Corporation is the respondent. Another appeal was
filed by the Life Insurance Corporation against the sane
order but was not pressed at the hearing.

The National |nsurance Conpany carried on |life insurance
busi ness in addition to other insurance

Co.

974

busi ness —and was what the Life Insurance Corporation Act,
1956 (31 of 1956), describes as a "conposite insurer." The
Life Insurance Corporation Act was passed in 1956 to
nationalise the life insurance business of all insurers by
transfer-ring all such business to a Corporation established
for the purpose. This Corporation is the well-known Life
I nsurance Corporation. Under the Act a distinction was nade
between controlled business’ and other insurance business
carried on by Insurance Conpanies. "Controlled business’
meant |ife insurance business froma date to be fixed by
notification in Gazette called the "appointed day’ ‘all the
and on and
the Oficial

assets and

liabilities of appertaining to the controlled business of
all insurers were transferred to and vested in the
Corporation. This date was Septenber 1, 1956.
The Nati onal | nsurance Conpany was a conposite

insurer and itslife business therefore stood transferred
to and vested in the Life Insurance Corporation from the
appoi nt ed day. Under s. 16 of the Life | nsur ance
Corporation Act, the National Insurance Conpany was entitled
to receive conpensation fromthe Life Insurance Corporation
in accordance with the principles contained in the First
Schedule to that Act. To these principles we shall nmake a
detailed reference presently. As the National Insurance
Conpany was carrying on a conposite business it was
necessary to separate the ’'assets appertaining to. the
controll ed” business’ fromthose a pertaining to its  other
busi ness under s. 10 read withs. 7 of -the Corporation Act.
These assets were defined in and Expl anation added to s. 7
(2) as follows :-

"The expression "assets appertaining to the controlled
busi ness of an insurer”-

(a) in relation to a conposite insurer includes that part
of the paid-up capital of the insurer or assets representing
such part which has or have been allocated to the controlled

975

busi ness of the insurer in accordance with the rules made in
this behal f,

(b) inrelation to a Governnent, nmeans the anount lying to
the credit of that business on the appointed day."

Sections 7 and 10 (2) conferred on the Central Governnent
speci al rul e-making powers and inter alia for the allocation
of the Daid-up capital or assets
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representing such paid-up capital, as the case nmay be
bet ween the controll ed business of the insurer and any ot her
busi ness. I n pursuance of these provisions and s. 48 of the
Act the Life Insurance Corporation Rules, 1956, were framed
by the Central Government and Rule 18 provided f or
allocation of the paid-up capital of a conposite insurer
W need not quote Rule 18 providing for the nethod of
al l ocation of capital of a conposite insurer because it was
provided there that the paid-up capital allocable to the
control | ed busi ness shall not, in any case, exceed a sum of
Rs. 6,00,000 and the maxi mum anmount applied to the Nationa
I nsurance Conpany and was payable by it to the Life
| nsurance Cor poration.
The Life Insurance Corporation determ ned Rs. 19, 39,669 as
conpensation for the ~controlled business vested in the
Corporation in accordance with s. 16 read with the First
Schedul e of the Life Insurance Corporation Act, 1956. After
obtaining the —approval of the Central Covernment, by a
letter dated  February 14, 1957, sent to the Conpany, the
Cor por ati'on poi nted out that the National insurance Conpany
was required to pay Rs. 6,00,000 under Rule’ 18 of the Life
i nsurance Corporation Rules., 1956, as assets appertaining
to the controlled business and offered the balance of Rs.
13,39,669 in full satisfaction of the claim The Nationa
| nsurance Conpany asked for the cal cul ation sheets and they
were supplied by the
976
Li fe Insurance Corporation. The National |Insurance Conpany
did not accept the Compensation

offered to it and requested that the dispute be refer-
red to the Life Insurance Tribunal for decision but

asked that the admitted ambunt might be paid to it
wi thout prejudice to the claimof either side. On
May 1, 1957, the Life Insurance Corporation replied
regretting its inability to pay the adnmtted anpbunt except
in full satisfaction of the claimas required by |[|aw. A
request for reconsideration of the nmatter nmade by the
Nati onal |nsurance Conpany by a letter dated May 9, 1957, in
which -a sumof Rs. 27,99,275 was clainmed as conpensation
was turned down by the Life Insurance  Corporation and,the
di spute therefore stood referred to the Tribunal
In making the reference to the Life Insurance Tribunal " the
Life | nsur ance Cor por ati on f orwar ded the entire
correspondence and the calculation sheets together wth
ot her docunents on which the cal cul ati on sheets were based.
Before the Tribunal, the Conpany clainmed a sum of Rs.
43,29, 470 as compensation due to it. The Company al so gave

its calculation sheets. |In addition the Conpany clained
interest at six per cent. per annumfromthe appointed day
(September 1., 1956) or at least from the date t he

conpensation wongly determnmi ned was offered to the" Conpany,
nanely, February 14, 1957. Earlier, in the letters to which
reference has already been nade the National |nsurance Co-
npany had dermurred to the deduction of Rs. 6,00,000 fromthe
amount of conpensation offered to it. |Its case before the
Tri bunal was that wunder the law, as it stood, t he
Corporation was bound to offer theentire conpensati on
wi t hout making a deduction on this account and the claim of
t he Corporation for the assets appertaining to t he
controll ed business of the Company should be separately
enf or ced.

The difference between the Conpany and the Corporation in
the mtter of calculation arose because the parties put
di fferent interpretai ons upon

977
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the provisions of the First Schedule to the Life |nsurance
Corporation Act. That Schedule is nade under s. 16 of the.
Li fe I nsurance Corporation Act, which reads :-
"16. (1) \Were the controlled business of an insurer has
been transferred to and vested in the Corporation under this
Act, conpensation shall be given by the Corporation to that
insurer in accordance with the principles contained in the
Fi rst Schedul e.
(2) The amount of the conpensation to be given in
accordance with the aforesaid principles shall be deternined
by the Corporation in the first instance, and if the anpunt
so determined is approved by the Central CGovernment it shal
be offered to the insurer in full satisfaction of the
conpensation payable to himunder this Act, and if, on the
ot her hand, the amount so offered is not acceptable to the
i nsurer he may withi n such-time as may be prescribed for the
purpose have the matter refer-red to the Tribunal for
decision.™
W have 'already stated that the  Corporation had offered
conpensation as approved by the Central Governnent after
deducting  Rs.— 6,00,000, under Rule 18 and this offer was
made in full satisfaction of the conpensation payable to the
Conpany as required by sub-s. (2). The Conpany refused to
accept the offer but asked to be paid the admtted anount.
This the Corporation declined. W are .of the opinion that
the demand of the Conpany for the adnmtted anmount even
though without prejudice to the contentions of the parties,
was rightly rejected by the Corporation, as, under sub-s.
(2) of s. 16. the Corporation could only nmake the offer and
pay the noney in full satisfaction of the claimfor conpen-
sation. Sub-s. (1) of s. 16 refers to the principles
978
contained in the First Schedule. That Schedule is' divided
into three parts which are marked A, B and C It was
admitted before us that part A alone applied and that part
contains principles in two par-
agraphs call ed ' Paragraph 1, Paragraph 2and
that Paragraph is to be applied to a particular case /which
is nore advantageous to the insurer. Here Paragraph’ 1 is
applicable. The relevant portions
may now be read.
"The conmpensation to be given by the Corporation to an
insurer having a share capital on -which dividend or bonus
is payable, who has allocated as bonus to policy-hol dersw
the whole or any part of the surplus as disclosed in the
abstracts prepared in accordance with Part I'l of the Fourth
Schedule to the Insurance Act in respect  of  the |ast
actuarial investigation relating to his controlled business
as at a date earlier than the 1st day of January, 1955,
shal | be conputed in accordance with the provi si ons
contained in paragraph 1 or paragraph 2 whichever -is nore
advant ageous to the insurer.
Paragraph 1.--Twenty times the annual average of the ‘share
of the surplus allocated to sharehol ders as disclosed in-the
abstracts aforesaid in respect of the relevant actuaria
investigations multiplied by a figure which represents the
proportion that the average business in force during the
cal ender years 1950 to 1955 bears to the average business in
force during the calender years conprised in the period
between the date as at which the actuarial investigation im
nedi ately preceding the earliest of the relevant actuaria
i nvestigations was made and the date at which the last of
such investigation was nade.

(Paragraph 2. Onitted)
Expl anati on 1--For the purposes of paragraph
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(a) ""relevant actuarial investigations" nmeans such m ni mum

nunber of Jlatest actuarial investigations as at dates

earlier than the 1st day of January, 1955 (not being |ess
than two in any case), as would | eave the period intervening
between the date as at which the actuarial investigation
i medi ately preceding the first of such investigations was
made and the date as at which the |ast of such
i nvestigations was

made, to be not less than four years;

(b) "’ Average business in force" means the

aver age of total sum assured by the insurer

(including any bonus) in respect of his controlled business
as on the 31st day of Decenber of each of the relevant
cal ender years.

Expl anation 2.--For ~the purpose of paragraph 1, where an
insurer has allocated to share-hol ders nore than 5 per cent.
of any surplus as is referred to therein, the insurer shal
be deened to have allocated only 5 per cent. of the surplus
and where an insurer has not allocated any such surplus to
share-holders or has allocated to share-holders | ess than 3-
1/2 per cent. of any such surplus, the insurer shall be
deened to have allocated 3-1/2 percent. of the surplus.

To understand these provisions we have first to see certain
provisions of the/lnsurance: Act, 1938 (4 of 1938). That
Act was passed to consolidate and anmend the |law relating to
t he busi ness of insurance. Under s. 13 of the Insurance Act
every insurer including a conpany carrying on |life business
was required, in respect of the life insurance business
transacted, once at least in every five years to cause an
i nvestigation to be nade by an actuary into the financia

-condition of the life insurance business including a
valuation of the liabilities in respect
980

thereto and was further required to cause an abstract of the
report of such actuary to be made in accordance with Parts I
and |l of the Fourth Schedule to the Insurance Act. The
period of five years in s. 13 was altered to three'years by
the Insurance (Amendment) Act. 1950. (47 of 1950) with
effect fromJune 1, 1950. Fourth Schedul e was divided into
two parts. First part contai ned Regulations and the second
part laid down the requirements applicable to the abstract
in respect of life insurance business which had to be
prepared at these investigations. Regulation (1) laid down
that all abstracts and statenents must be so arranged  that
the nunbers and letters of the paragraphs <correspond wth
those of the paragraphs of Part Il of that  Schedul e. In
other words, the abstracts and statements prepared by the
actuary were required to followthe sane schene and to
supply the particulars in the sanme order as stated in/ Part
1. Part Il prescribed a nunber of tabular statenents which
were required to be annexed to every abstract prepared in
accordance with Part 1l. Among themwere (i) a Consolidated
Revenue Account in formGfor the inter-valuation period,
and, (ii) a Valuation Bala nce-Sheet in the Forml. ’lInter-
val uation period was defined to nean : -

teas respects any valuation, the period to the valuation
date of that valuation fromthe valuation date of the |ast
precedi ng valuation in connection with which an abstract was
prepared under this Act or under the enactnments repealed by
this Act, or, in a case where no such valuation has been
nmade in respect of the class of business in question from
the date on which the insurers began to carry on that class
of business; "

In plain language it nmeant a period between two valuation
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dates. The m ninmum period was fixed at first as five years

and after June 1, 1950, as three years. |n our case, the
first valuation covered a
981

period of five years and the second a period of three years
and the only "intervaluation period was the period of three
years which was between the two val uati on dates.

The abstract was required to show the valuati on date and the
general principles and full details of the methods adopted
in valuation of each of the various classes of Insurance and

annuities. In addition the abstract was required to show
the other matters which the actuary had taken into account
in preparing the actuarial estinmates. Then fol | oned

par agraph, No. 8 in which was required to be shown the tota
amount of profits arising’ during the intervaluation period
including ' profits paid away and sunms transferred to the
reserve fund or other accounts during the |ast period and
the ampunt, brought forward fromthe preceding valuation and
the allocation of such profits under different headings.
Among these were the anounts allocated as bonus to the
policy holders and . as dividend anmong the sharehol ders
i ncluding amunts which had already passed through the
accounts during the inter-valuation period which were to be
shown separately.

Section 49 (1) then provided inter alia ‘that no insurer

including a company, who carried on business of life
i nsurance shall, for the purpose of declaring or paying any
di vidend to share-holders or any bonus to policy-holders,
utilize directly or indirectly any portion of the life

i nsurance fund or of the fund of such other class or sub-
class of insurance businessas the case may be, ‘except a
surplus shown in the valuation bal ance-sheet-in Form | as
set forth in the Fourth Schedule subnitted to the Controller
as part of the abstract referred toin s. 15 as a result of
an actuarial valuation of the assets and liabilities of the
i nsurer. Sub-section (2) of s. 49-then laid down that for
the purpose of sub-s. (1), the actual anmount of i'nconetax
deducted at source during the period follow ng

982

the date as at which the | ast precedi ng val uation was

made ’'and ding the date as at which the val ua-

tion in question was rmade mi ght be added to such surplus
after deducting an estimated anount for

i ncome-tax on such surplus, such addition and deduction
being shown in paragraph 8 (1) of the abstract prepared in
accordance with Part Il of the 4th Schedule to the Act.

One of the disputes between the parties arose over the
surplus to be taken into account in calculating the
conpensation. This dispute was whether it should be the net
surplus as shown in Form| annexed to the abstract or should
include the inconme-tax and interimbonus as shown- in the
abstracts. The Company clainmed that it should include
i nteri mbonus already paid and i ncome-tax deducted at source
|l ess the provision for incone-tax on the surplus as stated
in the abstracts while the Corporation clained that these
additions should not be made. The figures for the two
actuarial investigations were therefore these: Rs. 41, 44,686
(1945-50) and Rs. 70,211,280 (1951-53) according to the
Corporation based on Forml Part 11 4th Schedule and Rs.
56, 36, 815 (1946-50) and Rs. 87,03, 650 (1951-53) according to
the Conpany based on the abstracts wth the aforesaid
additions. The Tribunal accepted the larger figures for the
two periods and the appeal of the Corporation was filed to
guestion this part of the decision. This controversy need
not be decided because the Corporation did not press its




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 8 of 14

appeal before us and the basic figures are thus Rs.
56, 36, 815 (1946-50) and Rs. 87,03, 650 (1951-53).
Before we enter into a discussion of the terns of the First
Schedul e of the Life Insurance Corporation Act, 1956, |aying
down the principles for deternmination of conpensation we
shall summarise in the formof a formula what is admttedly
the purport of these
983
principles applicable to this case. This formula is-
Annual average of
the surplus deemed Average busi -

Conpen- to be allocatedto ness in force

sation the share hol ders during 1950-55
payabl e. =20x as disclosed in the x
abstracts. Aver age busi -
ness in force
during 1946-53
Two matters arising fromthese provisions may be di sposed of
as there isno dispute about them Firstly. there is no
di spute ‘about the multiple 20. Secondly, there is no
dispute that ~the result was to be nultiplied by a figure
which represented the proportion the average business in
force during the cal ender yeas 1950-1955 bore to the average
busi ness in force during the cal ender years conprised in the
peri od between the /'date as at which the actuarial investiga-
tion imediately preceding the earliest of the relevant
investigations was nade and the dateat which the [last of
such investigations was nade (here the years 1946-53). This
factor is 138970857 and was -admittedly the result of
dividing Rs. 55,84,073 (average business in force during
1950-55) by Rs. 40, 18,64,885 (average business in force
during 1946-53). The only dispute inthe case is wth
regard to the annual average of the surplus deened to be
allocated to the sharehol ders as disclosed in the abstracts
in respect of the relevant actuarial investigation
Admittedly two investigations were made in the present case.
One valuation period covered five cal ender years 1946-1950
and the other three cal ender years 1951-1953. In  the two
i nvestigation periods the total surplus was respectively
"Rs. 56, 36,815 (1946-50) and Rs. 87,03,650 -(1951-53). The
surplus allocated to the shareholders was Rs.” 4,08, 456
(1946-50) and Rs. 6,40,504 (1951-53). This was in
excess of the five per cent. as laid down in explanation 2
to -Paragraph | to the First Schedule of the Life 1nsurance
Corporation Act already quoted. Reducing this surplus
allocated to the share-holders to five per cent. W get for
the years 1946-50 the sumof Rs. 2,8,1,841 and for the years
1951-53 the. sumof Rs. 4,35,182. W my now again state
the formula with these figures and the factor introduced in
the appropriate places to show the area of contro-

versy left. Annual average of
Conpen- Rs. 2,81,841 (1946-50)
sation =20 x and Rs. 4,35,182 (1951- x 1.38970857

payable. 53) allocated to the share-hol ders.

Now the dispute between the parties is (a) what it the
period in which the allocation to the shareholders can be
said to be made and (b) what is nmeant by "annual average.
In regard to (a) the conpany clains that the surplus nust be
taken to be allocated to the period in which the surplus
nmust have been handed out to the share-hol ders’ and that can
only be the period followi ng the investigations. In this
case the first investigation covered a period of five
cal ender years from 1946 to 1950 (both inclusive), and the
val uati on dat e was Decenber 31, 1950. The second
i nvestigation covered a period of three cal ender years from
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1951 to 1953 (both inclusive) and the valuation date was
December 31, 1953. The Conpany contends that the allocation
of Rs. 2,81,841 took place in the trienniumbetween the two
val uation dates and simlarly the allocation of Rs, 4,35,182
took place in the two conpl ete cal ender years (1954 to 1955)
foll owi ng Decenber, 31, 1953, before the controlled business
was taken over by the Corporation on Septenber 1, 1956.
The Corporation contends that the surplus nust be taken to
have been allocated in the years for
985
which the investigation was nade. |In other words, the sum
of Rs. 2,81,841, nust be deened to be allocated in the five
years for which the first investigation was nade (cal ender
years 1946-50) and the sumof Rs. 4, 35,182 nust be deened to
have been allocated in the three years for which the second
i nvestigation was nade (calender years 1951-53).
Then comes the next part of the dispute which is over the
nmeani ng  of the words ’'annual average’. Both sides claim to
cal cul ate the average on different principl es. The
Cor por ati'on-adds the two surpluses deened to be allocated to
the share-holders and divides the result by eight vyears,
that is to say, the sumtotal of the two investigation
periods of five and three years. The Conpany on the other
has four alternative nodes of calculation. Two such nopdes
are based on the 'basis of allocation to 3 and 2 years as
stated by the conpany and two on the basis of the allocation
to 5 and 3 years as stated by the Corporation. These
cal culations lead to the following different results :-
FORMULA A
(based on annual average calculated as suggested by the
Conpany of the two suns allocated as suggested by the
Conpany) .
20 ( 2,81,841+ 4,35,182 x 1/2 ) x 1.389708,57 3 years 2
years
==Rs. 43,29, 470
FORMULA B
(based on annual -average cal cul ated as suggested’ by the
Corporation of the two suns allocated as suggested by the

Conpany) .

20 12,81,841 + 4,35,182) x 1.38970857
years years

=Rs. 39, 85, 812

986

FORMULA C

(based on annual average cal cul ated as suggested by a the
Conpany of the two suns allocated as suggested by the
Cor poration).
( 81.841
20 + * 35,182 x 1.38970857 5 years 3 years -

=Rs. 27,99, 276
FORMULA D
(based on annual average cal culated as suggested by the
Corporation of the two suns allocated as suggested by the
Cor por ation).
/2,61,841 4, 35,18220 5 years + ) x 1.3890875
3 years
=Rs. 24,91, 123
Formula D was adopted by the Corporation but as the basic
figures were |lower the resulting amount was Rs. 19, 39, 669.
The Tribunal also Approved formula D but as the basic
figures were increased by the Tribunal, the anount awarded
was Rs. 24,91,123. The question is which of the fornulae
must be applied. This depends upon :-
(1) - How is the annual average in paragraph | of
the First Schedule to the Life Insurance Corporation Act to
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be cal cul ated ?
(a) Is the surplus allocated in the years for which the
investigation is made or in the years that followtill the
next val uation date ?
(b) Is the annual average the average of the total anount
di vi ded by the nunber of

087
years involved in the two investigations, (fornmula D) ?

or
(c) Is the annual average the average of the average of
each period taken separately ?

The Tribunal in reaching its conclusion observed that
",,paragraph | does not provide for taking two averages but
only one average for the entire period of account." It

rejected formul ae A and C above as they involved an average
of an average. The Tribunal then followed its own decision
in an earlier case and held that the Paragraph | of the
Schedul e did not-warrant the constrution sought to be placed
by the Company. The Tribunal had observed there as follows

"The paragraph does not refer to the years during which the
amount of dividend in the abstract is actually paid to the
shar e- hol ders. It refers” to the surplus allocated to
sharehol ders as disclosed in the abstract and requires
annual average to /be taken of the share of -such surplus.
Therefore, on a plain reading of this paragraph the annua

average has to be taken of the share of surplus allocated as
shown in the abstract, or in viewof Explanation 2, deened
to be allocated to share-hol ders-on cal cul ati ons now made. "

It is contended by the Company that the decision of the

Tribunal is not correct. In support of ~the -construction
which the Conpany seeks to place upon Paragraph I it is
argued that the word is "’'allocation” and-a sum cannot be
allocated till it is known. Further it is said tbhe

allocation can only be nmade after the share-holders get a
right to dividend which would be after the report  of the

actuary. It is, therefore, contended that since the sum was
988

not known during the period for which the investigation was
made and the share-holders had no right till after the

ascertainment of the profits by an actuary, the word
"allocation" can only be read in relation to the years that
follow the actuary’'s report and not in relation to the
period for which the actuary nakes the investigation. It is
al so argued that the | anguage of the paragraph does not bear
the construction which the Tribunal has placed upon-it.

The Ilearned Attorney GCeneral, however, admits that the
construction which he seeks to place may fail ‘at least in
the last of the two periods in those cases where the /| ast
val uation date is within a few nonths of Septenber 1, /1956
If the valuation date in the present case had been ' Decenber
31, 1955, there should have been no conplete year for | which
the allocation could be said to have been nmade and the
cal cul ati on on the basis suggested by the Conpany woul d have
been inpossible. Again, if instead of the |last valuation on
Decenber 31, 1953, it had been nade on Decenber 31, 1954,
the whole of the profits would then be deemed to have been
allocated to one year instead of two. It is clear enough
that the Paragraph could not be intended to prescribe an
uncertain system of cal cul ation but something definite. The
conpensation was nmeant to give to the shareholders an
equi valent of their annual profits capitalised at 20 years
purchase and to refl ect the advance or fall in the business
by mltiplying the result with the factor. The intention
therefore is to get a true average spread over a number of
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years so that conpensation may not be related to any excep-
tional year or years-whether in favour of the insurer or
against him It is intended that it should be based upon
what represents the average busi ness done by a conpany er a
nunber of years. This intention is quite evident from the
Expl anati ons which have been added to the par agr aph.
Expl anation | (a)
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shows that there should be not less than two actuaria
i nvestigations and they should cover a period of not |ess
than four years. This shows that the intention was to base
the cal cul ati on upon a wi de view of a company’s busi ness.
Now, 'allocation” neans the allocation as nade in the
abstracts. Part A says that the conpensation to be given by
the Corporation to aninsurer having a share capital on
whi ch dividend or bonus is payable and who has allocated as
bonus to policy-holders the whole or any part of surplus as
di scl osed in the abstracts, shall be conputed in accordance
with the provisions contained in one of the two paragraphs
that foll'ow. The words of the Schedul e to be enphasi sed are
"has allocated as bonus to policy holders the whole or any
part of the surplus as disclosed in the abstracts. " The
abstracts are nothing but a summary of the investigations
over a particular period and the allocation of bonus and
di vidends nmust also be for the sane period. The abstracts
contain no reference to any future period and in fact there
are no words in the abstracts which show that the allocation
must be for the years that follow ~In paragraph | the words
are "the share of the surplus allocated in respect of the
rel ative actuarial investigations." These words refer to the
abstracts and the share of the surplus stated therein
Since that share cones out of the profits which accrue to
t he Conpany during the period of i nvesti gation t he
allocation must also be taken to be forthe period during
which the profits arise. The argument of the [|earned
Attorney General that the allocation can only be when the
amount is known and also when the right accrues’ to the
shar e- hol ders because the profits have to be found first is
not acceptable to us because |ife insurance business is
carried on wth periodic actuarial -investigations which
shows how much profits have been made and that depends on
what the existing liability of the Conpany is in relation to
its
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reserves and other likely income. It is the result of these
i nvestigations which entitles the policy-holders as well as

the share-holders to share in the profits whether by way of
bonus or dividend but the share is in respect of the years
for which the investigations were nmade. Profit can only be
found after the receipts of a particular period have been
found and conpared with the paynents that have been nade
during the same period and the liabilities existing on the
date on which the actuarial investigation is made, are found
out, and the reserves which have to be kept to nmake good
these liabilities are ascertained. To connect the profits
with a future periodis to make the schene unworkable
because insurance business is based upon the actuaria
assessnents of the position of the conpany. Not hi ng rmuch
turns upon the use of the singular in "share" and "’ surplus"
and it cannot be said that they indicate that the two
""shares" and "surpluses" cannot be aggregated. Indeed even
after aggregation the words ""share" and ,’,surplus" wll
still continue to be applicable. In" our judgnment, the
Tri bunal was right inholding that the surpluses were rel ated
to the five years and three years respectively covered by
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the two actuarial investigations in this case and nust be
deened to have been allocated for the same period.

The next question is howis the average to be found. Her e
the words are "annual average . The word "annual" nust be
given its full neaning. By the word "’'annual" is nmeant
somet hing which is reckoned by the year. The addition of
the word "averages 5 " shows’ that what is to be found is an
average reckoned by the year. |If the two periods were to be
viewed separately and an annual average is found out for
each of the periods there would be two annual averages and
they would al nbst always be different. Wen an average of
these periods is taken thereis no longer an "annua
aver age". The result can only be described as the average
of two annual averages. The Tribunal was right when it said
t hat
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the | aw contenpl ates one average and not the average of two
averages.  Gving thewrd ""annual” its full neaning it is
obvi ous that that system nust be adopted which will lead to
a result which can be described both as "annual" and as an
""average". That can only be when the ampbunt of the surplus

as disclosed 'in the two investigations is aggregated and
the result is divided by the total nunber of years. One
finds an average by dividing the aggregate of severa
quantities by the/nunber of quantities. |In this case one
can only get the "annual average" by aggregating the surplus
related to at |east two actuarial investigations covering a
period of nmore than four years and by dividing the result
and by the nunber of years involved. In_ our judgnent
formula D al one was applicable to the facts of this case and
as that formula has been applied the result reached by the
Tri bunal was correct.

It remains to consider the other two questions which have
been debated before us and they are whether in making the
offer the Corporation was entitled to make a deduction on
account of the assets of the controlled business which were
of the value of Rs. 6,00,000. The Tribunal has al so ordered
the Corporation to pay the amount. of conpensation, |less Rs.
6,00,000 due to the Corporation. Apart from any other
consi deration, it seens to us sonmewhat anomalous that the
Conpany should demand that the whole of the conpensation
should be paid to it and the Corporation be left to its own
devices to recover this admtted sumdue to it. In a case
of this type the Corporation was entitled to say: "You have
our Rs. 6,00,000. You pay yourself that anmount and here is
the balance": Such an attitude is so ,just that it is
i npossible to hold that the Tribunal ought to have reached
any other conclusion except this. No doubt, the Act  says
that the Corporation shall pay the conpensation due to the
Conpany but in another part it also says that the ~Conpany

shall pay in lieu of the assets of pertaining to the
controll ed
992

busi ness a sum of Rs. 6,00,000. These two provisions of |aw
nust be read together and in our opinion the Corporation was
entitled to a set-off in respect of the anount due to it and
the Tribunal was perfectly right when it ordered such a set-
of .

The last question is whether interest was payable. The
Tribunal held that it had no jurisdiction to award interest
because there is no provision in the Act. It followed its

own decision in the order passed in an earlier case and
declined to grant interest. During the argunments before

us the Corporation agreed that interest is awardabl e and the
di spute only centred round the rate of interest, the anount
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on which it is payable and the date fromwhich is should be
gi ven. There is no doubt that the Life | nsur ance

Corporation Act and the Rules do not contain any express
provisions for grant of interest. The Conpany relied on
cases of purchases of imovable property where interest is
awarded as a general rule of equity .if the purchaser enters
into possession without having paid the purchase-noney to
the seller. The reason of the rule was stated a long tine
ago by Lord St. Leonards L.C. Birch v. Joy (1) as follows.

"' The parties change characters, the property remains at |aw
just where it was., the purchaser has the nmoney in his
pocket, and the seller still has the estate vested in him
but they exchange characters in a Court of Equity, the
seller beconmes the owner of the nmoney and the purchaser
becones the owner of the estate".

On entering possession the purchaser becones entitled to the
rents but if he has not paid the price, interest in equity
Ls deemed payable by himon the purchase price which bel ongs
to the seller. This principle was applied by the House of
Lords in cases of conpul sory purchases. In Swift & Co. .
Board of Trade (2) Viscount Cave” L.C. gave the-reason that
the practice rests upon the principle that the

(1) (1852) 111 H L.C. 565 10 E.R 222.
(2) (1925) A C. 520.
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taki ng of possession s an inplied agreenent to pay interest
which was stated by Sir Wlliam Gantt M EL. in Fludyer wv.
Cooker (). This’ \ principle was further extended by the
Privy Council to the conpul sory taking over of a business as
a going concern in International “Railway Conpany v. N agara
Par ks Commi ssi on(2).

In this Court also the principle was applied to ‘the East
Punjab Requisition of Imobvable Property Act (Tenporary
Powers Act) (Pun. 48 of 1948) replaced by the Punjab
Requi sition and Acquisition of Imovable Property Act (Pun.
11 of 1953) : vide Satinder Singh v. Anmrao Singh(3). Under
that Act though conpensation was payable there’ was no
provision for the paynent of interest. This Court  approved
the decision of the Privy Council in Inglewod Pulp and
Paper Conpany Ltd, V. Brunswi ck Electric Power
Conmi ssion(4). Were the judicial Committee had observed-
"But for all that, the owner is derived of his property in
this case as nuch as in the other and the rule has | ong been
accepted in the interpretation of statutes that they are not
to be held to deprive individuals of property w'thout
conpensation unless the intention to do so is nade quite
clear. The right to receive interest takes the place of the
right to retain possession and is within the rule".

This Court observed as foll ows

"It would thus be noticed that the claim for _interest
proceeds on the assunption that when the owner of “inmnovable
property possession of it he is entitled to claim interest
on place of the right to retain possession".

The |learned counsel for the Corporation did not give -any
reply to the argunent detailed above and agreed to pay
interest. In this view of the

(1) (1805) 33 E.R 10.

(3) [1961] 3 S.C R 676, 64.

(2) (1944) A.C 328.

(4) [192-9] A C 492.
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matter it 1is not necessary to express an opinion whether
i nterest can be denanded by the conpany. W have only to

deternmine the rate and the ampunt on which and the date from
whi ch interest should run. |In the present case conpensation
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was payabl e in full satisfaction only of all clains. The
Cor poration offered conpensation as deternined by it in ful

satisfaction and refused to pay it unless the Conpany gave a
discharge to the Corporation from all liabilities and
cl ai ns. This amount was found to be incorrect and
insufficient and the refusal of the Conpany to receive it
was justified. We have held already that the Corporation
could not pay the admtted sum tentatively even though
without prejudice to the rights of the parties. The offer
was made on February 14, 1957. 'In view of the fact that
some time nmust el apse bcfore the conpensation is worked out
it would, we think be fair to award interest from February
14 1957, which was the date when the dispute was referred to

the Tribunal. We think'interest in this case should be
cal cul ated at four per cent. sinple. That is the usual rate
which is awarded by courts . in such circunstances. The

conpensation has ~been found to be Rs.- 24,9],133 under
formula D which we have held was the correct fornmula to
appl y- ' The Corporation was entitled to set-off Rs. 6, 00,000
representing the assets of the control | ed busi ness.
Interest —on the balance (Rs. 18,91,133) will be payable at
four per cent per annum-sinple fromFebruary 14, 1957, till
Cct ober 31, 1957., when Rs-5,51, 464 were withheld and the
bal ance was paid to the Company. Interest on Rs’ 5,51, 464
at four per cent. shall be payable from Novenber |,- 1957,
till Decenber 26 , 1957. There shall be no interest payable
on Rs. 6,00,000 as clained by the appel lant.

In the result this appeal fails except for ‘the grant of

i nterest. It, is dismssed except for interest granted by
us. The Company, shall, bear its own costs and pay that of
the Corporation. The appeal
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of the Corporation is disnmissed with costs.” There will be a

night to set-off the costs in the two appeal s.
C A. No. 551 of 1960 dismi ssed except for inte-
rest. C. A No. 552 of 1960 di sm ssed.




