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Sal es Tax-Provincial legislation inposing tax in certain
ci rcunst ances- Val i di t y- Power of Provinci al Legi sl ature-

Retrospective levy, legality of-Theory of territorial nexus,
if applicable Bihar Sales Tax Act, 1947 (No. = Xl X of 1947)
as amended by Bi har Sales Tax (Anendnent) Act, 1948 (VI of
1949), ss. 4(1), 2(9).

HEADNOTE

The appel | ant conpany, carrying on business as nanufacturer
of iron and steel, with its factory and works at Janshedpur
in Bihar, was assessed to sales tax for two periods prior to
the Constitution, under the Bi har Sales Tax Act, 1947 (No.
XIX O 1947), enacted by the Bi har Legislature in exercise
of its exclusive power under the CGovernment of India Act,
1935. The conpany used to send its goods from Janshedpur to
various parts of India. |In the railway receipt the _conpany
itself figured as the consignee, it paid the freight and the
recei pt was sent either to its branch offices or bankers to
be handed over to the purchaser when he paid the price.
Fromthe anpbunts shown as gross turn-over in the two returns
for the two periods, the conpany clained deduction of
certain anounts, being the valuable consideration for/  the
goods manufactured in Bi har but sold, delivered and consuned
outside, on the ground that in none of the transactions in
respect of the said suns did property in the goods pass to
the purchasers in Bihar. The appellant claimed further
deductions on account of the railway freight paid by -it.
The Sales Tax Oficer disallowed both the clainms and added
the ambunts of sales tax realised by the appellant from its
purchasers to the taxable turnover. The conmpany appeal ed
agai nst the orders of assessnment, but the Conmi ssioner of
Sales Tax dismissed its appeals. The Board of Revenue, in
revision, confirmed the orders of the Conm ssioner wth
certain nmodifications and remanded the natters to the Sales
Tax O ficer. On the appellant’s application for reference
of certain questions of law, the Board referred themto the
H gh Court. One of themrelated to the legality of adding
the Sales Tax to the turn-over and was answered in favour of
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the appellant and the respondent did not appeal. The other
guestions decided by the H gh Court against the appellant
related to the vires of the Act and the wvalidity of
retrospective |levy of sales tax under S. 4(1) of the Act.
The appellant’s contentions in the appeals were that the tax
| evied wunder s. 4(1) read with S. 2(g) second proviso, cl

(I'1), of the Act, was not a sales tax within the nmeaning of

Entry 48 in List Il of the Seventh Schedule to the Govern-
ment of India Act, 1935, but was in the nature of excise
duty

172
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which a provincial |egislature had no power to inpose, that
the theory of territorial nexus was inapplicable to sales
tax and, in any case, there was no real or sufficient nexus
in the present cases and that retrospective levy of the
sales tax under s. 4(1) O the Act destroyed the indirect
nature ~of the “tax, thus making it a direct tax on the
deal er \whi'ch coul d not be passed on to the consumer:

Hel d, (per Das, C. J., Venkatarama Aiyar, S. K Das and A K

Sarkar, jj., Bose, J. dissenting), that the contentions
rai sed on behal f of the appellant nmust be negatived.
The provisions of S. 4(1) read with S.  2(g), second

provi so, of the Bihar Sales Tax Act, as anended by the Bi har
Sal es Tax (Amendnent) Act, 1948, (VI O '1949), were wthin
the legislative conpetence of the Legislature of t he
Province of Bihar. Both before and after the anendnent, the
word 'sale’ as used in s. 4(1) and as defined by S. 2(g) of
the Act, meant the transfer of property in the goods sold.
The second provi so added by the anending Act did not extend
that neaning so as to include a contract of sale.  Wat it
actually did was to lay down certain circunstances in which
a sale, although conpleted el sewhere, was to be deenmed to
have taken place in Bihar. Those circunstances did not
constitute the sale, but only located the situs of the sale.
Sales Tax Oficer, Pilibhit v. Messrs. Budh Prakash ja
Prakash, [1955] 1 S.C. R 243, distinguished.

Nor was it correct to contend that the tax |evied under s.
4(1) read with S 2(g) O the Act - was in the  nature of
excise duty. Under cl. (ii) of the second proviso to S
2(g) of the Act the producer or manufacturer becane |iable
to pay the tax not because he produced or manufactured the
goods but because he sold them

Provi nce of Madras v. Boddu Pai danna and Sons, [1942] F.C R
go and Governor Ceneral v. Province of Madras, (1945)  L.R
72 1.A. 91, referred to

There can be no doubt that the theory of territorial nexus
does apply to sales tax legislation. Although sales tax can
be levied only on a conpleted sale, this theory has its use
in indicating the circunstances in which the tax nmay be
enforced in a particular case. One or nore of the  severa
ingredients of a sale may furnish the connecti on between the
taxing State and the sale.

State of Bonmbay v. United Motors (India) Ltd., [1953] S.C. R
1069, Poppatlal Shah v. The State of Madras, [1953] S.C. R
677 and The State of Bonmbay v. R M D. Chamarbaugwal a, [1957]
S.CR 874, relied on.

Bengal Immunity Co. Ltd. v. The State of Bihar, [1955] 2
S.C. R 603, considered.

Case | aw revi ewed.
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As in a sale of goods, the goods nust necessarily play an
i mportant part, the circunstances nmentioned in the proviso
tos. 2(g) of the Act, nanmely, the presence of the goods in
Bihar at the date of the agreement of sale or their
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production or nmanufacture there nust be held to constitute a
sufficient nexus between the taxing province and the sale
wherever that mght take place.

Governor Ceneral v. Raleigh Investnent, [1944] F.C. R 229,
relied on.

Provi nce of Madras v. Boddu Pai danna and Sons, [1942] F.C. R
go, di stingui shed.

It would not be correct to contend that the theory of nexus
mght lead to multiple taxation or obstruct inter-State
trade. Article 286(2) of the Constitution and the relevant
entries in the Legislative List are a conplete safeguard to
any such contingency.

Al though as a matter of econom c theory, sales tax nmaybe an
indirect tax realisable fromthe consuner, it need not be
legally so and is not-so under the Bihar Sales Tax Act,
1947, which inposes the primary liability on the seller. A

buyer, noreover, ~is not bound to pay sales tax over and
above the agreed sale price unless he is by contract bound
to do so. There can, therefore, be no scope for the

argunent that the retrospective enforcenment of the tax under
S. 4(1) of the Act could destroy the character of the tax or
that it was beyond the legislative conpetence of the Bihar
Legi sl ature.

Love v. Norman Wight (Builders) Ltd., L.R (1944) 1 KB
484, referred to.

Per Bose, J.-Sales tax can be inposed only on the sale. It
is, therefore, wong to |look to the goods or the agreenent
to sell or any other elenents that constitute a sale in

order to inpose the tax.

A State can tax a sale of goods that takes place within its
boundary. It has no power to tax extra-territorially, and
since a conpleted sale can have only one situs no State
Legislature can be allowed to break up a sale into its
conponent parts, which are separate and distinct from the
sale itself, and by an application of the theory of 'nexus
claimthat ,,he sale wholly took place within it. The nexus
can only be in respect of the entire sale, wherever it may
take place and not of its several parts.

JUDGVENT:

ClVIL APPELLATE JURI SDICTION: G vil Appeals Nos. 412 and 413
of 1956.

Appeal s by special |eave fromthe judgnent-and order dated
Oct ober 17, 1955, of the Patna H gh Court in MJ.C No. 577
of 1953, made on reference by the Board of Revenue, Bihar in
Appeal s Nos. 495 and 496 of 1952.

1358

M C. Setalvad, Attorney-General, for |India, Rajeshwari
Prasad and S. P. Varma, for the appellant.

Mahabi r Prasad, Advocate-General for the State of Bihar and
R C. Prasad, for the respondent.

1958. February 19. The Judgnent of Das, C.J. Venkatarama
Aiyar, S. K Das and Sarkar, JJ. ",as delivered by Das C.
J. Bose, J. delivered a separate judgnent.

DAS C. J.-These two appeals, which have been filed with the
special leave granted by an order made by this Court on
April 3, 1956, and which have been consolidated together by
the sanme order, are dire-led against the judgnent pronounced
by the Patna high Court on October 17, 1955, in
M scel | aneous Judicial Case No. 577 of 1953, deciding
certain questions refer. red to it by the Board of Revenue,
Bi har under s. 25 of the Bihar Sales Tax Act, 1947 (No. XX
of 1947) hereinafter referred to as the 1947 Act. The said
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references arose out of two orders passed by the Board of
Revenue in revision of two sales tax assessnent orders nade
agai nst the appel | ant conpany.

The appellant conpany is a conpany incorporated under the
I ndian Conpanies Act. |Its registered office is in Bonbay;
its factory and works are at Janshedpur in the State of
Bi har and its head sales’ office is in Calcutta in the State

of West Bengal. It has store yards in the States of Mdras,
Bonbay, West Bengal, Utar Pradesh, Hyderabad, Madhya
Pradesh, Punjab and Andhra. It carries on business as

manuf acturer of iron and steel and is a registered dealer
under the 1947 Act, the registration No. being S. C  905.
Its course of dealing is thus described in the judgnment
under appeal : -

" The intending purchaser has to apply for a pernmit to the
Iron and Steel Controller at Calcutta, who forwards the
requisition to the Chief Sales Oficer of the assessee
working in Calcutta.. The Chief Sales O ficer thereafter
nmakes a "works order” and for. wards it to Janshedpur. The
" works ‘order nentions the conplete specification of the
goods required.
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After the receipt of the "works order" the Janshedpur
factory initiates ‘a " rolling " or manuf act uri ng
programme. After the goods are nmanufactured, the Janshedpur
factory sends the invoice to the Controller of Accounts who
prepares the forwarding notes, and on the basis of these
forwardi ng notes, railway receipts are prepared. The goods
are |loaded in the wagons at Janshedpur and despatched to
various stations, but the consignee in the railway receipt
is the assessee itself and the freight also is paid by the
assessee. The railway receipts are sent either to the
branch offices of the assessee or to its bankers, and after
the purchaser pays the anpbunt of consideration, the | railway
receipt is delivered to him These facts are admtted and
the correctness of these facts are not disputed by the State
of Bihar."

The appellant conpany was separately assessed for two
periods: (1) fromJuly 1, 1947 to March 31, 1948, and (2)
fromApril 1, 1948 to March 31, 1949. For the first period
the appellant company filed a return under s. 12(1) of the
1947 Act before the Sales Tax Oficer showng a gross
turnover of Rs. 12,80, 15,327-8-5. Fromthis gross turnover
the appellant conpany clained to deduct a sum of Rs.
2,88,60,787-13-0 being the anount of val uable consideration
for the goods nmanufactured at Janshedpur in the State of
Bi har but sold, delivered and consumed outside that State on
the ground that in none of the transactions in | respect of
the said sum did the property in the goods pass to the
purchasers in the State of Bihar. The appellant ~conpany
further clained a deduction of Rs. 1,10,87,125-13-0 on
account of railway freight, actually paid by it for the
despatch of the goods. The Sales-tax Oficer, by his
assessment order dated July 22, 1949, disallowed both the
claims for deduction and, on the other hand added a sum- of
Rs. 13,66,496-11-0, being the anmbunt of sales tax realised
by the appellant conpany fromits purchasers, to its taxable
turnover and assessed the appellant conpany to sales tax
amounting to Rs. 15,31,374-5-9. For the second period the
appel | ant conpany filed a return showi ng a gross turnover of
Rs. 21, 64, 45, 450-0-0.

1360

From this gross turnover the appellant conpany clainmed a
deduction of Rs. 10,71, 66,233-11-0 being the anount of
val uabl e consi deration for goods manufactured at Janshedpur
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in the State of Bihar, but sold, delivered and consumed
outside that State on the sanme ground as hereinbefore
ment i oned. The appel | ant conpany al so claimed a deduction
of Rs. 40, 89,973-9-0 on account of railway freight actually
paid by it for the despatch of the goods. The Sales Tax
Oficer by his assessnent order dated September 24, 1949,
disallowed both the clains and added the sum of Rs.
22,37,919-4-0, being the amount of sales tax realised by the
appel l ant company from its purchasers, to its taxable
turnover and assessed the appellant conpany to sales tax
amounting to Rs. 28, 30, 458-6-0.
Agai nst these two assessment orders the appellant conpany
preferred two appeals under S. 24 of the 1947 Act to the
Conmi ssi oner of Sal es Tax of Chota Nagpur who, on April 29,
1950, dismi ssed both the appeals. The appellant conpany went
up to the Board of Revenue on two revision applications
agai nst the two orders of the Conmissioner. The Board
of Revenue, by its order dated August 30, 1952, confirnmed the
orders| of the Commissioner with certain nodifications and
remanded the cases to the Sales Tax O ficer. The appellant
conpany applied under S. 25 of the 1947 Act-to the Board of
Revenue in Reference Cases Nos. 495 and 496 of 1952 for
reference of certain questions of law to the H gh Court. By
a comon order dated Cctober 5, 1953, made in the said two
references the Board of Revenue referred the follow ng
qguestions of law to the Hi gh Court for its decision

" (1) Is the Bihar Sales Tax Act, 1947, -as amended in 1948,
ultra vires the Provincial Legislature in view of the
extended neaning of the expression taxes on sale of goods
given in the Act in the light of the provisions of the
Governnent of India Act, 19357

(2)Are the provisions of section 2(g) of the 1947 Act ultra
vires the Provincial Legislature ?
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(3) Is it legal to include sales tax in the taxable
turnover of an assessee like the petitioner ?

(4) Was the Bihar Sales Tax (Amendnent) Act of 1948 legally
extended to Chotanagpur ?

(5) Were the levy and collection of sales taxes for periods
prior to the 26th January 1950, under the Sales Tax Act then

in force rendered illegal by the provisions of the
Constitution ?
(6) Was the Conm ssioner, who passed orders, in _appeal

after the Constitution came into force, bound to decide -the
appeal according to the provisions of the ~Constitution in
respect of taxes levied or sought to be |levied for ~ periods
prior to the 26th January, 1950, when the Constitution came
into force ?"

Qut of these six questions, question No. 3 was decided in
favour of the appellant conpany and the respondent State has
not preferred any appeal against that decision or questioned
its correctness. Question No. 4 was not pressed before the
Hi gh Court and does not survive before us. Questions  Nos.
1, 2, 5 and 6 were deci ded agai nst the appellant conpany and
the two consolidated appeals are directed agai nst the High
Court’s decision on these questions. It will be noticed
that questions Nos. | and 2, in effect, raise the same
problem nanely, as to the vires of the 1947 Act and
guestions Nos. 5 and 6 are concerned with the wvalidity of
the retrospective levy of sales tax by reason of the
amendnent of s. 4 of the 1947 Act.

The foll owing points, as formulated by the | earned Attorney-
CGeneral appearing for the appellant conpany, have been urged
before us in support of these appeals:

" (1) The tax levied under s. 4(1) read with s. 2(g), second
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proviso, cl. (ii), is not a tax on sale within the neaning
of Entry 48 in List Il of the Seventh Schedule to the
Government of India Act, 1935.

(2) The doctrine of nexus is not applicable to sales tax.
(3) In any event the nexus in the present case is not rea
and sufficient but is illusory.

1362

(4)Having regard to the provisions of the |aw nentioned
above, the tax levied is in the nature of duty of excise
rather than a tax on sale.

(5) The retrospective |levy by reason of the amendment of s.
4(1) destroys its character as a sales tax and nakes it a
direct tax on the dealer instead of an indirect tax to be
passed on to the consumner."

In order to appreciate the argunments that have been advanced
before wus on the points noted above, it is necessary to
refer to the relevant statutory provisions, which were in
force at the material tines. Section 99, of the Governnent
of India Act, 1935, authorised a Provincial Legislature,
subj ect .to the provisions of that Act, to make laws for the
Province —or for any part thereof. Section 100(3) of that
Act provided that, subject to the tw preceding sub-
sections, the Provincial Legislature had, and the Federa
Legi sl ature had not, power to make |laws for any Province or
any part thereof/ with respect to any of the mtters
enunerated in List 11 of the Seventh Schedule to that Act.
The matter enunerated in Entry 48 in List |l was as follows:
" Taxes on the sale of goods and on advertisenents." It is
in exercise of this legislative power that the Provincia
Legi sl ature of Bihar passed the 1947 Act which received the
assent of the Governor General on June 21, 1947, and cane
into force on July 1, 1947, by virtue of a notification made
in the official gazette under s. 1(3) of the said Act. The
rel evant portion of s. 4(1) of the 1947 Act, which was the
charging section, was, prior toits -amendment hereinafter
menti oned, expressed in the follow ng terns:-

" Subject to the provisions of sections 5, 6, 7 and 8 and
with effect fromsuch date as the Provincial Governnent may,
by notification in the official gazette, appoint, being not
earlier t han 30 days after the date of t he sai d
notification, every deal er whose gross turnover -during the
year imediately preceding the comencenent of this Act™ on
sales which had taken place both in and outside  Bihar
exceeded Rs. 10,000 shall be liable to pay tax under this
Act
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on sal es which have taken place in Bihar after the date was
notified."

It should be noted that, although the 1947 Act  cane /into
force on July 1, 1947, by virtue of a notification published
in the official gazette under s. 1(3) thereof, the  charging
section quoted above did not come into operation because, by
its own terns, it required a further notification in the
of ficial gazette to bring it into effect. For some reason
not apparent on the record, the Provincial Government did
not issue any notification as contenplated by s. 4(1). To
cure this omission Ordinance |11 of 1948 was pronul gated by
the Governor anmending s. 4(1)(a) of the 1947 Act. Secti on
4(1), as amended, read as follows:

" Subject to the provisions of sections 5, 6, 7 and 8 and
with effect fromthe comencenent of this Act, every dealer
whose turnover during the year imediately preceding the
date of such commencenent, on sal es which have taken place
both in and outside Bi har exceeded Rs. 10,000, shall be
liable to pay tax under this Act on sales which have taken
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place in Bihar on and fromthe date of such comencenent.”
On March 22, 1949, Odinance Il of 1948 was replaced by

Bi har Sales Tax (Amendnment) Act, 1948 (VI of 1949)
hereinafter referred to as the amending Act. Section 16 of
this amending Act provided that the substituted s. 4(1)
should formpart of the 1947 Act and shoul d al ways be deemned
to have formed part thereof with effect from its
conmencenent, that is to say, from July 1, 1947, as
her ei nbef ore menti oned. Two things should be noted, nanely,
(1) that the person sought to be charged was every dealer
whose gross turnover" during the specified period on "
sales " which had taken place both in and outside Bihar
exceeded Rs. 10,000 and (2) that the liability to pay tax
was on " sales " which had taken place in Bihar on and from
the date of such conmmencenent. This takes us back to s.
2(g) which defines " sale . The material part of the

definition of " sale ", previous to the anmendnent made by
the anending Act,
173
1364
read as follows:
" 'Sale’ means, with all its grammatical variations and

cognate expressions, any transfer of property in goods for
cash or deferred paynment or other val uable consi derati on

including a transfer of property in goods.involved in the
execution of contract but does not include a nortgage,
hypot hecati on, charge or pl edge:

Provided .. ... ..
Provided further that notw thstanding anything to t he
contrary in the Indian Sal e of Goods Act, 1930 (IIl of

1930), the sale of any goods which are actually in Bihar at
the tinme when, in respect thereof, the contract of sale as
defined in section 4 of that Act is made, ~shall, wherever
the said contract of sale is nade be deened for the | purpose
of this Act to have been nade in Bi har

Section 2 of the anmending Act anended s. 2(g) of the 1947
Act by substituting a new provisoto cl. (g) for the
original second proviso thereto. The material part ‘of s.
2(g), thus amended, read as foll ows:

" 'Sale ’'neans, with all its granmatical variations and
cognate expressions, any transfer of property in goods  for
cash or deferred paynent or other valuable consideration
including a transfer of property in goods involved in the
execution of contract but does not include a nortgage,
hypot hecati on, charge, or pledge:

Provided . ...... ... e
Provided further that notwi thstanding anything to the
contrary in the Indian Sale of Goods Act, 1930 (111 of
1930), the sale of any goods-

(i) which are actually in Bihar at the tinme “when, in
respect thereof, the contract of sale as defined in 'section
4 of that Act is nmade, or

(ii) which are produced or manufactured in Bihar by the

producer or nmanufacturer thereof, shall, wherever t he
delivery or contract of sale is nade, be
1365

deemed for the purposes of this Act to have taken place in
Bi har .

The anmending Act by s. 3 substituted for the old sub-s. (1)
of s. 4 of the 1947 Act the foll owi ng sub-' section, nanely:
" (1) Subject to the provisions of sections 5, 6, 7 and 8
and with effect fromthe commencenent of this Act, every
deal er whose gross turnover during the year imediately
precedi ng the date of such comrencenent, on sal es which have
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taken place both in and outside Bi har exceeded Rs. 10, 000
shall be liable to pay tax under this Act on sales which

have taken place in Bihar on and fromthe date of such com
mencenent :

Provided that the tax shall not be payable on sales involved
in the execution of a contract which is shown to the
satisfaction of the Commi ssioner to have been entered into
by the deal er concerned on or before the 1st day of Cctober,
1944. "

Al'though the anmending Act received the assent of the
CGovernor General on March 15, 1949, it cane into force on
Cct ober 1, 1948, as provided in s. 1(2) thereof. Section 16
of the anendi ng Act, however, provided that the anmendnent
made by s. 3 should formpart and should be deened al ways to
have forned part of the 1947 Act as if the said Act had been
enacted as so anended fromthe commencenent thereof, that is
to say, fromJuly 1, 1947. The 1947 Act was further anmended
in 1951 by Bihar Act VIl of 1951 and again in 1953 by Bihar
Act XV 'of 1953, but we are not, in the present case,
concerned wi'th those anendnents.

Al t hough the chargi ng section, nanely, s. 4(1), as anended,
operates from July 1,71947, the definition of sale as
amended, became operative only from Cctober 1, 1948.
Therefore, the definition of " sale ", as it stood prior to
the anmendnent, was applicable to all sales nade by the
appel | ant t hr oughout t he first period her ei nbef ore
mentioned, i.e., the period fromJuly 1, 1947 to March 31,
1948 and al so to those nade during the period fromApril 1,
1948 to Cctober 1, 1948, which-was only a portion of the
second
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period hereinbefore nentioned and the  amended definition
applied to all sales nmade by the appellant during the
remai ning portion of the second period, i.e., from Cctober

1, 1948 to March 31, 1949.

Bearing in mnd the relevant provisions of the 1947 Act as
they stood both before and after the anendnent ‘and the
period of their applicability we now proceed to consider the
points wurged before us by the learned Attorney Genera
appearing for the-appellant conpany.

Re. Points Nos. 1 and 4: It will be convenient to take _up
those two points together for they have been dealt wth
together by the |earned Attorney General. The validity of
s. 4(1) read with s. 2(g), second proviso, is challenged in
two ways. In the first place it is urged that s. 100(3) of
the Government of India Act, 1935 read with Entry 48 in List
I of the Seventh Schedule thereto aut hori sed t he
Legislature of Bihar to make a law with respect to tax on
the sale of goods. " Sale of Goods ", as a |legal topic, has
well defined and well understood inplications both in
English and Indian Law. The English Commobn Law relating to
sal e of goods has been codified in the English Sale of Goods

Act, 1893. In India the matter was originally governed by
the provisions of Chapter VII of the Indian Contract  Act,
1872. Those provisions have since been replaced by the
Indian Sale of Goods Act, Act II1l of 1930. Qur attention

has been drawn to s. 4 of the Indian Sale of Goods Act which
clearly makes a distinction between a sale and an agreenent
for sale. It is pointed out that that section groups "
sal es and agreements to sell " under the single generic
nanme of " contract of sale ", following in this respect the
schenme of English Sale of Goods Act, 1893, and that it
treats sal es and "agreenents to sell " as two separate
categories, the wvital point of distinction between them
being that whereas in a sale there is a transfer of property
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in goods fromthe seller to the buyer, there is none in an
agreenment to sell. It is then urged, on the authority of a

decision of this Court in the Sales Tax Oficer, Pilibhit v.
Messrs. Budh Prakash
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Jai  Prakash (1) that there having thus existed at the tine
of the enactnent of the Governnent of India Act, 1935, a

wel | defined and well established distinction between a "
sale " and an " agreenent to sell " it would be proper to
interpret the expression " sale of goods " in Entry 48 in

the sense in which it was used in legislation both in
England and in |India and to hold that it authorised an
inmposition of a tax only when there was a conpleted sale
i nvol vi ng the transfer of title in the goods sol d.
Ref erence is then nmade to the decision of the Federal Court
in the case of Province of ‘Madras v. Boddu Pai danna and Sons
(2) where the Federal Court at page 101 observed that in the
case of sales tax the liability to tax arose on the occasion
of a sale ™ which Patanjali Sastri - C. J. in his judgnent in
the State of Bonbay v. United Mitors (lndia) Ltd. (3)
descri bed  as the taxable event. " The argument is that
the Bihar Legislature could only nake a |law inmposing a tax
on the sale of goods, that is to say, on a concluded sale
involving the transfer of property in the goods sold from
the seller to the buyer as contenplated by the Sale of Goods
Act. The Bi har Legislature could not, by giving an extended
definition to the word "sale", extendits |egislative power
under Entry 48 in List Il of the Seventh Schedule to the
Government of India Act, 1935, 'so as to inpose a tax on
anyt hing which is short of a sale. For our present purpose
no exception need be taken to the -proposition t hus
fornmul ated and indeed in Budh Prakash Jai Prakash's case (1)
this Court struck down that part of the definition of it
sale " in s. 2(h) of the Utar Pradesh Sales Tax Act, ' 1948,
whi ch enl arged the definition of sale " so as to include "
forward contracts”. But is the position the sane here? W
think not. It will be noticed that s. 4(1) inposed on the
dealer the liability to pay a tax on " sale as defined in
s. 2(g). Both before and after the amendment of s. 2(g) the
principal part of the definition nmeant the transfer of the
property in goods. Al that the second proviso did was not
to extend the

(1) [1955] 1 S.C. R 243, 247. (2) [1942] F.C.R 90.

(3) [1953] S.C.R 1069, 1088.

definition of "" sale but only to locate the I" sale in
certain circunstances nentioned in that proviso in Bihar
The basis of liability under s 4(1) remmined as before,
nanely, to pay tax on " sale . The fact of the goods being
in Bihar at the tinme of the contract of sale or/ the
production or manufacture of goods in Bihar did not by
itself constitute a " sale " and did not by itself  attract
the tax. The taxable event still remained the " 'sale "
resulting in the transfer of ownership in the thing sold
from the seller to the buyer. No tax liability actually
accrued wuntil there was a concluded sale in the sense  of
transfer of title. It was only when the property passed and
the " sale " took place that the liability for paying sales
tax wunder the 1947 Act arose. There was no enl argenment of
the neaning of " sale " but the proviso only raised a
fiction on the strength of the facts mentioned therein and
deened the " sale " to have taken place in Bihar. Those
facts did not by thenselves constitute a" sale " but those
facts were used for locating the situs of the sale in Bihar
It follows, therefore, that the. provisions of s. 4(1) read
with s. 2(g), second proviso, were well wthin t he
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| egi sl ative conpetency of the Legislature of the Province of
Bi har.

The vires of s. 4(1) read with s. 2(g), second proviso, is
al so questioned on the ground that it is in reality not a
tax on the sale of goods but is in substance a duty of
excise wthin the nmeaning of Entry 45 in List | of the
Seventh Schedule to the Governnent of India Act, 1935, wth
respect to which the Provincial Legislature could not, under
s. 100 of that Act, make any law. Qur attention is drawn to
cl. (ii) of the second proviso which contenplated a sale of

the goods by the producer or manufacturer thereof. It is
urged that, according to this clause, tax was not inmposed on
all sales of goods produced or manufactured in Bihar, but
was i nposed only on those goods produced or manufactured in
Bi har which were sold by the producer or manufacturer. It
is pointed out, as and by way of an illustration, that if

the goods produced or manufactured in Bi har were taken out
of the Province of Bihar and then gifted away by the
producer or
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manuf acturer to a person 'outside Bihar and that person sold
the goods, he woul d not be l|iable under the proviso. Thi s
argunent, however, overlooks the fact that under «cl. (ii)

the producer or manufacturer became liable to pay the tax
not because he produced or manufactured the goods, but
because he sold the goods. In other words the tax was laid
on the producer or manufacturer only qua seller and not qua
manuf acturer or producer as pointed out in Boddu. Paidanna’s
case (1). |In the words of their Lordships of the Judicia
Conmittee in CGovernor Ceneral v. Province of Madras (2), " a
duty of excise is primarily a duty levied on a manufacturer
or producer in respect of the comodity nanufactured or
pr oduced. It is a tax on goods and not on sales or the
proceeds of sale of goods." If ~the "goods produced or
manuf actured in Bi har were destroyed by fire before sale the
manuf acturer or producer would not have been liable to pay
any tax under s. 4 (1) read with's. 2 (g), second /proviso.
As Gwer C. J. said in Boddu Pai danna’'s Case (1) at page 102
the manuf acturer or producer would be "liable, if at all, to
a sal es tax because he sells and not because he manufactures
or produces; and he would be free fromliability if he chose
to give away everything which came fromhis factory." |n our
j udgrment both lines of the argunent advanced- by the learned
Attorney GCeneral in support of points and 4 are untenable
and cannot be accepted.

Re. point No. 2: The theory of nexus has been applied in
support of tax legislation in nore cases than one, not only
in this country but also in Australia and England. In
Wanganui - Rangiti kei Electric Power Board V. Australian
Mut ual Provi dent Society (3) Dixon J. observed:

" So long as the statute selected sone fact or circunstance
whi ch provided some relation or connection with New  South
Wal es, and adopted this as the ground of its interference,

the wvalidity of an enactnment......... woul d not be open  to
chal | enge. "
The sane | earned Judge in Broken Hill South Ltd. v.

(1) [1942] F.C.R 90.

(3) (1934) 50 C. L.R 581, 600.

(2) (1945) L.R 721.A 91, 103.
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Conmi ssi oner of Taxation (N. S. W)(1), said at page 375:

" If a connection exists, it is for the legislature to
decide how far it should go in the exercise of its ,powers.
As in other matters of jurisdiction or authority courts mnust
be exact in distinguishing between ascertaining that the
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circunstances over which the power extends exist and
exam ning the node in which the power has been exercised.
No doubt there nust be some rel evance to the circunstance in
the exercise of the power. But it is of no inportance upon
the question of validity that the liability inposed is, or
may be, altogether disproportionate to the territoria
connection."

Even the dissenting Judge Rich J. accepted the theory of
nexus at page 361

" 1 do not deny that once any connection wth New South
Wal es appears, the legislature of that State may nake that
connection the occasion or subject of the inposition of a
l[iability. But the connection with New South Wal es nust be
a real one and the liability sought to be inposed nust be
pertinent to that connection."

The Estate Duty Assessnent Act 1914-1928 which charged
estate duty on noveabl e properties situate abroad which had
passed from a deceased person domiciled in Australia by gift
intervivos made by himwthin a year of his death was not
struck ~down for extra territoriality but was upheld as
constitutionalin The Trustees Executors and Agency Co. Ltd.
v. The Federal Conm ssi oner of Taxation (2).

The nexus theory was applied in full force in Governor
CGeneral v. Raleigh I'nvestnent Co. (3); Wallace Brothers and
Co. Ltd. v. Comm ssioner of Inconme Tax, Bonbay Cty (4)

and A, H Wadia v. Comm ssioner of Incone Tax, Bonbay
(5). In Raleigh Investnent Co.’s case(3) t he assessee
conpany was a conpany incorporated in England. Its

registered office was in England. It held shares in nine
Sterling Conpanies incorporated

(1) (21937) 56 CL. R 337. (2) (1933) 49 C.L.R 220.
(3)[1944) F.C. R 229. (4) [1948] F.C R 1. (5) [ 1948]
F.C R 121.
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in Engl and. Those nine Sterling Conpanies carried on
business in British India and earned incone, profits or
gains in British India and declared and paid dividends in
Engl and to its sharehol ders including the assessee’ conpany.
Tile assessee conpany was charged to income-tax under s. 4
(1) of the Indian Incone-tax Act. It should be noted that
the assessee company was not resident in British |ndia,
carried on no business in British India and nmade no incone,
profits or gains out of any business carried on by it in

British India. It invested its noney and acquired shares in
England in the nine Sterling Conpanies which were English
Conpani es. It was only when those nine Conpani es -declared

and paid dividends in England that the assessee conpany
really earned its inconme, profits or gains, out of its
i nvestnents in England in shares of nine Sterling Conpanies.
The circunstance that the nine Sterling Conpanies derived
their incone, profits or gains, out of business carried on
by themin British India out of which they paid dividends to
the assessee conpany was regarded as sufficient nexus so as
to fasten the tax liability on the assessee company in
respect of the incone, profits or gains, it derived fromthe
nine Sterling Conmpanies. Even such a distantly derivative
connection with the source of incone was held as a
sufficient nexus to enable the British Indian tax autho-
rities to charge the assessee company with incone-tax. The
concl usions reached by Spens C. J. in Raleigh Investnent
Co.’s case, (1) are formul ated thus at page 253:

" |If sone connection exists, the legislature is not
conpelled to neasure the taxation by the degree of benefit
received in particular cases by the taxpayer. This affects
the policy and not the validity of the legislation "
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In Wal | ace Brothers case (2) the connection of the assessee
conpany with British India was not so renote as in Raleigh
Investnent Co.’s case (1), for in the fornmer case the
assessee conmpany was a partner in a

(1) [1944] F.C R 229. 174

(2) [1948] F.C.R 1.
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firm which carried on business in British India but that
connection was held to be sufficient nexus to bring to
British Indian tax not only the income, profits or gains
made by the assessee as a partner in the firmbut also its
i ncome, profits or gains which accrued without British India

in the previous year. In Wadia's case (1), also an incone-
tax case, it was held that a |law inposing a tax cannot be
i mpugned on the ground that it is extra territorial, if

there is a connection between a person who is subjected to a
tax and the country which inposes that tax. The connection
must, however, be a real one and the liability sought to be
i nposed nmust be pertinent to that connection. At page 140
Chi ef Justice Kani a observed:

" Cenerally, States can |egislate effectively only for their
own territories, but for purposes of taxation and simnlar
matters, a State nakes | aws designed to operate beyond its
territorial limts.”

The | earned Attorney Ceneral points out that the three | ast
nentioned cases in which the nexus theory was applied were
i ncome-tax cases and submits that that principle cannot be
extended to sales tax laws. He points out that in Benga

[mmunity Co. Ltd.  v. The State of Bihar (2) this Court
expressly left open the question, whether “the theory of
nexus applied to legislation with respect to sales tax. The
passage at page 639 relied upon by the |earned Attorney
General only refers to the fact that the different. State
Legi sl atures considered thenselves free to make a |aw
imposing tax on sales or purchases of goods provided the
State concerned had sone territorial nexus with such sales
or purchases and went on to say that the question whether
they were right or wong in so doing had not been finally
decided by the courts. That passage, properly -understood,

can hardly be said to indicate that the theory of nexus does
not apply to sales tax legislation at all. The drift of the
meaning of the passage was that the sufficiency of the
different next relied on by the different States had not
been tested by the courts. The passage strongly relied upon
by the |l earned Attorney General is to be

(1) [1948] F.C. R 121

(2) [1955] 2 S.C. R 603.

1373

found at page 708 where Bhagwati J. after referring to the
earlier cases, observed

" 1t is a moot point whether this theory of territoria

connection or nexus which has been nmainly applied inincome-
tax cases, is also applicable to sales tax |egislation, the
sphere of income-tax |egislation and sales tax |egislation
being quite distinct. Wereas in the case of incone-tax
legislation the tax is levied either on a person who is
within the territory by exercising jurisdiction over him in
personam or upon income which has accrued or arisen to him
or is deened to have or arisen to himor has been derived by
himfromsources within the territory and it is, therefore

germane to enquire whether any part of such income has
accrued or arisen or has been derived froma source wthin
the territory, in the case of sales tax legislation it s
the sale or purchase of goods which is the subject-matter of
taxation and it cannot be predicated that the sale or
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purchase takes place at one or nore places where the
necessary ingredients of sale happen to be |ocated. The
theory of territorial connection or nexus was not put to the
test at any tinme prior to the enactnment of the Constitution
and it 1is not necessary also for us to give a definite
pronouncenent on the subject.”

Apart fromthe fact that the concluding words in the passage
guot ed above may be read as indicating that the observations
were obiter, it appears to us to be too late in the day to
contend that the theory of nexus does not apply to sales tax
legislation at all. Indeed an exanination of the decisions
of this Court will clearly showthat the applicability of
the theory of nexus to sales tax legislation has been
clearly recognised by this Court.

In The State of Bonbay v. The United Mdtors (India) Ltd. (1)
this Court bad to interpret the true nmeaning of the
explanation to Art. 286(1)(a) of the Constitution. That
explanation created a fiction locating the situs of a sale
or purchase in the State in which the goods had actually
been delivered as a result of such sale or purchase for the
pur pose of consunption in that

(1) [1953] S.C.R 1069, 1088.
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State notw thstanding the fact that, under the general |aw
relating to sale of goods, the property in the goods had, by
reason of such sal e or purchase, passed in another State.
This Court by a majority then heldthat in view of the
fiction created by the explanation the sale which was in
reality an inter-State sale became an intrastate sale and
consequently the delivery and consum ng State had the, right
to inpose tax on that sale. It is true that that  decision
has been departed fromin the Bengal Imunity Co.’'s case (1)
on the question of the interpretation of Art. 286 of the
Constitution, but on the point we-are now discussing that
decision clearly inplies a recognition of the applicability
of the nexus theory to the inposition of sales tax. The
observations of Patanjali Sastri 'C. J. on the question of
nexus in that case cannot, therefore, be said to be
unnecessary for the decision of that case. In Poppatla

Shah v. The State of Madras (2) Mikherjea J. delivering the
unani mous judgnment of the Constitution Bench of this Court
definitely applied the theory of nexus to sales tax
| egi slation. Support for that conclusion was found directly
in the decision of the Judicial Conmttee in Wallace
Brothers and Co. Ltd. v. Conm ssioner of Income Tax, Bonbay
Cty (3) which, it was said, had been applied by this Court
to sales tax legislation in the United Mbtors' case (4), but
it is quite clear that the decision had, independently of
the United Mtors’ case (4), adopted the principle of
Wal l ace Brothers and Co.'s case (3) to sales tax 1egisla-
tion. In a recent case, The State of Bombay v.. R MD.
Chamar baugwal a(5), which was concerned with tax on' cross-
word conpetition, this Court applied the theory of nexus and
uphel d the | egislative conpetency of the Bonbay Legislature
to inpose tax on the ganbling conpetitions. At page 901
this Court said:

" The doctrine of territorial nexus is well established and
there is no dispute as to the principles. As enunciated by
| ear ned counsel for the petitioners, if there is a
territorial nexus between the person sought to be charged
and the State seeking to tax himthe

(1) [1955] 2 S.C.R 603.

(3) [1948] F.C.R 1.

(5) [1957] S.C.R 874,901.

(2) [1953] S.C R 677.
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t axi ng statute may be uphel d. Suf ficiency of t he

territorial connection involve a consideration of two
el ements, namely, (a) the connection nust be real and not
illusory and (b) the liability sought to be inposed nust be
pertinent to that connection. It is conceded that it is of
no i mportance on the question of validity that the liability
inmposed is or may be altogether disproportionate to the
territorial connection. |In other words, if the connection
is sufficient in the sense nenti oned above, the extent of
such connection affects nerely the policy and not the
validity of the legislation."

Applying these principles to the facts of that case this
Court cane to the _conclusion that t hey constituted
sufficient territorial nexus which entitled the State of
Bonbay to inpose a tax on the ganbling that took place
within its boundaries and that \the |law could not be struck
down on ‘the ground of extra-territoriality. It is not
necessary for us on this occasionto lay down any broad
proposition as to whether the theory of nexus, as a
principle of legislation, is applicable to all Kkinds of
legislation. It will be enough, for disposing of the point
now under consideration, to say that this Court has found no
apparent reason to confine its application to incone-tax
| egislation but has extended it to sales tax and to tax on
ganbling and that we see no cogent reason why the nexus
theory should not be applied to sales tax |egislation

The Ilearned Attorney CGeneral submits that the theory of
nexus cannot be applied to sales tax |egislation because
such legislation is concerned with a tax on the  transaction
of sale,, that is to say, a conpleted sale and to break up a
sale into its conmponent parts and to take one or nmore of
such parts and to apply the theory to it-will. mean that the
State will be entitled to inpose a tax on one or nore of the
ingredients or constituent elenents of the transaction of
sale which by itself or thenselves will not anpbunt to a
sal e. This argunent overlooks the fact that the provisions
of the sales tax legislation we are considering  limt its
charging section to " sale ". In order to attract the
chargi ng section there nust be a conpleted
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sale involving the transfer of property in the goods sold
from the seller to the buyer. The nexus theory does not
i mpose the tax. It only indicates the circunstance in which
a tax inposed by an act of the ,Legislature may be -enforced
in a particular case and unless eventually there is a
concluded sale in the sense of passing of the property in
the goods no tax liability attaches under the Act. One or
nore of the several ingredients constituting a sale only
furni shed the connection between the taxing State -and the

"sale". The |learned Attorney Ceneral also said that one and
the same transaction of sale may be taxed by different
States by applying the nexus theory and there wll  be

nmultiple taxation which wll obstruct the free flow of
inter-State trade. There is no force in this argunment, for
Art. 286(2) of the Constitution, as it stood originally, was
a conpl ete safeguard agai nst such eventuality and after the
amendment of that Article and the relevant entries in the
Legi sl ative List such contingency will not arise. In our
opinion the argunments advanced by the |earned Attorney
General on this point cannot be accepted.

Re. point No. 3: The | earned Attorney General next contends
that in any case the nexus nust be real and pertinent to the
subject-matter of taxation. He contends that the presence
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of the goods in Bihar referred to in the old second proviso,
which is reproduced in el. (i) of the second proviso as
amended, is of no consequence. The production or
manuf acture, according to him has no connection wth and
never enters into the transactions of sale. He relies on
the observations of Chief Justice Gwer in Boddu Paidanna’s
case (1), at page 102, nanely, that " a sale bad no
necessary connection with manufacture or production.” That
observati on was nmade by the | earned Chief Justice in order
to enphasise the fact that the tax levied on the first sale
by the manufacturer or producer was a tax inmposed on hi mqua
seller and not qua manufacturer or producer. The question
whet her the fact of production or manufacture of goods may
legitimately form a nexus between the transaction of sale
and the taxing

(1) [1942] F. C R 90.
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State was not ~in issue in that case at all. It is un-
necessary in this case to lay down any hard and fast test as
to the 'sufficiency of nexus which will enable a State to
impose a tax or to enunerate the instances of such
connecti on. For the purpose of the present, case it is
sufficient to state that in a sale of goods the goods nust
of necessity play an inportant part, for it is the goods in
which, as a result of the sale, the property wll pass. In
our view the presence of the goods -it the date of the
agreenment for sale in the taxing State or the production or
manufacture in that State of goods the property wherein
eventually passed ‘as a result of the sale wherever that
m ght have taken place, constituted a sufficient nexus
between the taxing State and the sale. In the first case
the goods are actually within the State at the date of the
agreement for sale and the property in those goods will
generally pass within the State when they are ascertained by
appropriation by the seller with the assent of the purchaser
and delivered -to the purchaser or his agent. Even if the
property in those goods passes outside the State the
ultimte sale relates to those very goods. |In the second
case the goods, wherein the title passes eventually outside
the State, are produced or nanufactured in Bihar and the
sal e wherever that takes place is by the sane person who
produced or manufactured the sane in Bi har.—— The producer or
manuf acturer gets his sale price in respect of goods which
were in Bihar at the date when the inportant —event  of
agreement for sale was nmade or which were produced or
manufactured in Bihar. These are relevant facts on which
the State could well fasten its tax. |If the facts in the
Ral eigh Investnent Co.’s case (1), were sufficient nexus
there is no reason why the facts nentioned in the proviso
shoul d not also be sufficient. Watever el se may or nay not
constitute a sufficient nexus, we are of opinion “that the
two cases with which we are concerned in this case are
sufficient to do so.

Re. point No. 5: The argunent on this point is that sales
tax is an indirect tax on the consunmer. The

(1) [1044] F.C. R 229.
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idea is that the seller will pass it on to his purchaser and
collect it fromthem |If that is the nature of the sales
tax then, urges the |earned Attorney CGeneral, it cannot be

i nposed retrospectively after the, sale transaction has been
concluded by the passing of title fromthe seller to the
buyer, for it cannot, at that stage, be passed on to the
pur chaser. According to himthe seller collects the sales
tax fromthe purchaser on the occasion of the sale. On that
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time goes past, the seller loses the chance of realising it
from the purchaser and if it cannot be realised from the
purchaser, it cannot be called sales tax. In our judgnent
this argument is not sound. Fromthe point of view of the
econom st and as an economc theory, sales tax may be an
indirect tax on the consuners, but legally it need not be
so. Under the 1947 Act the prinmary liability to pay the

sales tax, so far as the State is concerned, is on the
seller. Indeed before the amendnent of tile 1947 Act by the
amending Act the sellers had no authority to collect the
sales tax as such fromthe purchaser. The seller could

undoubt edly have put up the price so as to include the sales
tax, which he woul d have to pay but he could not realise any

sales tax as such fromthe purchaser. That circunstance
could not prevent the sales tax inposed on the seller to be
any the less sales tax on the sale of goods. The

circunmstance that  the 1947 Act, after the amendnent ,
permtted the seller who was a registered dealer to collect
the sales tax as atax fromthe purchaser does not do away
with the primary liability of the seller to pay the sales
t ax. This is further nade clear by the, fact that the
regi stered dealer need not, if he so pleases or chooses,
collect the tax fromthe purchaser and sonetines by reason
of conpetition with other registered dealers he may find it
profitable to sell 'his goods and to retain his old custoners
even at the sacrifice of the sales tax. = This also nakes it
clear that the sales tax need not be passed on to the
purchasers and this fact does not alter the real nature of
the tax which, by the express provisions of the |law, is cast
upon the seller. The buyer is-under no liability to pay
sales tax in addition to the agreed sale price
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unless the contract specifically provides otherw se. See
Love v. Norman Wight (Builders) Ltd. (1). |If that be the
true view of sales tax then the Bihar Legislature acting
within its own legislative field had the powers of a
sovereign |legislature and could make its |law prospectively
as well as retrospectively. W do not think that there is
any substance in this contention either

For reasons stated above none of the contentions urged by
the | earned Attorney General in support of these appeals can
be sustained. The result, therefore, is that these appeals
must be di smissed with costs.

BOSE J.-Wth great respect | cannot agree. It wll not  be
necessary to elaborate my point of disagreenent ~ at _length
because this is pro-Constitution |legislation and nuch of
what we decide in this case wlt not affect post -
Constitution Acts. Put very shortly, ny view is this.
First, a State can only inpose a tax on the sale of -goods.
It has no power to tax extra territorially, therefore it can
only tax sales that occur in the State itself. W=th great
respect | feel it is fallacious to |look to the goods, or to
the elenents that constitute a sale, because the power to
tax is limted to the sale and the tax is not on the goods
or on the agreenent to sell or on the price as such but only
on the sale. Therefore, unless the sale itself takes place
in the State, the State cannot tax.

That brings nme to the next point, the situs of a sale. Now
I know that this is a matter on which many different views
are possible but what is clear to ne is that a sale cannot
have nore than one situs. It is not a nystical entity that
can be one in many and nmany in one at one and the sane tineg,
here, there and everywhere all at once nor is it a puckish
elf that pops up now here, now there and next everywhere.
It is a very mundane business transaction, of the earth.
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eart hy. It can have only one existence and one situs.
pinions may differ on where that is and howit is to be
determ ned, but it is our duty, as the supreme authority on
the law of the land, to choose

(1) L.R (1944) 1 K B. 484. 175
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one of those many views and say that that is the |aw of our
land and that in India the situs is determned in this way
or that and, having determined it, make

it uniformfor the whole country.

I am conscious that the selection nust be arbitrary, but for

all that, it nust be nade. Left to nyself, I would have
preferred Chesbire’'s view about the proper law of the
contract set out by himin Chapter VIII of his book on
Private International Law, 4th edition. | referred to this
in The Delhi doth and General MIls Co. Ltd. v. Harnam
Singh(1). | quote him again:

"The proper law is the |law of the country in which the
contract /is localised. |Its localisation will be indicated

by what " nay be called the grouping of its elenments as
reflected in its formationand in its terms. The country in
which its elenments are nost densely grouped will represent
its natural seat."

He is not dealing with this question. He is dealing wth
International Law and the difficulties that arise in dealing
with contracts whose elenents are grouped in different
States with different, and often conflicting, laws. He is
devel opi ng the thene that for any one contract there should
be but one lawto govern it in all its stages and that the
nost | ogical conclusion.is to select the |awof the country
in which the contract has its natural seat. But whether his
view is accepted or any of the others that he discusses, he
stresses the need for one objective rule and contends
strongly that the choice should not be left to the parties
to the deal, even as | say that it should not be left to the
St at es. He quotes an Anerican Judge, at page 203  of his
book, who says that -

" Sone | aw nmust inpose the obligation, and the parties have
nothing whatsoever to do with that, no nore than wth
whet her their acts are torts or crines.'

Now none of that is of inmediate application here but it
contains the germof an idea and points to the enbarrassnent
and folly of letting differing | aws run anuck in governing a
single transaction. Followi ng up that thought I would -say
that we are dealing here with a Constitution Act that speaks
with one voice

(1) [21955] 2 S.C. R 402, 418.
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and authority throughout the land. It tells the various
States, as one day sone international voice that will rule

the world will say to the peoples init, you may-do this
and may not do that " and " this " and " that " nmean, but
one thing everywhere. One wit runs throughout the |and and
it has but one neaning and one voice. " Wen | say that you
may only legislate for your own territory and that you nay
tax certain sales, you nmust realise that the neaning that |
give to |l sale is the meaning that nmy Suprenme Court shal
give to it and that it cannot nean differing things in
different areas ; and you nmust realise that the only sales
that you may tax are the ones that lie in your own
territory. My Suprene Court shall determi ne where a sale is
situated and once that is determined it cannot be situated
anywhere el se. If it does not happen to be in your
territory you cannot tax it."

Qur present Constitution did not adopt Cheshire' s view It
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made another <choice. 1In the old Explanation to Art. 286
(now repealed) it selected the place where the goods are
actually delivered, as a direct result of the sale or
purchase, as the situs. WlIl, so be it. That is as good as
any other and | would have been as happy to select that as
any of the other possibilities. But what | do nost strongly
press is that a Constitution Act cannot be allowed to speak
with different voices in different parts of the |land and
that a mundane business concept well known and wel |
understood cannot be given an ethereal omipresent quality
that enabl es a horde of hungry hawks to swoop down and
devour it sinultaneously all over the land: " some sal e;
sone hawks " as Wnston Churchill would say.

I would therefore reject the nexus theory in so far as it
means that any one sale can have existence and entity
simul taneously in many di fferent places. The States may tax
the sale but may not disintegrate it and, under the guise of
taxing “the sale in-truth and in fact, tax its various
el enents, / one its head and one'its tail, one its entrails
and one its linbs by a legislative fiction that deens that
the whole is within its claws sinply because, after tearing
it apart, it finds a hand
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or a foot or a heart or a liver still quivering in its
grasp. Nexus, of ‘course, there nmust, be but nexus of the

entire entity that is called a sale, wherever it is deened
to be situate. Fiction again. O course, it is fiction

but it is a fiction as to situts inposed by the Constitution
Act and by the Supreme Court that speaks for it in these
matters and only one fiction, not,

a dozen little ones.

My point is sinple. If you are allowed to tax a dog it nust
be within the territorial Ilinmts of your t axabl e,
jurisdiction. You cannot tax it if it is born el sewhere and
remai ns there sinply because its nother was with you at some
point of tine during the period of gestation. Equal | y,
after birth, you cannot tax it sinply because its /tail 1is
cut off (as is often done in the case of certain breeds) and
sent back to the fond owner, who lives in your jurisdiction

in a bottle of spirits, or clippings of its hair. There is

a nexus of sorts in both cases but the fallacy lies in.
thinking that the entity is with you just because a part
that is quite different fromthe whole was once there. So

with a sale of a nmbtor car started and concl uded wholly and
exclusively in New York or London or Tinbuctoo. ~You _cannot
tax that sale just because the vendor lives in Madras, even
if the notor car is brought there and even assuning there is
no bar on international sales, for the sinple reason . that
what you are entitled to tax is the sale, and neither’ the
owner nor the car, therefore unless the sale is situate in
your territory, there is no real nexus. And once it is
det erm ned objectively by the Constitution Act or in Supreme
Court how and where the sale is situate, its situs is fixed
and cannot be changed thereafter by a succession of State
| egi sl atures each claimng a different situs by t he
convenient fiction of deem ng

The only question is whether it is too late in the day to
take this view because of our previous decisions and those

of the Federal Court. | say not, for, though there is a
consensus of opinion that there nmust be a territorial nexus
and that it nust not be illusory, no decision that |I know of

says that when you are given the right to tax a certain
thing which is a conposite
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entity, quite separate and distinct from the vari ous
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elements of which it is conmposed, you may tear that whole
apart and seize on sone, elenent that is quite a different
thing fromthat which you are entitled to tax and hold that
the taxable entity is in your State sinply because at sone
rel evant point of tinme one of the ingredients that went to
make up the whol e but which is a separate and distinct thing
from the whole, as different fromit as chalk is from
cheese, happened to be within your clutches. | do not
intend to analyse the cases on this point because it is
pointless to pursue a matter that will only be of acadenic
i nterest. All I wll do thereforeis to say that the
guestion of nexus has been referred to in the follow ng
cases and that none of themreaches a decision on this
particular point. These cases are Governor-GCeneral in
Council v. Ratleigh Investnent Co., Ltd. (1), A H Wadia v.
Commi ssioner of Incone-tax, Bonbay Poppatlal Shah v. The
Slate of Madras (3), State of Travencore-Cochin v. Shannugha
Vilas Cashew Nut Factory (4), and The Bengal Inmmnity Co.,
Ltd. v. The State of Bihar (5).

| woul d allow the appeal s.

ORDER OF THE COURT.

In view of the opinion of the mgjority, the appeals are
di smissed with costs.

Appeal s di sm ssed.

(1) [1944]-229, 247, 253.

(2) [1048] F.C.R 121, 153, 154, 165.

(3) [1953] S.C.R 677.

(4) [1954]s.C.R 53, 101.

(5) [21955] 2 S.C.R 603, 708, 768, 769.
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