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CASE NO. :
Appeal (civil) 579 of 2008

PETI TI ONER
Rakesh Kumar Josh

RESPONDENT:
Nar endra Kumar & Ors.

DATE OF JUDGVENT: 22/01/2008

BENCH
S.B. Sinha & Harjit Singh Bed

JUDGVENT:
JUDGMENT

[Arising out of SLP(C) No. 2179 of 2007]

S.B. SINHA, J:

1. Leave granted.

Thi s appeal is directed against a judgnment and order dated 30.11. 2006
passed by a |l earned Single Judge of the H gh Court of Judicature at
Al l ahabad in Gvil Mscellaneous Wit Petition No. 27141 of 2003 whereby
and whereunder the wit petition filed by the appellant herein challenging
the correctness of the judgnent dated 8.5.2003 passed by the Additiona
District and Sessions Judge/ Special Judge, Rent Control Appellate
Aut hority, Ghaziabad in R C A No. 90 of 2000, was di sm ssed. The
Appel |l ate Authority on 8.5.2003 by reason of its aforenentioned judgnent
had set aside an order dated 24.7.2000 passed by the 2nd Additional C vi
Judge (Senior Division), Ghaziabad.

Rel ati onshi p between the parties, admttedly, is that of a |landlord and
t enant . Mot her of the respondents-herein filed an application for eviction of
the suit prem ses which is a \021shop\022 in terns of Section 21(1)(a) of the U P
Urban Buil di ngs (Regul ati on of Letting, Rent and Eviction) Act, 1972. The
rel ease application was filed on the ground of bona fide requirenent for
establishing a business for her grand son, Shri Sheel Kumar. An application
for anendnent was filed at a later stage of the said proceeding in terns
whereof, the requirenment of the suit prem ses even for Sewak Ram was
pl eaded.

The said rel ease application was di snmissed by the | earned Trial Court,
inter alia, opining :
\ 023Sheel Kumar has been carrying on his business
under the name and style \021Bal aji Wel ding Store\022 at
Ghantaghar, in front of Punjab National Bank,
G T. Road, Chaziabad and Sewak Ramis carrying
on a business at Gandhi Market, ©Mdi Nagar
taken by himfrom Nagar Palika in the name of his
his wife Snt. Anita Garg.\024

In regard to the contention raised by the respondent herein that the
appel | ant had been carrying on three flourishing businesses, it was opined;
\023It is correct that opposite party is having a shop near
Joshi Mdtors and Niti N ketan, however, in the shop
in dispute applicant is carrying business of electronic
items and is also used as a store. Pertaining to
property of Joshi Palace affidavits have been filed that
the property belongs to his brother Di nesh Joshi.\024

It was held :
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\023Fromthe aforesaid analysis it is proved beyond
doubt that daughters of late Snt. Krishna Devi are
al so co-owner of property in dispute. Besides this,
Chetan Lal Garg and Bhagwat Prasad Garg have

never given their consent for the rel ease of shop in
favour of Sheel Kumar and Sewak Ram Garg. From
the facts it is also proved that Sheel Kumar Garg is
carrying on the business in Ghazabad under the nane
of Balaji Welding Store, Chaziabad and Sewak Ram
Garg is also having a shop in the nane of his wife
Smt. Anita Garg in Gandhi Market Nagar Palika

Gnhazi abad. \ 024

2. An appeal was preferred thereagai nst by the respondents. The
Appel l ate Authority, however, reversed the said findings of the Rent
Controller, inter alia, holding

\ 023\ 005. The said rulings are not applicable as the opposite
party is ‘having several conmercial premises in his
possessi on _whi-ch have been adnitted by him It has

al so been adnmitted that in the shop in dispute he is
using the sane as a store also. The appel | ant has
establ i shed that Narendra Kumar is out of

enpl oyment and he i's not doi ng any servi ce. The
avernents nmade by opposite party that Narendra

Kurmar is carrying on business alongwith his son at

Ghazi abad in the nane and style of Balaji Welding
Store, has not been proved. The opposite party could
have sumon the record of sales tax and incone tax
departnment to prove that Narendra Kunmar is a partner

in the said business. However, opposite party has
failed to do so. In these circumnstances, it cannot be
hel d that Narendra Kumar is al so doing the business
alongwith his son Sheel Kumar at- Ghaziabad.

According to Hon\022bl e Suprene Court the |andlord can
carry the additional business also and for that purpose
he may require shop in dispute.\024

4. It furthernmore relied upon Rule 16(3) of the U.P. Urban Buil dings
(Regul ation of Letting, Rent and Eviction) Rules, 1972 to hold :

\ 023l n the present case it has been admtted that Rakesh

Kumar Joshi-tenant is having 2 other shops and he has

al so not refuted two-storied buil di ng whi ch was

brought on record by way of amendrment made in the

appeal. In these circunstances, the tenant is having
sufficient comercial accomobdation to run his
business. In para 7 of witten statenment opposite

party has hinself admtted that he is also using the
shop as store

In these circunstances, the tenant does not require the
shop in dispute, while applicants in their famly are
having 4 brothers and their children. Though, it is
admtted that there is one nore shop in their
possession in which applicant No. 4 is carrying on his
busi ness, there is one nore shop in the nanme of Sewak
Ram 022s wi fe where the business is being carried.
However, the sane is not sufficient for 4 brothers.\024

5. The Hi gh Court, however, by reason of the inpugned judgnent
relying upon the provisions of Section 12(3), Section 16, proviso 1 to 4 and
explanation (i) of Section 21 of the held hold that the petitioner/tenant
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havi ng acquired alternative accommodati ons had no | egal right to continue
in the disputed accombdati on

6. M. Dinesh Kumar Garg, the |learned counsel appearlng on behal f of

the appellant submitted that the Hi gh Court commtted a serious error in
passi ng the inpugned judgnment insofar as it failed to take into consideration
that the provisions of the Act, upon which reliance has been placed, relate to
residential prem ses and not shop premi ses. |n any event, having regard to
the fact that the appellate court did not neet the reasonings of the Rent
Control Authority, the H gh Court should have interfered in the matter.

7. M. J.C. CQupta, the | earned senior counsel appearing on behalf of the
respondent, on the other hand, urged that although Section 12(3) and Section
16 of the Act are not applicable in the instant case but in view of Rule 16(2)
of the Rules, the decision of the appellate court nust be held to have been
rendered on correct prem se.

8. We may, at the outset, notice the relevant statutory provisions :

\ 023Section 12. Deened vacancy of building in certain

cases. V026 (1) A landlord or tenant of a building shall be

deened to have ceased to occupy the building or a

part thereof if \026

(a) XXXXXXX XXX XXX XX XXX

(b) XXX XXX XX XXX XXX XXX X

(c) XXX XXX XXX XXX XXX XXX

(2) XXX XXX XXX XX XXX X XXX XXX XX

(3) In the case of ‘a residential building, if the tenant or

any nenber of his fanmly builds or otherw se acquires

in a vacant state or gets vacated a residential building
in the same city, nunicipality, notified area or town
area in which the building under tenancy is situate, he
shal | be deened to have ceased to occupy the building
under his tenancy :

Provided that if the tenant or any menber of his
famly had built any such residential building before
the date of comrencenent of this Act, then such
tenant shall be deenmed to have ceased to occupy the
bui | di ng under his tenancy upon the expiration of a
peri od of one year fromthe said date

Expl anati on. \026 For the purposes of this sub-section \026

(a) a person shall be deened to have otherw se
acquired a building, if he is occupying a

public building for residential purposes as a
tenant, allottee or |icensee;

(b) the expression \023any menber of family\024, in
relation to a tenant, shall not include a person

who has neither been normally residing with

nor is wholly dependent on such tenant.\024

Section 16 of the Act provides for the powers of the District
Magi strate to pass order in regard to allotment and release a of vacant
bui I di ng.
Rule 16 of the U P. Urban Buildings (Regulation of Letting, Rent and
Eviction) Rules, 1972 reads, thus :

\02316. Application for rel ease on the ground of persona
requi rement. (1) XXXXXXXX

\ 005\ 005\ 005. . x\ 005\ 005\ 005\ 005\ 005\ 005x\ 005\ 005\ 005
(2) Wi | e considering an application for rel ease under

clause (a) of sub-section (1) of Section 21 in respect of
a building let out for purposes of any business, the
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prescribed authority shall also have regard to such facts
as the follow ng \026

(a) the greater the period since when the tenant

opposite party, or the original tenant whose heir the
opposite party is, has been carrying on his business in
that building, the less the justification for allow ng the
application;

(b) where the tenant has available with himsuitable
acconmmodati on to which he can shift his business

wi t hout substantial |oss there shall be greater
justification for allow ng the application

(c) the greater the existing business of the |andlords
own, apart fromthe business proposed to be set up in
the | eased premises, the |less the justification for

all owi ng the application, and even if an application is
all owed in such a case, the prescribed authority may on
the application of the tenant inpose the condition where
the | andl'ord has avail abl e wi'th hi mother

accommodati on (whet her subject to the Act or not)

which is not suitable for his own proposed busi ness but
may serve the purpose of the tenant, that the |andlord
shall let out that accommpdation to the tenant on a fair
rent to be fixed by the prescribed authority ;

(d) where a son or unnarried or wi dowed or divorced

or judicially separated daughter or daughter of a male

i neal descendant of the |andlord has, after the building
was originally let out, conpleted his or her technica
education and is not enployedin Governnment service,

and wants to engage in self-enploynent, his or her

need shall be given due consideration.\024

9. By reason of sub-Section (3) of Section 12 of the Act, a legal fiction

has been created. Such a legal fiction in regard to the vacancy is to be

applied in relation to residential accompdation only and not in relation to

shop premises. Rule 16(2) although refers to the shop prem ses, by reason

thereof no legal fiction has been created. The said Rule nerely provides for
certain factors which are required to be taken into consideration while

consi dering an application for rel ease under Clause \021a\ 022 of sub-Section (1) of
Section 21 of the Act.

10. The High Court, therefore, clearly erred ininvoking the provisions of
Section 12(3) and 16 of the Act.

The High Court referred to Rule 16(2) of the Rules but the effect and
purport thereof had not been taken into consideration. The Rul es have a
limted application. Applicability of the Rul es would undoubtedly depend
upon the fact situation obtaining in each case. The court is required to apply
its mind upon the naterials brought on record in determ ning the issues.

The Wit Petition, therefore, in our opinion could not have been
di smissed on the prenise that Section 12(3), Section 16 and Rule 16 of the
Act would be applicable. The H gh Court should have taken into
consi deration the factual aspect of the matter al so, particularly having regard
to the findings of fact arrived at by the | earned appellate authority. It would
bear repetition to state that the Hi gh Court could not have dism ssed the wit
petition by referring to certain provisions of |aw particularly when the
findings of the appellate authority required a closer scrutiny.

11. For the reasons aforenentioned, the inpugned judgnent cannot be
sust ai ned. It is set aside accordingly. This appeal is allowed and the matter
is directed to be considered afresh. We woul d, however, request the High

Court to consider the desirability of disposing the appeal as expeditiously as
possi bl e and preferably within a period of three nonths fromthe date of
recei pt of the copy of this Order. |In the facts and circunmstances of the case,
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t here shal

be no order

as to costs.




