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ACT:
Labour and Service - -~ Industrial Disputes Act, 1947 -

M P. Industrial Relations Act, 1960 - S. 2 (19) and (33) -
M P. Khadi and Village Industries Act, 1959 - S. 14 - Khad
and Village Industries Board - Wether  "Industry" and
"Undertaking"- Applicability of Notification No. 9952 - XVi
dt. 31st Decenber, 1960.

HEADNOTE:

The appel | ant was appointed “as Store Keeper-cum
Accountant in one of the branches of the Midhya | Pradesh
Khadi and Village |Industries  Board, a body corporate
constituted under the MP. Khadi and Village |Industries Act,
1959. His services were terminated by an Oder dated
23.9.1964 after giving one nonth' s notice.

The term nati on Was chal | enged before the Labour Court
as anounting to retrenchnent because it hat  been passed
wi t hout conplying wth provisions of the MP. Industrial
Rel ati ons Act, 1960, the charge sheet that was given to him
on 27.4.1964 was based on fal se and basel ess grounds-and no
enquiry was held prior to renoval. The appellant- clained
reinstatement with full wages. The Respondent Boar d
contested the application contending that the Board was not
an industry and that neither the MP. Industrial Relations
Act, 1960 nor the Industrial Disputes Act, 1947 applied to
it.

The Labour Court held that the ternmination of the
services of the appellant anobunted to retrenchnent, set
aside the Oder of termination and directed reinstatenent
with half salary from the date of the Oder till
rei nst at ement .

The Board preferred a revision. The Industrial Court
affirm ed the order of the Labour Court and dism ssed the
revision petition.

642

The Board filed a petition under Art. 225 and 227. The
Hi gh Court allowed the wit petition, quashed the order of
the Industrial Court and remtted the case to it to decide
the facts afresh. The |Industrial Court after taking fresh
evi dence, again held in favour of the appellant, reaffirmng
its previous decision to reinstate the appellant.

The Board again noved the Hi gh Court, which set aside




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 2 of 8

the orders of the Industrial Court and the Labour Court on
the ground that they acted wthout jurisdiction. The
appel | ant appealed to this Court by certificate which was
resisted by the Board on two grounds: (i) that it is not an
industry within the meaning of the Act and (ii) that it does
not enploy nore than 100 persons.

Al'l owi ng the appeal of the appell ant-enpl oyee,

N

HELD: 1. The order passed by the High Court is set
aside and that of the Labour Court and the Industrial Court
are restored. [651 B-(]

2. The MP. Industrial Relations Act, 1960 is a
separate Act in the State of Madhya Pradesh to regulate the
rel ati ons of enpl oyees in certain matters and nakes
provisions for settlenent = of |Industrial disputes. Any
concern, to becone” an industry, has to satisfy the
definitions of "industry” and "undertaking" as contained in
ss. 2(19)  and 2(33) -thereof. Such concerns have to satisfy
yet another condition to attract the provisions of the said
Act which relates to the nunber of the enpl oyees the concern
enpl oys. Notification No.” 9952 XVI- dated 31st Decenber
1960 i ssued wunder sub 8. (3) of 8. 1 of the Act, makes the
provisions of the Act' applicable only to an undertaking in
the industries specified in the Schedul e wherein the nunber
of the enpl oyees on any date during Twel ve nont hs preceedi ng
or on the date of the notification or any day thereafter was
or is nore than one hundred. |In the instant case, the
evidence on record ‘admits of no .doubt that the Board
enpl oyed nore than 100 persons. [645 A-H 646 A-4; 647 (]

3. One of the functions of the Board under 8. 14 of the
M P. Khadi and Village Industries Act 1959 is "to support,
encourage, assist and carry on Khadi and Village lndustries
and in the matters incidental to such trade or business".
The evidence shows that the Board supplies raw wool to Co-
operative Societies, so

643
that the Societies can engage thensel ves in useful work. The
Society after weaving raw wool, convert them Jinto spun

bl ankets and supply themto the Board. The bl ankets so spun
are not the properties of the Societies. They have to be
given back to the Board. The blankets so supplied from
various centres to the Board, have necessarily to be sold in
the open market. This act of sale would clearly come wthin
the definition of the word ’'trade’ or 'business’ - as
contenplated in Section 2(19) of the Act. me conclusion is,
therefore, irresistible that the Board engages itself in the
busi ness of selling blankets. It has, therefore, to be held
that the Board is an 'industry’ wthin the nmeaning of the
Act. [650 B-D; 651 A-B]

JUDGVENT:

ClVIL APPELLATE JURI SDICTION: Civil Appeal No. 617 (NL)
of 1975.

Fromthe Judgnent and Order dated 4.12.1973 of the
Madhya Pradesh Hi gh Court in Msc. Petition No. 713 of 1971

M K. Ramamurthy, Vineet Kumar and N.D.V. Raju for the
Appel | ant .

G B. Pai, S.K Ganbhir, Ashok Mhajan and M. S
Kirpal ani for the Respondents.

The Judgrment of the Court was delivered by

KHALID, J. This is an appeal by certificate, issued by
the Hi gh Court of Madhya Pradesh under Article 133(1) of the
Constitution of India against the Judgnment of a Division
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Bench of that Court setting aside the Order passed by the
Labour Court, Ujain, confirned in revision by the

Industrial Court, Madhya Pradesh, allowing an application
filed by the appellant wunder Section 31 of the Madhya
Pradesh Industrial Relations Act, 1960 (hereinafter referred
to as the Act) in which he had challenged his termnation
which challenge was accepted and his reinstatenment was
ordered. The facts in brief, necessary for disposal of this
appeal are as foll ows:

2. The appellant was appointed as Store Keeper Cum
Accountant on 14.2.1957, in the Madhya Pradesh Khadi and
Village Industries Board, Budhwara, Bhopal. This Board is a
body corporate constituted under the MP. Khadi and Vill age
I ndustries Act 1959 and is engaged anmong others, in
activities of encouraging production of Khadi and hel ping
other village industries. It has
644
di fferent branches in the State of Madhya Pradesh. One such
centre was established at Berdi in Chhindwara district. The
Board supplied raw wool to the Co-optative Societies and
after getting themwoven by the societies into blankets,
recei ved back blankets as finished goods. me services of
the appellant were term nated as per O der dated 23.9. 1964,
after giving one nonth’s notice. He challenged this O der of
term nation as one anobunting to retrenchnent, and having
been passed without conplying with the provisions of the Act
that govern his relationship with the Board.  He stated that
a charge sheet was given to himon 27.4.1964, based on fal se
and basel ess grounds and that there was no enquiry held into
the said charges before his removal. The appellant thereupon
noved the Labour Court —at Ujain on 7.6.1975, for his
reinstatenment with full wages.

The Board contested the application contending inter
alia that the Board was not an industry and that neither the
M P. Industrial Relations Act, 1960 nor the Industria
Di sputes Act, 1947 applied to it. The Labour Court, Ujjain
franed necessary issues on the rival contentions and after
recordi ng evidence, held that the termination of the
appel | ant amounted to retrenchment,  set aside the O'der of
termination and directed the Board to reinstate him wth
hal f salary front the date of the Oder till reinstatenent:

4. Aggrieved by this Oder the Board preferred a
revision before the Industrial Court in Mdhya Pradesh,
I ndore, repeating the contentions raised before the Labour
Court. m e Industrial Court by its order- dated 3.2.1967,
affirmed the order of the Labour Court and disnissed the
revision petition.

5. The Board pursued the matter further by moving the
Madhya Pradesh H gh Court by a petition under Article 226
and 227 of the Constitution of India. The Hi gh Court by its
order dated 19.12.1969, allowed the Wit Petition, quashed
the order of the Industrial Court and renmitted the case to
it to decide the facts afresh with due regard to the
rel evant provisions of the MP. Industrial Relations Act,
1960. After remand, the Industrial Court proceeded to decide
the question itself after taking fresh evidence and again
held in favour of the appellant and against the Board,
reaffirmng its previ ous deci sion to reinstate the
appel lant. The matter was taken to the High Court again by
the Board by neans of a Wit Petition. The H gh Court set
aside the orders of the Industrial Court and the Labour
Court, on the ground that they acted w thout jurisdiction
However, since the
645
Hi gh Court felt that the matter was not free from doubt and
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was debatable, granted certificate to the appellant to
appeal to this Court. It is thus that the natter is before
us.
6. In the State of Madhya Pradesh there is a separate
Act to regulate the relations of enployees in certain
matters and to make provisions for settlenment of industria
di sputes and other connected matters. ms Act is called the
Madhya Pradesh Industrial Relations Act, 1960. Section 2
(19) defines Industry as under
| ndustry means
(a) any business, trade, manufacture, undertaking
or calling of enployers;
(b) any calling, service, enploynent, handicraft
or industrial occupation or a vocation of
enpl oyees; and | ncludes
(i) agriculture and agricultural operations;
(ii) any branch of ~any industry or group of
i ndustries which the State GCGovernnent may, by
notification, declare to be an industry for the
pur poses of this Act.
Section 2 (33) defines undertaking as foll ows:
"Undertaki ng nmeans a concern in any industry .
Thus, any concern, to become an industry, has to
satisfy the above definitions to attract the Provisions of
the Act. Such concerns have to satisfy another condition to
attract the provisions of the Act and that is about the
nunber of enpl oyees the concern enploys. This is provided in
a Notification issued under the Act which reads as follows:
No. 9952 - XVI, dated 31st Decenber, 1960.
In exercise. of the powers conferred by ‘Sub-
Section (3) of Section 1 of the Madhya Pradesh
Industrial Relations Act 1960 (No. 27 of 1960),
the State Governnment hereby directs that all the
provisions of the said Act other than section 1
and 112 thereof shall be into
646
force on 31st Decenber, 1960, in respect of
undertaking in the industries specified in the
schedul e bel ow wherein the nunber of enpl oyees on
any date during twelve nonths preceding or on the
date of this notification or any day thereafter
was or is nore than one hundred

SCHEDULE
1. Textile including cotton, silk, artificia
silk staple fibre, jute and carpet.

This notification, thus, nmakes the provisions of the
Act applicable only to wundertaking in the industries
specified in the schedul e, where the nunber of enployees, on
the date nmentioned therein was or is nmore than 100. = W are
concerned here only with itemNo. 1 in the schedule and
therefore, have left out the other itens.

7. Before considering the rival contentions raised
before us, we may extract the relevant sections of the Act
under which the Board was constituted, to understand the
functions and duties of the Board. For our purpose it is
enough to quote Sections 14 (1) & 14 (2) (a) alone, d ause
(b) to (m are not necessary for the resolution of the
di spute involved in this case and hence are omtted.

"14. Functions of Board.

(1) It shall be the duty of the Board to organi se,
devel op and regulate Khadi and Village |Industries
and perform such functions as the State
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Government may prescribe
(2) Wthout prejudice to the generality of the
provi sions of the sub section (1) the Board shal
also in particular discharge and perform all or
any of the follow ng duties and functions namely;
(a) To start, encourage, assist and carry on Khad
and Village I ndustries and in the matters
incidental to such trade or business."

647

Wth this background we will advert to the facts of the

case.

8. The Board resisted the appellant’s case on two
grounds (i) that it is not an industry within the nmeaning of
the Act and (ii) that it does not enploy nore than 100
persons. It is necessary to note at this stage that the
Board had not originally ~urged any plea that it did not
enploy sufficient ~enployees to attract the Act. It was
during the course of ~argunent that this plea about the
nunber of ~ appoi ntees was urged by the Board. However, both
t he Labour Court and the Industrial Court considered the two
jurisdictional questions _as to whether the Board was an
industry and as to whether it had enployed nore than 100
per sons.

9. W have gone through the orders passed by the | abour
Court and the Industrial Court, carefully. According to us a
cl ose exami nation of the evidence adduced in the case and
the di scussions bearing on themby the Labour Court in
particul ar and the Industrial Court, adnmts of no doubt that
the Board enployed nore than 100 persons. For this purpose,
we content ourselves by extracting the follow ng paragraph
fromthe order of the Labour  Court while considering the
first point nanmely whether the provisions of the Act are
applicable to the Board.

"Thus the applicant’s contention that t he
Pari shad’ s cloth weaving centres were in existence
till 2 vyears before and his contention in respect
of the nunber of workers engaged at Mandsaur
Gnalior, Anjad entries etc. have not been refuted
by the nor applicant. 1t is therefore concluded
themat (sic) 60, 40, 4 & 3 workers were working
at Parishad’ s centres situated at -~ Mandsaur
Gnalior, Anjad and Parsinga. Besides this there
were officials working at Chanderi & Maneshwar
weavi ng centres. The non applicant who is  in
possession of the records of appointment and who
is also not disclosing the exact figures (of the
wor kers), therefore the concl usions go against the
non applicant.

10. This finding on the appreciation of the evidence
given by the witnesses concludes the parties according to
us, regarding the nunber of the enployees enployed by the
Board. Even so, when the nmatter went before the H gh Court,
the High Court felt that the jurisdictional question was not
properly considered by the Labour Court. Therefore, in-the
first round the matter was remanded by the Hi gh Court, and
the H gh Court made the foll owi ng observati ons:

648
"The relevant notification applied the provisions
of the Act to wundertaking in the industries

specified in - the schedul e wherein the nunber of
enpl oyees, was or is nore than one hundred.
Evidently, it had no application to smaller
est abl i shnents of notified i ndustries t hat

enpl oyed |l ess than 100 persons. That being so, it
is plain enough that the Courts bel ow m sdirected
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thensel ves by taking into account the total nunber
of the enployees of the Board wi thout regard to
the consideration whether they were enployed or
not in the establishnent relating to textiles and
t he findi ngs recor ded by them on t he
jurisdictional facts do not bear exam nation and
cannot be sustained. Since the facts bearing on
the questi on have not been properly ascertained it
would be right to set aside the order of the
Industrial Court and leave it to that Court to
deci de these facts afresh wth due regard to al
the relevant provisions of the MP. Industria
Rel ati ons Act, 1960 and then to dispose of the
claim made by the respondent 3 on nerits.

11. W may, even at this stage, point out that the High
Court could have set aside the order of the Labour Court and
the Industrial Court, on the ground that the Board did not,
according to it, satisfy the definition of industry wthout
remandi ng 'the case to the Industrial Court to deternine the
nunber of enpl oyees. We are naking this statenment in view of
an obj ection taken by the appellant’s counsel before us that
the respondent cannot,” in -this appeal, reagitate that
guestion, he having been concluded by the remand order which
was restricted only to the nunber of enployees in the Board.

12. After remand, the Industrial Court considered the
guestion again. The Industrial Court understood the renand
order and, according to us, rightly, as foll ows:

"After the remand the parties have adduced
evi dence which is common in both cases. The exact
guestion |I am-call ed upon to answer is, the nunber
of enployees enployed by the parishad in its

textiles activity and not all other activities
such as O |, Paper Carpentry, Gur Tannery, Pottery
etc. me best evidence will be the record kept with
the parishad. The oral evidence will not be of
much hel p, though it may have sone additiona
val ue.
649
13. After discussing the evidence in detail, the
Industrial Court canme to the conclusion thus:
"For all these reasons, | hold that in the textile

activity of the Board (parishad) the nunmber  of
enpl oyees is or has been over and nore than 100
from 1.12.59 to 31.12.60, vide Ex-D'1 and,
therefore the enployees had a right to file the
application under the Act.

14. The Industrial Court again held in favour of the
appel l ant The matter went to the Hi gh Court again in the
Second round, at the instance of the Board. On the question
of nunmber of enployees in the Board, in paragraphs 10 & 11
of the Judgnment, the Hi gh Court observed thus:

“....Thus from the statement of this wtness,
there can be no doubt that there were nore than
100 persons in all at the wool weaving centres in
the State and at sone of the centres the nunber
was nore than 100. The witness further stated that
there are 16 industries wunder the Board, such as
Paper |Industry, Soap Industry, Khadi [Industry,
Whol I ndustry and so on.

Simlarly, in the connected case, nanely MP. No.
713 of 1971, in pursuance of the remand order, the
statenent of Gunadeo Patil (Petitioner’s Annexure-
F) and the other Wi t ness, Sadashi v Pat i
(Petitioner’s Annexure-f/1) were recorded. The
statements of these two witnesses were simlar to
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the statenents in the main case.
(The High Court was dealing with the case of two enpl oyees
in Msc. Petition No. 712/1971 and 713/1971 and that is why
mention is MADE about the connected case.)

15. After hol di ng thus, the High Court spent
consi derable part of the Judgnent for considering the
ki ndred question whether the board was an industry or not.
The appellant’s counsel raised an objection that it was not
open to raise this question as it was covered by the renand
order (which was confined only to the nunber of enployees).
In our view, this objection is well founded and has to be
uphel d. According to wus, the appellant is entitled to
succeed on this ground ‘alone. However, we would like to
answer
650
the other question also for the purpose of conpletion of
this Judgment and to set -~ at rest possible future
controversies on the subject

16. The -definition clause’ in the Act is far from
sati sfactory. The definition of word "industry’ in Section
2(19) and the word ’'undertaking’ in Section 2(33) does not
make happy readi ng but this unhappy phraseol ogy need not vex
us. If fromthe evidence available, we can say, that the
Board carries on trade -or business, it would straightaway
become an industry under the Act. W have al ready seen that
one of the functions of the Board is to support, encourage,
assist and carry on Khadi and Village Industries and in the
matters incidental to such trade or BUSI NESS. Wat the Board
does is to supply raw wool to Cooperative Societies, so that
the Societies can engage thenselves in wuseful ~work. The
Societies after weaving raw wol, convert theminto spun
bl ankets and supply themto the Board. The blankets so spun
are not the properties of the Societies. They have to be
given back to the Board. The blankets so supplied from
various centres to the Board, have necessarily to be sold in
the open market. This act of sale would clearly come within
the definition of the word trade or business as contenpl ated
in Section 2 (19) of the Act. This finding of  ours is
supported by the evidence in the case al so. The appellant in
his evidence stated that at the centre where he was posted,
weavi ng of wool en bl ankets was done by the Societies and
other centres constituted at various places and the woven
bl ankets were supplied back to the Board. Three wi tnesses
were exam ned on behalf of the Board. Sh. Choudhary, the
first witness and Sh. Patil the next w tness, adnitted that
t he spinning and weavi ng work of cotton and wool en cl oth was
got done by the Board through various Societies. These two
said witnesses adnitted that the | oonms bel onged to the Board
and the Board supplied wool and other nmaterials and
i mpl enents and sold manufactured goods after obtaining them
fromthe Societies. They also nade an inportant adni ssion
that the Society could not sell the goods prepared out of
the wool supplied by the Board to anybody else. The third
wi tness also supported this case though differed fromthe
second witness and stated that the Board extended narketing
facilities to the Societies.

17. W thought it necessary to refer to the evidence in
the case to disabuse an inpression attenpted to be created
that the Board did not sell the blankets it got fromthe
various societies spun out of the wool supplied to them
There is a clear adm ssion by one witness that the Societies
cannot sell the blankets
651
prepared out of the wool supplied by the Board to any one
el se. No argument is necessary to hold that the bl ankets
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received by the Board fromvarious centres have only to be
sol d and not used by the Board for its own purpose. Or. this
evidence the conclusion is irresistible that the Board
engages itself in the business of selling blankets. It has
therefore to be held that the Board is an industry within
the meaning of the Act.

18. The appellant is entitled to succeed on both the
grounds. W set aside the order passed by the H gh Court and
restore the orders passed by the Ilabour Court and the
Industrial Court. The appellant wll get his cost fromthe
first Respondent quantified at Rs. 2,500.

A P.J. Appeal al | owed.
652




