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CASE NO. :
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PETI TI ONER
KANWARLAL & ANCTHER

Vs.

RESPONDENT:
STATE OF M P.

DATE OF JUDGVENT: 10/ 09/ 2002

BENCH:
DORAI SWAMY RAJU & SHI VARAJ V. PATIL

JUDGVENT:

Shivaraj V. Patil J.

The appel | ants and six other co-accused were tried
by Sessions Court for offences under Sections 148, 302,
in the alternative under Sections 302, 148, 307 or
307/ 148, 323 or 323/ 149 | PC and the appellant-"No. 1 was
al so charged under Sections 25 and 27 of the Arns Act.
After trial, death sentence was awarded to the
appel l ant no. 1 finding himguilty of various offences
and the remaini ng seven accused were sentenced to
i mprisonnent for |life besides inposing fine and
i mprisonnent for other offences.  On appeal, by the
i mpugned judgnent and order, the High Court acquitted
the other six co-accused; the appel l'ants were hel d
guilty only under Section 302 | PC and were sentenced to
i mprisonnent for |life and death sentence passed agai nst
the appellant No. 1 was set aside. Aggrieved by their
convi ction and sentence passed by the Hi gh Court, the
appel lants are before this Court in these appeals.

In short and substance, the prosecuti on case was
that on 31.5.1996 at about 7.30 A M, deceased Dwarka
acconpani ed by Prakash, Jeevan and Shanbhu was on his
way to Ranganj Mandi. Wen they were in the playground
of Hi gher Secondary School of village Sandhara, the
accused persons surrounded the deceased Dwarka and
started assaulting himby nmeans of lathi, ballam axe
etc. Shanbhu (PW12) canme home and inforned the famly
menbers about the occurrence; thereupon deceased Bheru
acconpani ed by Kaniram Nandl al, Jal am and Jai ki shan
reached the spot and when they tried to save Dwarka,
they were al so assaulted by the accused. Appellant No.
1 Kanwarlal allegedly fired gun shot at Bheru causing
hi s instantaneous death. Kaniram | odged First
Informati on Report on the sanme day at 9.30 AM at P.S
Bhanpur., Dwarka and other injured persons were sent to
Cvil Hospital, Bhanpura for treatment. Dwarka was
sent to Civil Hospital, Mandsaur as his condition was
serious but he died on the way. The police after
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i nvestigation filed the charge-sheet. As already
noti ced above, the trial court after considering and
appreciating the evidence on record held that the
prosecution proved its case against all the eight
accused persons and consequently they were convicted
and sentenced. However, the H gh Court in appeal
acquitted six other co-accused and convicted and
sentenced the appellants as already noticed above.

The | earned counsel for the appellants urged that
the i npugned judgment and order cannot be sustained for
the reasons nore than one. There were inherent
contradictions in medical evidence as recorded by Dr.
Pram | a Nahar (PW18) and Dr. A K @ulati (PW21); five
prosecution witnesses have given different versions and
mentioned different arns being used by the appell ant
No. 2; hence their evidence ought not to have been
bel i eved; ‘the H gh Court having held that Kaniram
(PW1) and Jalam (PW7) had no occasion to see as to
who in fact caused injury to Dwarka and that there was
no corroboration to their testinony, conmitted an error
in hol di ng appel l ant no.~ 2 guilty of offence under
Section 302; despite recording a finding that the
accused suffered injuries and it was some kind of free
fight between two parties and no role was assigned to a
particul ar accused and having hel d that ‘Section 149 | PC
was not attracted, the H gh Court erred-in hol ding
appel l ant No. 2 solely guilty for causing the death of
Dwar ka; since Dwarka died as a result of head injury,
the Hi gh Court was not justifiedin convicting the
appel l ant no. 2 on the basis of evidence of PW10 and
PW 12 i nasnmuch as PW10 has stated in his deposition
that the appellants were carrying rifles while PW12
has stated that Kanwarlal had pierced the shoul der of
Dwar ka with spear and Laxm narayan had fired at
Kaniram The | earned counsel also contended that the
Hi gh Court conmitted a nmanifest error in convicting 'the
appel l ant No. 2 on the basis of the evidence of
wi t nesses havi ng di sbelieved their evidence with regard
to the incident in which Dwnarka was Killed.

The | earned counsel representing the State nade
submi ssions in support of the inpugned judgnent and
order. According to her, the evidence agai nst the
appellant no. 1 is consistent as to firing gun shot at
Bheru causing his instantaneous death; the
contradictions pointed out on behalf of the appellants
in the evidence of the prosecution wtnesses were not
material. According to the |earned counsel, taking an
overall view |looking to the material placed on record,
the i npugned judgnment and order is quite justified:

We have carefully considered the respective
subm ssions of the | earned counsel for the parties.

As can be seen fromthe inpugned judgnent, the
Hi gh Court noticed that there was sone di screpancy in
the medi cal evidence but wi thout examining further, the
H gh Court held that the deceased Dwarka had only one
head injury and in fact no fire arminjury was suffered
by Dwarka; the incident had taken place in two parts;
in the earlier part, Dwarka was assaulted, in the |ater
part, Bheru was killed; the H gh court disbelieved the
statements of PW 1, 6 and 7 as to the assault on
Dwar ka but on the basis of evidence of PW 10 and 12
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found the appellant No.1 guilty having held that there
was an attenpt on the part of these witnesses to
inmplicate nmajority of the accused falsely; these two
wi tnesses testified that the appellant No. 2 and ot her
accused assaul ted the deceased Dwarka by neans of
lathis, farsis and ballams and PW12 further stated
that the appellant no. 2 gave lathi blows to the
deceased. However, the medical evidence reveal ed that
deceased Dwarka had no injury caused by cutting or
poi nt ed weapons |ike farsis and ballanms. It may al so
be added that PW12 was declared hostile in the tria
court. The High Court has observed that the prosecution
Wi t nesses seemto resort to exaggeration, enbellishnent
and paddi ng up to support the story; the truth and

fal sehood were so m xed up inextricably that it was not
possi bl e to disengage the truth from fal sehood. The

Hi gh Court with these observations and findi ngs
acquitted the other six co-accused but on the basis of
the same evidence of the prosecution w tnesses recorded
convi ction on the appellants.” In para 13 of the

i mpugned judgnent, the H gh Court has observed thus: -

"According to the learned trial judge, this
accused Kanwarl al acted in a filnmy style
firing repeated shots at the conpl ai nant

party. In fact that part of prosecution
story appeared to be whol |y unbelievabl e.
Kanwarl al, it appears, only fired once at the

deceased. His was a country made gun used
with the help of gun powder and for every
fire he was required to load the gun afresh.
There was no occasion for using the gun-in
that manner. His was an act of plain
shooti ng causi ng death of Bheru w thout there
bei ng any el enent of brutality in it."

The High Court has also noticed that PW 1, '7 and
16 also received injuries in the incident. However,
there was no specific evidence as to which of the
accused caused these injuries; it is adnmtted by the
wi t nesses that the stones were pelted fromboth the
sides and injuries to these persons were caused by
pelting of stones; it appears that there was sone kind
of free fight on the spot between the two parties; so
unless it was shown that a particular accused caused
these injuries, no one can be held responsibl e by
taking recourse to Section 149 | PC.

The appellant no. 2 was held guilty principally on
the basis of the evidence of PW 10 and 12 who deposed
that deceased Dwarka was assaulted by farsis and
bal | ams. However, nedi cal evidence shows no cut or
pointed injuries. PW1 denied even |odging of F.I.R
PW 1, 6 and 7 stated to have reached the spot on
hearing about the assault on Dwarka. It was held by
the H gh Court that their evidence as to the assault of
Dwar ka could not be believed. They stated that Dwarka
was assaulted by the appellant No. 2 by neans of fars
but no cut injury was found on Dwarka as per mnedica
evi dence. As per the prosecution w tnesses, severa
accused assaul ted Dwarka but there was only one injury
on his head. |In the absence of any corroboration, the
prosecution case could not be believed to hold that the
appel l ant No. 2 was guilty for an of fence under Section
302 IPC. Further, there are material contradictions in
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the evidence of these so-called eye-w tnesses rendering
the prosecution case doubtful and inprobable in order
to fix appellant No. 2 guilty for the offence under
Section 302 IPCin relation to deceased Dwarka. The

Hi gh Court having stated that there was an attenpt on
the part of the PW 10 and 12 to inplicate mgjority of
the accused; that evidence of PW 1, 6 and 7 did not

i nspire confidence; that there appeared to be a free
fight between parties and it was not shown that a
particul ar accused caused the injuries to have recourse
to Section 149 IPC. In these circunstances, the

i mpugned order convicting and sentencing the appell ant
No. 2 cannot be sustained as the Hi gh Court did not

anal yze and appreci ate evi dence objectively as it ought
to be by the court of first appeal. The serious
infirmties and contradictions found in the prosecution
case were not duly considered. - Consequently, the
finding recorded by the H gh Court affirm ng the
finding recorded by the trial court, in our view, is
unsust ai nabl'e having regard to the state of affairs
found in the case.

Al t hough there were serious contradictions in the
evi dence of the so-called eye-witnesses PW 1, 6 and 7
in regard to the assault on deceased Bheru, one thing
appears to be probable that appellant no. 1 fired a gun
shot on deceased Bheru causi ng his instantaneous deat h.
It is on record, as found by the H-gh Court on the
basi s of evidence that there was a free fight between
two parties for quite sonetinme and in that fight
prosecution witnesses also received injuries. No
of fence was nmade out in convicting the appellants
ei ther under Section 34 or Section 149 | PC by the High
Court. Under the circunstances, it appears that the
appellant No. 1 fired a gun shot-in a free fight
suddenly under grave provocation when there was free
fight between the parties for quite sone tine. In this
situation, considering the facts and circunstances, we
hol d the appellant No. 1 guilty under Section 304(I1)
| PC i nstead of Section 302 IPC. W are inforned that
he is in custody for over six years i.e. from4.6.1996.

In the light of what is stated above, we acquit
the appellant No. 2 and convict the appellant No. 1 for
an of fence under Section 304(11) IPC instead of under
Section 302 I PC and sentence himto inprisonment for
the period already undergone. The appellants shall be
rel eased forthwith if they are not required in any
ot her case. The appeals are ordered accordingly.




