I N THE SUPREME COURT OF | NDI A
CRI M NAL APPELLATE JURI SDI CT1 ON

CRIM NAL APPEAL NO. 1918 OF 2013
(Arising out of SLP(Crl.) No.9968/2011)

PH LOVENA DHANI N (DEAD) BY L. RS. Appel | ant ('s)
: VERSUS:
STATE OF RAJASTHAN & ORS. Respondent (s)
ORDER

Heard M. Amt GCeorge, |earned counsel in
support of this appeal, M. Ram Naresh Yadav,
| earned counsel for the State of Rajasthan and M.
Ri shabh Sancheti, |earned counsel appearing for the

contesting respondent No.3. Leave granted.

2. The appellant herein has grievance against
respondent No.3 who is the Sarpanch of Village
Dhani n, District Rajsamand in the State of
Rajasthan. It is the case of the appellant that her
restaurant was denolished by respondent No.3 and her
husband the second respondent herein. Therefore, she

initiated necessary proceedi ngs bef ore t he
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Magi strate's Court. Respondent Nos.2 & 3 filed a
petition under Section 482 of the Code of Crim nal
Procedure before the Rajasthan H gh Court being
Crimnal M scell aneous Petition No.758 of 2007, for
quashing the proceedings initiated before the
Magi strate's Court, contending that as far as
respondent No.3 is concerned, the denolition was in
di scharge of the official duties of respondent No.3
as a public servant and prior sanction of the State
Governnent was to be obtained and therefore she
could not be prosecuted. The H gh Court quashed the
proceedi ngs as against respondent No.3. The High
Court, however, held that the matter wll proceed

agai nst respondent No. 2, husband of respondent No. 3.

3. Bei ng aggrieved by that order passed by the
H gh Court, this appeal has been fil ed. Lear ned
counsel for the appell ant poi nted out t hat
protection under Section 197 of C.P.C. is not
avai |l abl e against illegal acts. It is available only
to the public servant who cannot be renoved fromthe
office except wth prior sanction of the State
Governnent. The respondent No.3 would not fall under

this category.
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4. Learned counsel appearing for respondent No. 3
contended that under the State Amendnent to Section
21 of the Indian Penal Code, a Sarpanch is to be
considered as a public servant. Counsel for the
appellant on the other hand, pointed out that the
removal of respondent No.3 can be done by passing a
resolution in the Panchayat under Section 37 of the
Raj ast han Panchayats Act. That being so, in our
view, the H gh Court erred in passing the order. W
set aside the order passed by the H gh Court. The
proceeding arising out of FIR No.111 of 1997 under
Sections 447, 336, 426 & 120 of the Indian Penal
Code initiated by the appellant against respondent
No.3 will be restored and decided on its own nerits.

The appeal is allowed accordingly.

(J. CHELAMESWAR)

New Del hi ;
Novenber 11, 2013.
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