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PETI TI ONER
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Vs.

RESPONDENT:
UNION CF I NDIA & ORS

DATE OF JUDGVENT: 14/ 01/ 1997

BENCH
S.C. AGRAVWAL, G T. NANAVATI

ACT:

HEADNOTE

JUDGVENT:
W TH
ClVIL APPEAL NO. 5364 OF 1990
JUDGMENT

S.C. AGRAWAL, J. -

There appeals, by special leave, are directed agai nst
the judgnment of the Central Admnistrative Tribunal
Princi pal bench, New Delhi (hereinafter referred to as ‘the
Tribunal’) in OA No. 704 of 1988 and O A No. 910 of 1989
The appeals relate to promotion of Assistant Engineers to
the post of Executive Engineerin the Central Public Wrks
Department (for short ‘the CP.WD.”), of the Government of
I ndi a.

In the C P.WD. Assistant Engineers are appointed by
direct recruitnment as well as by pronotion fromthe cadre of
Juni or Engineers. The cadre of Assistant Engineers consists
of graduates holding a degree in Engineering as well _as
hol ders of diploma in Engineering. Recruitnent to the post
of Executive Engineer was earlier governed by the Centra
Engi neering Service Goup ‘A  Recruitment Rules, 1954
(hereinafter referred to as ‘the 1954 Rules’). Under the
1954 Rul es appointnment to the post of Executive Engineer was
bei ng made by pronoti on of Assistant Executive Engi neers and
Assi stant Engi neers. The pronotion of Assistant Engi neers as
Executive Engineers was governed by Rule 21(3) of the 1954
Rul es which provided as follows : -

"Rules 21(3). No Assistant Engi neer

shall be eligible for pronotion to

the service, unless he :-

(a) would, but for age, be

qualified for adnm ssion to the

conpetitive exam nation under Part-

I11 of these rules.

(b) has rendered at least three

years service in a permanent or

tenmporary capacity as an Assistant

Engi neer and subordi nate under the

Central Governnent, and

(c) satisfied the conmi ssion that

he is in every respect suitable for

appoi ntnent to the service."
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In view of sub-clause (a) of Rule 21(3) only graduate
Assi stant Engineers were eligible for pronotion to the post
of Executive Engineer because the qualification prescribed
for recruitnent by Conpetitive Examination under Rule 11
(falling in Part-111 of the 1954 Rules) was "degree in
Engi neering from a University incorporated by an Act of the
Central or State Legislature in India, or any other
educational institution established by an Act of Parlianent
or declared to be deenmed as Universities under Section 3 of
the University Gants Conmission Act, 1956, or a foreign
Uni versity approved by the Governnment fromtine to tine, or
a qualification which has been recogni sed by the Governnent
for the pur poses of adm ssi on to the conpetitive
exam nation". Executive .instructions were, however, issued
in 1956 for pronotion of diplonma hol der Assistant Engi neers
as Executive Engineers on ad hoc basis. This practice of
promoti ng di pl oma _hol derAssi stant Engi neers on ad hoc basis
continued for a considerable tinme. A Wit Petition (C WP.
818 of | 1972) was filed by one C.P. GQupta, a degree hol der
Assi stant'. Engineer, in the Delhi H gh Court wherein the
action of the Governnent in pronoting diplona holder
Assi stant Engineers on ad hoc basis was chall enged. The said
Wit Petition, whichwas subsequently transferred to the
Tribunal an registered as T-52 of 1985, was decided by the
Tribunal, by judgment dated Decenber 19, 1986, whereby it
was held that administrative instructions could not override
the statutory provisions of the 1954 Rules and that
promoti ons made on the basis of administrative instructions,
being contrary to the statutory rules, were invalid. During
t he pendency of the said petition, the follow ng proviso was
inserted in sub-rule (3) of Rule 21 of “the 1954 Rul es by
Notification dated Cctober 31, 1972 :-

"Provi ded t hat Gover nnent in

consultation with the Conmission

may pronote an Assistant Engi neer

of outstanding ability and record,

to Group A service in relaxation of

t he educati onal qualifications

provided in clause (a)."

After the insertion of the said proviso pronotions of
di pl oma hol der Assistant Engineers were being nade on the
post of Executive Engineer on ad hoc basis under the said
provi so. Feeling aggrieved by such pronotion the graduate
Assi stant Engineers filed an application (O A No. 704 of
1988) before the Tribunal wherein it was submitted that in
view of the proviso inserted in sub-rule (3) of Rule 21 of
the 1954 Rules only those dipl oma hol der Assistant Engi neers
could be prombted to the post of Executive Engineers who had
‘outstanding ability and record” and that diploma hol der
Assi stant Engi neers who di d not possess ‘outstanding ability
and record” were not eligible for pronotion as “Executive
Engi neer either on regular or on ad hoc basis and that
promoti on of dipl ona hol der Assistant Engi neers coul d not be
made sinply on the basis of seniority-cumfitness by taking
themat par wth graduate Assistant Engineers. Another
application (OA No. 910 of 1989) was filed before the
Tribunal by the diploma holder Assistant Engineers who
submitted that the proviso to Rule 21(3) of the 1954 Rul es,
in so far as it prescribed the requirement of ‘outstanding
ability and record for the purpose of pronotion of diploma
hol der Assi st ant Engi neers to the post of Executive
Engi neer, was discrinmnatory and violative of Articles 14
and 16 of the Constitution. On behalf of the Union
CGovernment it was submitted that the proviso inserted in
Rule 21(3) of the 1954 Rules is fair and just and cannot be




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 3 of 7

terned as di scrimnatory and that the assessnment of
‘outstanding ability and record” of the diploma holder
Assi stant Engineers is done by the Departnmental Pronotion
Conmittee (for short ‘DPC ) which is chaired by a nenber of
the Union Public Service Conm ssion and that he assessnent
of merit is based on the total record of service. Both these
applications have been disposed of by the Tribunal by the
i mpugned judgnent dated April 30, 1990.

After referring to the proviso introduced in Rule 21(3)
of the 1954 Rules, the Tribunal has observed that the
eligibility conferred thereby in rel axation of t he
educational qualification is conditioned by the higher
quality of performance  and a |onger work experience,
assessed as ‘outstanding ability and record and that this
coul d be judged fromthe annual confidential reports (ACRs).
According to the Tribunal, ACRis a vehicle for assessnent
of conparative and conpetitive nerit of the officers equally
pl aced for the ~purpose of promotion and that such an
assessment cannot quantify the conpensatory el enment for the
di pl oma hol ders Assistant Engineers which is required to
pl ace them at- the sane pedestal ~as graduate Assistant
Engi neers who adnmittedly have higher nmental equipnent
because the DPC that ~ nakes assessnment for the purpose of
promotion to the hi'gher ~grade applies uniform nornms for
assessing the performance of the officers placed equally in
the feeder grade. The Tribunal has -also observed that
according to Rule 21(3) the Departnment i's required to screen
the diploma hol der Assistant Engi neers based on their tota
record of service to identify those persons who have
‘outstanding ability ~and record” and the ~diploma holder
Assistant Engineers so identified should thereafter be
placed at par with the graduate Assistant ~Engineers and
assessed for pronotion to the grade of Executive Engineer in
accordance with the procedure prescribed by the DPC and this
has never been foll owed. Since both the assessnents, nanely,
screening of diploma hol der ‘Assistant Engineers first for
identifying those who have ‘outstanding ability and record
in accordance with Rule 21 (3) and thereafter assessing them
along with the graduate Assistant Engineers by the DPCin
accordance with the procedure followed by it for such
sel ection, are made on the basis of job performance, the
work content of which is the sane, for the diplonm holders
as well as graduates, Rule 21(3) contains an elenent of
arbitrariness and discrinmnation. The Tribunal has taken
note of the fact that for the last three decades diploma
hol der Assi stant Engi neers have been pronbted on - ad hoc
basis along with the graduate Assistant Engineers based on
the appraisal of their confidential record and that in the
last three DPCs held in 1965, 1968 and 1971, the select
lists were prepared applying the selection norns uniformy
to all the Assistant Engineers irrespective of their being
di pl oma hol ders or degree hol ders by treating them
(graduates and non-graduates) as one category and the
sel ection was nmade without first determining the eligibility
of diplom hol der Assi st ant Engi neers for the next
pronmotion. According to the Tribunal, the procedure so far
has not been in conformty with Rule 21(3). The Tribuna
has, therefore, held that the proviso inserted in Rule 21(3)
is arbitrary and discrimnatory and it requires to be
substituted by a rational and just criterion, e.g., holding
of a qualifying test for diplonma hol der Assistant Engi neers,
annually or as may be necessary, to obviate the el enment of
arbitrariness and nmke the rule reasonable and those who
qualify in such a departmental test, they should be
considered along wth graduate Assistant Engineers for
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pronotion to the next higher grade by the DPC by follow ng

the nornal procedure. The Tribunal has directed the
CGovernment to further amend the 1954 Rul es suitably and has
also directed that until the Rules are so anended, no

regul ar promotion of diplom holder Assistant Engineers
shall be nmade and that ad hoc pronotions al ready nade shal
be regul arised in accordance with the anended Rul es.

Both the sides, nanely, the graduate Assi st ant
Engi neers as well as diplona hol der Assistant Engineers,
have felt aggrieved by the judgnent of the Tribunal. The
graduat e Assistant Engineers have filed Cvil Appeal No.
5363 of 1990, while the diploma hol der Assistant Engineers
have filed Cvil Appeal No. 5364 of 1990.

During the pendency of these appeals, the Governnent of
India has nade the Mnistry of Urban Affairs and Enpl oynent
(Departnent of Urban Developnent), Central Engineering
(Gvil) Goup ‘A Service, Rules, 1996 and the Mnistry of
Urban Affairs and Enpl oynent (Depart nent of Ur ban
Devel opnent) Central Engi neering (Electrical and Mechanical)
Goup ‘A" _Service Rules, 1996 (hereinafter referred to as
‘the 1996 Rules’). The 1996 Rul es have been published in the
Gazette of |India dated COctober 29, 1996 vide notifications
dated Cctober 28, 1996. The 1996 Rul es have superseded the
1954 Rul es and prescribe a quota systemfor pronotion to the
post of Executive Engineers fromthree sources :-

(i) Assistant /Executive Engineer

with four vyears regular service in

the grade. 33/1/3%

(ii) Degr ee hol der Assi-st ant

Engi neers with ‘eight years regul ar

service in the grade. 33/1/3%

(iii) Diplom hol der Assi st ant

Engi neers with ten years regular

service in the grade. 33/1/ 3%

The 1996 Rules have cone into force with effect from
Cct ober 29, 1996. Since the 1996 Rules are prospective in
operation, the pronotions made  prior to the making of the
1996 Rules would be governed by the 1954 Rules and,
therefore, the question regarding the validity of the
proviso to Rule 21(3) of the 1954 Rules has to be
consi der ed.

Before we come to the question regarding the validity
of the provisoto Rule 21(3), we wuld deal wth the
submi ssion of Shri GK Aggarwal, the |earned counse
appearing for the appellants in Cvil Appeal No. 5364 of
1990 filed by the diploma holder Assistant Engineers,
assailing the wvalidity of Rule 21(3). Shri . Aggarwal has
submitted that Rule 21(3) of the 1954 Rules, in so far as it
restricts eligibility for pronotion to the cadre of
Executive Engi neer to graduate Assistant Engineers only, is
violative of Articles 14 and 16 of the Constitution. The
submi ssion is that pronotion to the cadre of Assistant
Engi neers is made from anobngst Junior Engineers who are
degree holders as well as diploma holders on the basis of a
limted departnental examination and that diploma holder
Juni or Engi neers who becone Assistant Engineers after such
sel ection discharge the sane duties and responsibilities as
graduat e Assistant Engineers and that there is no basis for
denyi ng di pl oma hol der Assistant Engi neers pronmotion to the
hi gher grade of Executive Engineers. Shri Aggarwal has al so
urged that since 1956 diplom holder Assistant Engineers
were being pronoted as Executive Engineers and there is
nothing to show that their performance as Executive
Engi neers was found wanting.

W are wunable to accept this contention of Shr
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Aggarwal . The decisions of this Court have |laid down that
educational qualifications can justifiably be nade the basis
for classification for the purpose of pronotion to the
hi gher post. |In State of Jammu & Kashmir v. Triloki Nath
Khosa & Os., 1974 (1) SCR 771, there was a simlar
provision in the Jammu & Kashmir Engineering (Gazetted
Service) Recruitnment Rules, 1970, whereunder only graduate
Assi stant Engineers were eligible for pronotion to the post
of Assistant Executive Engineers. The validity of the said
rul e was chal | enged by di pl onma hol der Assi stant Engi neers on
the ground of violation of Articles 14 and 16 of the
Constitution and the provision was struck down by Jammu &
Kashmr High Court, but, on appeal, the rule was upheld as
valid by this Court. It was held :-

"Formal education may not al ways

pr oduce excell ence but a

classification founded on. variant

educational qual ifications is, for

pur poses-of pronption to the post

of .an ~Executive Engineer, to  say

the least, not unjust on the fact

of it".
[p. 780]
In that case also an argunment was advanced tat dipl onma
hol ders could confortably fill higher posts for over three

decades and no reason was shown why they shall be rendered
whol Iy ineligible even for being considered for pronotion to
the post of Executive Engi neer. The Court has, however, held

"Efficiency which conmes in the

trail of a higher nmental equi pnent

can reasonably be attenpted to be

achi eved by restricting pronotiona

opportunities to those possessing

hi gher educational qualifications."

[p. 784]

In restricting pronotion to( the cadre of Executive
Engi neer from anobngst graduate Assistant Engineers only Rule
21(3) of the 1954 Rules, as it stood prior to the amendment
of 1972, was not different from the rule which has been
upheld as valid by this Court in State of Janmu & Kashmr v.
Triloki Nath Khosa & O's. (supra). The insertion of the
proviso in Rule 21(3) in 1972 renoves the bar _against
eligibility of diploma holder Assistant Engineers being
pronmoted as Executive Engineers and permts relaxation in
educational qualification in respect of non-gr aduat e
Assi stant Engineers of outstanding ability and record.
Keeping in view the paranount requirenent of efficiency in
the higher echelons of the service, the proviso seeks to
strike a balance between the aspirations in the natter of
pronoti on of Assistant Engineers having higher educationa
qualifications and Assi stant  Engi neers, though ' | esser
qualified educationally, having outstanding ability and
record.

Shri  Aggar wal has placed strong reliance on the
decision of this Court in N Abdul Basheer and Os. v. KK
Karunakaran and Ors., 1989 Supp. (2) SCC 344, which rel ated
to pronmotion fromthe post of Excise Preventive Oficer to
that of Second Grade Excise Inspectors. |In that case the
provision fixing a quota for promption between graduates and
non- graduates was held to be violative of Articles 14 and 16
of the Constitution on the view that the conditions of
enpl oyment and the incidents of service recoghise no
di stinction between graduate and non-graduate officers and
that for all material purposes they are effectively treated
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as equivalent. The decision in State of Jammu & Kashmr v.
Triloki Nath Khosa & Os. (supra) was noticed and it was
observed that in that case having regard to the object of
achieving the administrative efficiency in the Engineering
Service it was a just qualification to muintain a
di stincti on between Assistant Engineers who were degree
hol ders and those who were nerely diploma holders. The
decision in N Abdul Basheer & Os. v. K K Karunakaran &
Os. (supra) does not, therefore, Ilend support to the
subm ssion of Shri Aggarwal that Rule 21(3) of the 1954
Rul es was invalid. Reference in this context my be nmade to
the recent decision in T.R Kothandaraman & O's. v. Tam |
Nadu Water Supply & Drainage Board & Ors., 1994 (6) SCC 282,
wherein this Court has upheld that validity of the proviso
to Regulation 19(2) (b) of the Taml Nadu Supply and
Drai nage Board Service Regulations, 1972, which pernitted
di pl oma Assistant ~Engineers to be eligible for promotion to
the post of Executive Engineer only if they were to have
"exceptional nerit" in work, otherw se such diploma hol ders
were not " eligible for pronotion. The challenge to the said
provi sion-on the basis of Article 16 of the Constitution was
negativated on the basis of the judgnent in Triloki Nath
Khosa & Ors. (supra).

W may now come to-the proviso to Rule 21(3) which was
inserted in 1972. '/As noticed earlier, 'the proviso pernits
relaxation in the matter of educational qualifications for
pronmoti on of Assistant Engineers tothe cadre of Executive
Engi neers and an Assistant Engi neer though 'not a graduate
could be promted provided he had ‘outstanding ability and
record . The said criterion of  ‘outstanding ability and
record’ prescribed by the proviso cannot- be regarded as
vague or arbitrary. In service jurisprudence ‘outstanding
nerit’ is a well recognised concept- for ~pronotion to a
sel ection post on the basis of nerit. Such assessnent of
outstanding nmerit is nmade by the DPC on the basis of the
record of performance of the enployee. It cannot, therefore,
be said that the proviso to Rule 21(3) which enabled a
di pl oma hol der Assi stant Engi neer to be pronpoted as
Executive Engineer if he had ‘outstanding ability and
record” suffers fromthe vice of arbitrariness. The only
reason given by the Tribunal for striking down the said
proviso as invalid is that in the matter of pronotions which
have been nmde on the post of Executive Engi neer, the DPCs
have not <correctly applied the said criterion and have made
sel ections by appl yi ng sel ection nor e uniformy
irrespective of their being di pl oma holder Assistant
Engi neers or degree hol der Assistant Engineers. The failure
on the part of the DPCs, in the past, to correctly apply the
norns laid down in the proviso and to nmke an assessnent
about the eligibility of the diploma holder Assistant
Engi neers on the basis of their ‘outstanding ability and
record” would not nmean that the proviso which enables
di pl oma hol der Assi stant Engineers having °‘outstanding
ability and record being pronoted as Executive Engineers is
violative of Articles 14 and 16 of the Constitution on-the
ground of arbitrariness. The failure to inplenent the said
proviso properly could only nmean that the pronotion which
was made without properly applying the criterion |aid down
in the proviso wuld be open to challenge. But it does not
mean that the proviso itself is bad as being arbitrary. W
are, therefore, wunable to hold that the proviso to Rule
21(3) of the 1954 Rules was violative of Articles 14 and 16
of the Constitution. This would nmean that the pronotions
fromthe cadre of Assistant Engineers (graduates as well as
di pl oma holders) to the cadre of Executive Engi neers prior
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to the coming into force of 1996 Rul es woul d be governed by
Rul e 21(3) of the 1954 Rules, as anmended in 1972 to include
the proviso.

In OA No. 704 of 1988 which filed by the graduate
Assi stant Engineers, the relief sought was confined to
future pronmotions of diploma holder Assistant Engineers to
the cadre of Executive Engineers on regular as well as ad
hoc basis. The scope of Civil Appeal No. 5363 of 1990 fil ed
by the graduate Assistant Engineers is, therefore, confined
to promotions nmade to the cadre of Executive Engineers from
amongst di pl oma hol der Assi stant Engi neers after the date of
filing of D.A No. 704 of 1988 in the Tribunal. It has been
poi nted out that subsequent to the filing of O A No. 704 of
1988 before the Tribunal sone orders were passed in 1994
wher eby regul ar appoi ntnents have been nade to the cadre of
Executive Engi neers from anpngst Assistant Engi neers, degree
hol ders as well as diploma holders. It has al so been stated
that nost of the dipl oma hol der Assistant engi neers who were
regul arly appointed as Executive Engineers under these
orders have already retired  fromservice. The grievance of
the graduate Assistant Engineers is muinly confined to
di pl oma hol der Assistant Engineers who have been working as
Executive Engineers on ad hoc basis. Since the 1954 Rul es
were in operation prior - to the pronulgation of the 1996
Rul es, regular pronotion on the post of Executive Engi neers
agai nst vacanci es which occurred prior to the pronul gation
of the 1996 Rules will be governed by the 1954 Rules. If any
of the appellantsiin Cvil Appeal” No. 5363 of 1990 feels
aggrieved by the regular pronotion of any of " the diploma
hol der Assi st ant Engineers “to the cadre of  Executive
Engi neer after the filing of O A No. 704 of 1988 and prior
tothe coming into force of the 1996 Rules, he may agitate
the said grievance in the conpetent forum  The pronotion of
di pl oma hol der Assi stant Engi neers who have been prompted on
the post of Executive Engi neer on ad hoc basis, will have to
be reviewed by the authorities -and regular promotions
agai nst vacanci es which occurred  prior to the promul gation
of the 1996 Rules wll have to be made in accordance wth
the 1954 Rules. Regularisation of diplom holder Assistant
Engi neers who are working as Executive Engineers on ad hoc
basi s agai nst vacanci es whi ch occurred after the
promul gation of the 1996 Rules will have to be nade in
accordance with the provisions of the 1996 Rul es.

The appeal s are disposed of accordingly and the
i mpugned judgnent of the Tribunal will stand nodified in
these terns. No order as to costs.




