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The Judgrment of the Court was delivered by SYED SHAH MOHAMVED QUADRI, J.
Civil Appeal Nos. 5863-64/1997, 5865-66/1997 and 5534/ 1997 :

These appeal s fromvarious orders of the Wst Bengal Taxation Tribunal (for
short, "the Tribunal) raise a combn question as to the constitutiona
validity of provisions, nentioned hereunder, of the Wst Bengal Sal es Tax
Act, 1994 [West Bengal Act XV1X of 1994] (for short, 'the Act’) and the

Rul es made thereunder. The Act came into force on March 23, 1995. It
repeal ed the Bengal Finance (Sal es Tax) Act, 1941 which was then in force.

The respondents chal |l enged the constitutional validity of the follow ng
provisions of the Act: (i) Section 2(6); (ii) Explanation to sub-section
(1), sub-section (5), (7), (8), (10), (11) and (12) of Section 11; (iii)
sub-section (4) of Section 14; and (iv) Rules 172, 173, 174, 188 and 189 of
the West Bengal Sales Tax Rules, 1995 (for short, 'the Rules’). The

Tri bunal hel d:

"that section 2(6) of the 1994 Act is valid and constitutional with a rider
that until the manner of disclosure of nanme and address of the consignor or
consignee is prescribed in terns of this judgment, the provision as to

di scl osure of those particulars shall remain suspended. Observations have
al so been made in the body of the judgnent regarding the extent of
responsibility of a transporter in furnishing the required docunents and

di sclosing the required particulars. The Expl anati on bel ow sub-section (1)
of Section 11 is declared to be unreasonable and ultra vires the
Constitution. The said Explanation is, therefore, struck down. ‘As per

par agraphs 20 and 21 of this judgnment, parts of sub-section (5) of Section
11 and sub-section (4) of Section 14 are declared as invalid and
unconstitutional to the extent they apply to a transporter. Sub-sections
(7) and (8) of section 11 and the words 'for the purpose of sub-section /(7)
and sub-section (8)' in clause (ii) of section 11(5) are struck down as

i nvalid and unconstitutional and beyond the conpetence of the State
Legi sl ature. Sub-sections (10), (11) and (12) of Section 11 are also

decl ared unconstitutional insofar as they are applicable to transporters.
Rules 172. 173 and 174 of the 1995 Rul es are struck down-for the reasons

al ready stated. Forms 28 and 31 prescribed under the 1995 Rul es are struck
down in so far as they relate to advance tax or security in lieu thereof
with reference to a transporter. Form 32 prescribed under those rules is
valid. Rules 188 and 189 of the said Rules are valid subject to
observations in this judgnent in respect of transporters.™

M. B. Sen, l|learned senior counsel appearing for the appellants-State, has
contended that having upheld the constitutional validity of Section 2(6)
which clearly provides the particulars to be declared by the transporter,
there was no valid reason why the Tribunal should suspend the operation of
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the section so that portion of the order needs to be set aside. It is
submitted that the Tribunal erred in striking down the inpugned provisions
of the Act on the ground of |ack of |egislative conpetence ignoring the
fact that the legislature has ancillary power to enact provisions to
prevent evasion of tax. The | earned counsel has argued that the Tribunal is
clearly wong in declaring Explanation bel ow Section 11(1) of the Act as
arbitrary, unreasonabl e so unconstitutional

In exanmi ning the constitutional validity of the inmpugned provisions of a

statute, it will be useful to bear in mnd the following well-settled
propositions. If a legislation is found to lack in |egislative conpetence
or is found to be in contravention of any provision of Part Ill or any

ot her provision of the Constitution, the inpugned |egislation cannot escape
the vice of unconstitutionality [See: Keshavananda Bharti v. State of
Kerala, AR (1973) SC 1643 and al so State of Andhra Pradesh and O's. v.
Macdowel I & Co., [1996] 3 SCC 709]. A challenge to any statutory provision
on the ground of the classification being discrimnatory and viol ative of
Article 14 of the Constitution, can be successfully net on the principle of
reasonabl e cl assification having nexus to the object of the Act sought to
be achi eved; [See: State of Bonbay v. F.N. Sahara, [1951] SCR 682 and
Budhan Choudhary and Ors. v. State of Bihar, [1955] 1 SCR 1045]. However,
the legislature enjoys a greater latitude for classification in the field
of taxation [See: Ms. Steelworth Ltd v. State of Assam [1962] Suppl. 2
SCR 589; CGopal Narain v. State of Utar Pradesh and Anr., AIR (1964) SC
370; and Ganga Sugar Corporation Ltd. v. State of Utar Pradesh and Os.,
AR (1980) SC 286]. No | egislation can be declared to be illegal, much |ess
unconstitutional on the ground of being unreasonable or harsh on the anvi

of Article 14 of the Constitution, except, of course, when it fails to
clear the test of arbitrariness and discrimnation which would render it
violative of Article 14 of the Constitution. [See : Ms. Steelworth Ltd.
and Macdowel | & Co. (supra)].

| nasmuch as the expression ’'casual trader’, defined in sub-section (6) of
Section 2 of the Act is of great significance it will be apt to read it
here :

"2. Definitions- In this Act, unless the context otherw se requires, -

6. 'casual trader’ means a person, other than a registered deal er, who has
no fixed place of business in Wst Bengal and who, -

(a) as a consignor or consignee, brings-into Wst Bengal any goods,

ot her than those specified in Schedule | or Schedule I'V or those notified
under sub-section (2) of section 10, from any place outside Wst Bengal for
sale in Wst Bengal, or

(b) procures goods, other than those specified in Schedule | or Schedul e
[V, otherw se than by way of purchase froma person other than a registered
dealer, for sale in Wst Bengal, or

(c) pur chases any goods, other than those specified in Schedule | or
Schedule IV, in Wst Bengal from any person, other than a registered
deal er, for purposes other than his personal use or consunption of such
goods in West Bengal, any includes, whether he has a fixed place of

busi ness in Wst Bengal or not, --

(i) a transporter as defined in clause (a) of the Explanation of Section
72, and who while carrying such goods in his goods vehicle fails to

di scl ose the nane and address on the consignor or consignee in Wst Benga
or fails to furnish copy of invoice, challan, transport receipt or

consi gnnent note or docunent of |ike nature in respect of such goods, or

(ii) an owner or |essee of a warehouse where such goods are stored and who
fails to disclose the nane and address of the owner of such goods or fails
to satisfy the Comm ssioner that such goods are for his personal use or
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consunpti on, and who, for such failure, shall be deenmed to have brought
such goods as specified in sub-clause (a) or procured such goods as
specified in sub-clause (b) or purchased such goods in sub-clause (c), as
the case may be on his own account."

A perusal of the definition of the expression "casual trader"” shows that it
has three parts. The first part defines the expression to nean a person
other than a registered dealer, not having a fixed place of business in
West Bengal and who : (a) either as a consignor or as a consignee, brings
into West Bengal any goods other than those specified in Schedule | or
Schedul e IV or 'those notified under sub-section (2) of Section 10
(hereinafter referred to as "the excluded goods”) from any pl ace outside
West Bengal for sale in West Bengal, or (b) procures goods, other than the
excl uded goods, otherw se than by way of purchase from a person other than
a registered dealer for sale.in Wst Bengal, or (c) purchases any goods,

ot her than the excluded goods, in Wst Bengal from any person, other than a
regi stered deal er, for purposes other than his personal use or consunption
of such goods in West Bengal. The second part takes in its fold a person
whet her he has a fixed place of business in Wst Bengal or not, who is (i)
a transporter, as defined inclause (a) of the Explanation to Section 72,
and whil e carrying such goods in his goods vehicle, fails: (a) to disclose
the nane and address of the consignor or consignee in Wst Bengal, or (b)
to furnish a copy of invoice, challan, transport receipt or consignment
note or docunent of like nature in respect of such goods; or (ii) an owner
or | essee of a warehouse where such goods are stored and fails (a) to

di scl ose the nane and address of the owner of such goods, or (b) to satisfy
the Conmi ssioner that such goods are for his personal use or consunption
And the third part contains a statutory presunption to the effect that such
a transporter or an owner or |essee of a warehouse, who fails to fulfil the
obl i gati ons mentioned above, is deened to have brought such goods as
specified in clauses (a) or (b) or (c), as the case may be, in the first
part of the definition, on his own account.

A 'transporter’ is defined in Explanation (a) to Section 72, which reads as
foll ows:

" "transporter’ neans the owner, or any person havi ng possession or
control, of a goods vehicle who transports on account of any other person
for hire or on his own account any goods from one place to another, and

i ncl udes any person whose nane is entered in the pernit granted under the
Mot or Vehicles Act, 1988 (59 of 1988), as the holder thereof, the driver or
any other person in charge of such vehicle."

It is seen that the explanation defined the terns 'transporter’ to nean the
owner or any person havi ng possessi on or control of a goods vehicle who
transports on account of any other person for hire or on his own account
any goods from one place to another; it includes any person whose name is
entered in the permt granted under the Mdtor Vehicles Act, 1988 and the
hol der thereof, the driver or any other person in charge of such vehicle.

A conbi ned reading of the definitions of ’'casual trader’ and ’'transporter’
di scl oses that they are ainmed at preventing any possible evasion of tax
payabl e under the Act by spreading a very wide net. A conparison of the
definition of 'casual trader’ in the Act with the definitionof the said
expression in the Bengal Finance (Sales Tax) Act, 1941 (for short, 'the
1941 Act’) shows that there is no material difference between the two. Two
cat egories of persons are included within the neaning of 'casual trader’
the first is the transporter who while carrying the goods fails to disclose
the nane and address of the consignor or the consignee in West Bengal or
havi ng so declared the nanmes, fails to furnish a copy of the invoice
chal l an, transport receipt or consignnment note or docunent of |ike nature
in respect of such goods. Every prudent bona fide transporter is expected
to know the particulars of the consignor of the goods for transportation
and of the consignee to whomthe goods have to be delivered in West Bengal
Simlarly, every reasonable transporter is expected to have copy of the




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 4 of

12

chal l an, transport receipt or consignnent note or docunent of |ike nature
in respect of goods which are being transported. The requirenent to furnish
these particulars cannot, therefore, be treated as requiring the
transporter to furnish information which is beyond his capacity or control
So al so a prudent and reasonabl e owner or |essee of a warehouse where such
goods are stored is expected to know the nane and address of the owner of
such goods and requiring himto furnish those particulars cannot be said to
be either oppressive, irrelevant or arbitrary. As an alternative to non-

di scl osure of the nane and address of the owner of the goods stored in the
war ehouse, such an owner or lessee is required to satisfy the Conm ssi oner
that such goods are for his personal use or consunption. A person in
possessi on of the goods must have stored them for and on behalf of the
owner thereof or as his own goods for his personal use or consunption. The
information required to be furnished by the owner or the | essee of a

war ehouse will normally be within his know edge and, at any rate, ought to
be within the know edge of a reasonabl e owner or the | essee of a warehouse.
In any event, after the Act came into force, such a person is expected to
know and col | ect necessary particulars and information so there can be no

| egitimate excuse for non-conpliance of the statutory requirenents. It is
only in theevent of failureto furnish such information that the
definition creates a fiction deem ng such a transporter of goods or owner
or |l essee of a warehouse as a consignor or a consi gnee who, has brought the
goods from any pl ace outside West Bengal for sale in West Bengal, or has
procured the goods, ‘ot herwi se than by way of purchase, from any person
other than the registered dealer, for sale.in the Wst Bengal, or has
purchased such goods /in Wst Bengal from any person, other than the

regi stered deal er, for purposes other than his personal use of consunption
of such goods in West Bengal, as the case may be. For the purpose of
furnishing the particul ars under the afore-nmentioned provision, neither any
speci al proforma is necessary nor any machinery is required to effectuate
the section. It is, therefore, difficult to uphold the reasoning of the
Tribunal to justify suspension of the said provision for want of machi nery
provisions. In this regard, the Tribunal referred to the Explanation to
Section 2(1)(a)(i) of the 1941 Act, which had al so been suspended by it in
an earlier proceeding. In the appeal against the said order, in G vi

Appeal No. 8180 of 1995, we have hel'd that keeping that provision under
suspensi on for want of a machinery was uncalled for ‘and was illegal. W
reiterate the same viewin regard to Section 2(6) of the Act. W record the
candi d concession of M. Yashank Adhyaru, |earned senior counsel for the
respondents, that it will not be possible to support the reasoning and the
concl usi on of the Tribunal on this aspect.

We shall now advert to various provisions of Section 11 which are brought
under chal | enge. | nasnmuch as al nbst entire Section 11 is under chall enge,
it is quoted here

"11. Liability to pay tax on sales by casual trader - (1) Notw thstanding
anyt hi ng contai ned el sewhere in this Act, a casual trader shall be |liable
to pay tax on all his sales in Wst Bengal of goods, other than those
specified in Schedule | or Schedule IV or those notified under sub-section
(2) of Section 10, brought by himinto West Bengal “from any place outside
West Bengal, or on all his sales in Wst Bengal of goods, other than those
specified in Schedule | or Schedule 1V, procured by him otherw se than by
way of purchase froma person other than a registered deal er

Provided that no tax shall be levied on sales of goods which are effected
on or after the date on which he beconmes liable to pay tax under Section 9
or sub-section (3) of Section 27 and is registered under Section 26 or
Section 27.

Expl anation - Wiere a transporter, or an owner or a |essee of a warehouse,
deened to be a casual trader in respect of any goods referred to in sub-
section (1), is found to have di sposed of such goods the disposal of such
goods shall be deenmed to have been made by way of sale by himin West
Bengal , unless he proves it otherwise with satisfactory evidence.
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(2) The tax payabl e under this section by a casual trader shall be Ilevied
at the rate referred to in clause (a), clause (b), clause (d), clause (e),

clause (0, clause (g) or clause (h), as the case may be, of sub-section (1)
of Section 17.

(3) The tax payabl e under this section shall, notw thstandi ng anything
contained in section 46, be deternined, collected and recovered in such
manner and by such authority as may be prescribed and shall be paid by such
time as may be prescribed.

(4) No person shall, except in accordance with the restrictions and
conditions provided in sub-section (5), bring into Wst Bengal any goods,
ot her than those specified in Schedule | or Schedule IV or those notified
under sub-section (2) of Section 10.

(5) Every person transporting in a road vehicle,-

(a) goods, other than those specified in Schedule | or Schedule IV or those
notified ‘under sub-section (2) of Section 10, brought by himinto Wst
Bengal , or

(b) goods, other than those specified in Schedule | or Schedule 1V,
procured by him otherw se than by way of purchase froma person, other than
a registered dealer, shall, on interception by any person appoi nted under
sub-section (1) of Section 3 and authorised by the Comm ssioner in this
behal f (hereinafter referred to in thi's section as the authorised officer)
stop the vehicle and produce, on denand, before such authorised officer

i nvoi ce, challan, transport receipt, consignnent note or document of |ike
nature in respect of such goods and shall also furnish the name, address
and nunmber of the certificate of registration of the consignor or
consignee, if registered, and thereafter, -

(i) if it appears to the authorised officer that such goods are being
transported by a person who i's not a casual trader liable to pay tax under
this section, he shall imediately allow novenent of such vehicle, or

(ii) if it appears to the authorised officer that the goods are being
transported by a casual trader or by sone person-on hi's behalf, he may
detain such vehicle ordinarily for a period not exceeding twenty-four hours
for the purposes of sub-section (7) and sub-section (8).

(6) For the purposes of this section or section 14, the owner or |essee
of a warehouse where goods are stored, shall furnish, on-denand, before the
Conmi ssi oner or the authorised officer.-

(a) if he is the ower of such goods, the.invoice, challan or other
docunents in support of the manner of securing such goods, or

(b) if he declares that the goods are being stored by another person
nane and address of the person who has stored the goods and evidence in
support of occupancy of the warehouse by that person

and in the event of failure to furnish such particulars or evidence within
a reasonable tine, the authorised officer may seal such warehouse for a
period ordinarily not exceeding twenty-four hours fromthe tinme of enquiry
or search for the purposes of sub-section (7) and sub-section (8).

(7) if the Comm ssioner or any person appoi nted under sub-section (1) of
Section 3 to assist himis satisfied that a casual trader may becone |iable
to pay tax under sub-section (1) in respect of any goods, he may, in order
to secure paynent of tax that nmamy becone due upon determ nation of tax
under sub-section (3) and for reasons to be recorded in witing, denmand
from such casual trader an amount in advance equivalent to the amount of
tax that may become due fromhimafter determnation, or security for an
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equi val ent anpbunt, after taking into consideration the sal eabl e val ue of
such goods.

(8) The anpunt in advance equivalent to the anmount of tax that may becone
due froma causal trader after determi nation after taking into

consi deration the sal eabl e val ue of the goods as aforesaid shall, on demand
under sub-section (4), be paid by himin advance and shall be adjusted wth
the anmpbunt of tax due fromhim and the security, if any, for the

equi val ent amount shall, on demand, be furnished by him and shall be
refunded to him in such manner and on such terns and conditions as may be
prescri bed.

(9) For the purposes of this section, if-

(a) production and inspection of accounts, registers and docurments and
sei zure thereof,

(b) entry, search and seal i ng of warehouse.
(c) interception, detention and search of any road vehicle, and

(d) seizure of any goods, are required by the authorised officer, the
provi sion of section 65, section 66, section 67, section 69 and section 70
shal |l apply mutatis nutandis.

(10) \Where the Conmi ssioner or the authorised officer has reason to
bel i eve that a person transporting goods has contravened the restrictions
and conditions provided in sub-section (4) or section (5) or an owner or a
| essee of a warehouse fails to conply with the conditions provided in sub-
section (6), and if such person, owner or lessee, as the case may be, fails
to conply with the provisions of sub-section (8), the Conm ssioner or the
aut hori sed officer, as the case may be, shall seize the goods with
containers or other packing materials, if any.

(11) Where the goods are seized by the Comm ssioner or the authorised

of fi cer under sub-section (10), he may, by an order in witing inpose upon
the owner of such goods, where particulars of the owner of such goods are
avail abl e and the owner is a casual trader, or upon the person from whom
goods are seized after giving such owner or person, as the case nmay be, a
reasonabl e opportunity of being heard, a penalty of a sumnot exceeding
twenty-five per cent of the value of goods so seized, and for the purposes
of sub-section (1), sub-section (2) and sub-section (3) of section 71 shal
apply mutatis nutandis.

(12) If the penalty is not paid, the seized goods may be sold in open
auction and sal e proceeds thereof shall be applied in the manner, 'and
subject to the conditions, provided in sub-section (4), sub-section (5),
sub-section (6), sub-section (7), and sub-section (8) of Section 71 as nay
be applicable for the purpose of this section.”

Section 11 is a charging section in respect of all sales of a 'casua
trader’. Sub-section (1) thereof opens with a non-obstante clause, gives it
over-riding effect over other provisions of the Act and nandates that a
casual trader shall be liable to pay tax on all his sales in Wst Bengal of
goods, other than the excluded goods, brought by himinto Wst Bengal from
any pl ace outside West Bengal or on all his sales in Wst Bengal of goods
procured by himotherw se than by way of purchase froma person other than
a registered dealer. The proviso is not relevant for our purpose.

The Expl anation to sub-section (1) says that where a transporter or an
owner or a |lessee of a warehouse, deened to be a casual trader in respect
of any goods referred to in sub-section (1), is found to have di sposed of
such goods, the disposal of such goods shall be deenmed to have been made by
way of sale by himin West Bengal, unless he proves to the contra with
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satisfactory evidence. It is this Explanation which has been the subject-
matter of a lengthy debate. It is contended by M. Yashank Adhyaru that
except to the extent the provision of clause 29-A of Article 366 of the
Constitution of India provides for a deenmed sale, no State Legislature can
create a fiction to treat any other transaction as sale and, therefore, the
di sposal of the goods by a, casual trader cannot per se be treated as sale
of the goods and he cannot be put to onerous task of proving a negative
fact that the disposal of the goods was not by way of sale. This
contention, though attractive, |acks substance. It will be apposite to

noti ce here Section 4 of the Indian Evidence Act, 1872, which defines,

inter alia, the expressions "may presunme" and "shall presume". The
expression 'may presume’ postul ates whenever it is provided by the Evidence
Act that the court may presunme a fact, it will regard such fact as proved
unless and until it is disproved, or may call for proof of it; but the
expression ’'shall presune’ inplies, whenever the Evidence Act says that the
court 'shall presume’ a fact, it shall regard such fact as proved, unless
and until it is disproved. The statutory presunption incorporated in

Expl anation to sub-section (1) of Section 11 is in the nature of the second
category of presunption. The deem ng provision enbodied in the Explanation
does not ‘extend the neaning of sale to every disposal of goods. It is
attracted when a transporter or an owner or a |essee of a warehouse is
unabl e to account for the di sposal of goods; the fact of disposal of the
goods in question having been established, the statutory presunpti on which
is rebuttabl e presunption, would apply and the di sposal of goods shall be

deened to be by way of sale;-it will be open to such a person to rebut the
presunption. Raising of such rebuttabl e presunption is a nornal |egislative
practice and no invalidity can be attributed to the sane. It will be wholly

m sconceived, in our view, to treat the statutory presunption incorporated
in the Explanation as extending the definition of 'sale in clause 29-A of
Article 366 of the Constitution. 1ndeed there can be no anal ogy between the
definition of deened sale incorporated in clause 29-A of Article 366 of the
Constitution and the statutory presunption incorporated in Explanation to
sub-section (1) of Section 11. For these reasons, we cannot sustain the
finding of the Tribunal. Wt hold that the said Explanation is valid in |aw
and the challenge to its invalidity is msconceived and unsound.

In Sodhi Transport Co. and O's v. (State of Utar Pradesh and O's., [1986] 2
SCC 486, Section 28-B of the Uttar Pradesh Sales Tax Act, 1948 was assail ed
as unconstitutional. It enacts a rebuttable presunption on the failure of a
driver or other person in charge of vehicle carrying the goods to deliver
the pass to the officer in charge of the check post or barrier before his
exit fromthe State. It says, "it shall be presunmed" that the goods were
sold within the State. Upholding the constitutional validity of the said
provision, it was observed that as a rebuttable presunption, it had the

ef fect of shifting the burden of proof. The Court has pointed out that the
aut hority concerned before levying sales tax arrives at the conclusion by a
judicial process that the goods have been sold inside the state and in so
doing, relies upon the statutory rule of presunption contained in Section
28-B of the Act which may be rebutted by the persons agai nst whom action is
taken under Section 28-B. The person concerned has opportunity to displace
the presunption by | eading evidence, therefore, there is no
unconstitutionality in it.

It is provided in sub-section (2) that the | evy of tax payable by a casua
trader shall be at the rate referred to in clauses (a), (b), (d), (e), (f),
(g) or (h), as the case may be, of sub-section (1) of Section 17. Sub-
section (3) says that the tax payable under Section 11 shall be determn ned,
coll ected and recovered in such manner and by such authority and as may be
prescri bed, notw thstandi ng anything contained in Section 46. The mandate
contained in sub-section (4) is that no person shall bring into Wst Benga
any goods (other than the excluded goods), except in accordance with the
restrictions and conditions provided in sub-section (5).

A plain reading of the inmpugned provisions of sub-section (5) of Section
11, quoted above, shows that it incorporates the restrictions and
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conditions, subject to which such goods can be brought into Wst Bengal. A
detail ed procedure outlining the obligations of the transporter or procurer
of goods is laid down. The fiat contained therein is that every person
transporting in a road vehicle goods, other than the excluded goods,
brought by himinto Wst Bengal or goods procured by him other thamthe
excl uded goods, otherw se than by way of purchase, froma person other than
a registered dealer, shall stop the vehicle, on interception by any person
appoi nted under sub-section (1) of Section 3 and authorised by the

Commi ssioner in that behalf (referred to as the authorised person in this
section) and produce, on denand before that officer, invoice, challan
transport receipt, consignnent note or document of |ike nature in respect
of such goods and al so furnish the name, address and nunber of certificate
of registration of the consignor or the consignee, if registered. If,
however, the consignor or the consignee is not registered, the requirenent
to furnish any nunber of certificate of registration would be incapabl e of
conpl i ance. The authorised officer has to inmediately all ow nmovenment of the
vehicle on he being satisfied that such goods are being transported by a
person who is not a casual trader liable to pay tax under that section; he
is empowered to detain such vehicle for a period not exceeding twenty four
hours for the purposes of sub-section (7) and (8) of that section, only if
it appears to himthat the goods are being transported by a casual trader
or by some other person-on his behalf.

A careful reading of sub-section (7) nakes it clear that the Conm ssioner
or any person appoi nted under sub-section (1) of Section 3 to assist him
on being satisfied that a casual trader may becone liable to pay tax under
sub-section(l) thereof in respect of any goods, nay with a view to secure
paynment of tax that may becone due upon determnination under sub-section (3)
and for reasons to be recorded in witing, demand from such casual trader
an anount in advance equival ant to the amount of tax that may becone due
fromhimafter determnation, or security for an equival ent anount after
taking into consideration the sal eabl e val ue of such goods. It does not
postul ate paynent of advance tax. Wat it ains is an anmount in advance
equi valent to the amount of tax that may become due from a casual trader or
security for an equival ent ampunt dependi ng upon the sal eabl e val ue of the
goods in question. There is thus a clear nexus between the amount in
advance or security and the levy of inmpost on the casual trader. The
provision is neant to ensure collection of tax. Sub-section (8) provides
for paynment of the anpunt in advance or the security, if any, referred to
in sub-section (7) by a casual trader on demand under sub-section (4) at
the time of bringing any goods, except those specified in Schedules |I and
IV or those notified under Section 10(2) of the Act, for being adjusted
with the amount of tax due fromhimand for refund after due adjustnent in
the prescribed manner.

It is, thus, clear that sub-sections (3), (4), (5, (6), (7) and (8) are
part of the same scheme ainmed at prevention of evasion of tax payable under
the Act. Sub-sections (10) and (12) are consequential provisions. Sub-
section (10) enpowers the Comm ssioner or the authorised officer to seize
the goods with containers or other packing materials, if any, when he has
reason to believe contravention of the restrictions-and conditions provided
in sub-sections (4) and (5) or non-conpliance of sub-section (6) and (8).
In the case of seizure of goods under sun-section (10), inposition of
penalty is authorised under sub-section (11). Sale of the seized goods in
open auction on failure to pay the penalty is dealt with in sub-section
(12). It is a commopn ground that these sub-sections stand or fall along
with sub-section (5), (7) and (8). W have indicated above that the

i mpugned sub-sections of Section 11 are enacted to prevent evasion of tax
payabl e under the Act. The mai n chal | enge agai nst those provisions is on
the ground of |egislative conpetence.

On the issue of legislative conpetence, we shall refer to Entry 54 of List
Il of the Seventh Schedule to the Constitution which is the field of State
| egi slation for inmposing taxes on the sale or purchases of goods, other
than newspaper. This Entry is subject to the provisions of Entry 92-A of
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List | of the Seventh Schedule to the Constitution. It is well-settled that
the State Legislature, while providing for |Ievy of inpost, has power to
provide for incidental nmatters, including neasures for prevention of
evasi on of tax.

In Ms. Nand Lal Raj Kishan v. Comm ssioner of Sales Tax Del hi and Anr.,
[1962] 1 SCR 283, the validity of Section 8-A of the Bengal Finance (Sales
Tax) (Del hi Amendnent) Act, 1956 was assailed in a wit petition field
under Article 32 of the Constitution. That provision enables the
Comm ssi oner of Sales Tax to demand security from deal ers for paynment of
tax. The contention of the petitioner was that the section conferred
undefined, unlimted and unrestricted power to the Comm ssioner and that
there was no limt fixed for the anpbunt of security. It was al so urged that
no enquiry was contenpl ated before fixing the anount of security. The
validity of Section 8-Awas upheld on the viewthat it did not give any
unlimted or unrestricted power to the Commi ssioner and that it was subject
to the condition that it nust appear to himto be necessary to denand
security for the proper realisation of tax. It was observed that the power
to levy tax included the power to inpose reasonabl e safeguards for
collecting it and, therefore, demandi ng security for the proper paynent of
tax was neither an arbitrary condition nor an unreasonable restriction. In
our view, this judgment does not help the respondents for reasons nore than
one. Firstly, Section 8-A of that Act, as it stood at that tinme was upheld
by the Constitution Bench as valid and secondly, in the instant case, the

i mpugned provisions enbody anpl e safeguards for a transporter of goods as
al so for an owner or /[|essee of a warehouse, enquiry is contenplated for
determ nati on of the anpunt in advance or security authorised to be
demanded which, in any event, cannot be nore than the anmount of tax that
could be levied in respect of the goods in question on such a person. It
supports the case of the appellant. In Balaji v. lncone-tax O ficer,

Speci al Investigation Cricle, [1962] 2 SCR 983, the petitioner challenged
the provisions of Section 16(3)(a)(i) of the Income Tax Act, 1922 in this
Court under Article 32 of the Constitution of India. The petitioner and his
wife started a business in partnership and adnitted their mnor sons to it.
VWil e conputing the total income of the petitioner for the purpose of
assessnment to inconme tax, the Inconme Tax O ficer included the share of the
i ncome of the wife and the minor sons under the said provision. It was held
that Entries in the legislative [ists were not powers but fields of

| egi slation and that the wi dest possible, inmport and significance should be
attached to them So interpreting, it was observed that the relevant Entry
must cover such |egislation as the inpugned provision intended to prevent
the evasion of tax; it is a settled proposition that in mtters of
taxation, the power to legislate includes the incidental power to |egislate
for evasion of tax for which the Entry provides.

In Khyerbari Tea Co. Ltd and Anr. v. The State of Assam [1964] 5 SCR 975,
the question before the Constitution Bench was, whether the Assam Taxation
(on Goods carried by Road or on Inland Water-ways) Act [Assam Act X of

1961] was constitutionally valid. It was held that the entries in the three
lists in the Seventh Schedul e must be given the w dest possible
interpretation and that the power conferred on the Legislature to 'l evy tax
nmust be widely construed so as to include the power to select the taxable
articles to fix the rates, to prescribe the machinery for recovery, to
prevent evasion and to prescribe the procedure for determning the anpunt
payabl e by any individual. It was added that Entry 56 of List [l in giving
the Legislature the power to enact the inpugned Act, required that the tax
nmust be levied only against the owner of the goods that were carried or

agai nst persons who carried them |If the tax was really |evied on goods
carried, the Legislature was free to prescribe the machinery for its
recovery. In that view of the matter, it was held that sub-sections (1) and
(2) of Section 3 of that inpugned Act, which inposed the tax and nade the
producer liable to pay the sane could not, therefore, be inpugned on the
ground of |egislative inconpetence.

In Tripura Goods Transport Association and Anr. v. Conmi ssioner of Taxes
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and Ors., [1999] 2 SCC 253, Sections 29, 30, 32, 36-A, 38-B and 2(b) of the
Tripura Sales Tax Act 1976 [98 of 1976] were assailed on the ground of |ack
of legislative conpetence. Those provisions required the appellants therein
to obtain a certificate of registration and to conply with various other
formalities prescribed under the Act and the Rul es made thereunder. A

| earned Single Judge of the Gauhati Hi gh Court had dism ssed the wit
petition. That order was upheld by the Division Bench of the Hi gh Court in
appeal. On further appeal to this Court, it was contended that being
transporters, they were not trading in sale or purchase of any goods and
therefore they could not be held to be dealers within the meaning of the
Act and as such the inpugned provisions which laid certain obligation on
them were beyond the | egislative competence of the State Legi sl ature under
Entry 54 of List Il of the Seventh Schedule to the Constitution. Negativing
the contention it was held that if the Legislature nmakes any ancillary or
subsi diary provisions which incidentally transgresses over its jurisdiction
for achieving the object of such legislation, it would be a valid piece of

| egislation. The entries'in a legislative |list should not be read in a
narrow or pedantic sense but nust be given their fullest neaning, the

wi dest ‘anplitude and be held to extend to all ancillary and subsidiary
matters which can fairly and reasonably be conprehended. Thus, the
provi si on-incorporating nmechanismto seal all |oopholes of escape and
casting obligation on sonmeone to performcertain acts to achieve this
objective was held tobe a valid provision.

In State of Rajasthan and Anr. v. DP Metals. [2002] 1 SCC 279, the
provi si ons of the Rajasthan Sales Tax Act, 1994 [22 of 1995] for |evy of
penalty on person in charge of goods for non-conpliance with certain
statutory provisions or for submission of false or forged docunents or

decl arati on were questioned as being beyond the | egislative conpetence of
the State. Rejecting the contention, it was laid dowm that Entry 54 of List
Il of the Seventh Schedule to-the Constitution has to be construed
liberally. It has been observed that the settled position in lawis that
provi sions to check evasion of tax are within the |egislative conpetence of
the States under Entry 54 of List I, therefore provisions which nade the

i mposition of tax efficacious orto prevent evasion of tax are within the

| egi sl ative conpetence of the State

From t he above discussion it follows that the afore-nentioned i npugned
provi sions which are intended to prevent the evasion of tax payabl e under
the Act are within the |legislative conpetence of the State and are intra
vires Entry 54 of List Il of the Seventh Schedule to the Constitution.

I nsof ar as sub-sections (10) and (11) are concerned, it has al ready been
not ed above that they stand or fall along with sub-sections (7) and (8) of
the said section. W have held above that sub-sections (7) and (8) are
valid and therefore, consequentially, no illegality can be attributed to
sub-sections (10) and (11). They have to be upheld as constitutionally
val i d provisions.

The provision of the Act which remains to be considered is sub-section (4)
of Section 14. Wereas Section 11 deals with levy to tax on sal es by casua
trader .Section 14 is a charging section in respect of purchases nade by a
casual trader. It directs that, notw thstandi ng anything contai ned

el sewhere in the Act, a casual trader shall be liable to pay tax on every
purchase of goods, other than those specified in Schedule IV i n"Wst
Bengal . This liability is subject to the provisions of sub-section (3) of
Section 14. The purchases which are exenpted are specified under the
proviso to sub-section (1). Sub-section (2) speaks of rate of tax. Sub-
section (3) deals with a situation where a casual trader makes regul ar
purchases. Sub-section (4) which is inpugned reads as under

"Every person transporting in a road vehicle goods, other than those
specified in Scheduled | or Schedule IV, purchased by himin Wst Bengal on
his own account or on behalf of any other person shall, on interception by
any person appoi nted under sub-section (1) of Section 3 and authorized by
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the Commi ssioner in this behalf (hereinafter referred to in this section as
the authorised officer), stop the road vehicle and produce on demand,

bef ore such authorized officer, invoice, challan, transport receipt or

consi gnnent note or docunent of like nature in respect of such goods and
shal | al so furnish the nane, address and nunber of certificate of

regi stration of consignor or consignee, if registered, and thereafter, --

(a) if the authorized officer is satisfied that the person transporting
the goods is not liable to pay tax under sub-section (1), he shal
i mredi ately al |l ow novenent of the road vehicle, or

(b) if the authorized officer is satisfied that the goods are being
transported by a casual trader or a person on behalf of a casual trader, he
may detain the road vehicle for a period ordinarily not exceeding twenty
four hours for the purposes of sub-section (6)."

A perusal of sub-section (4) shows that every person who is transporting in
a road vehicl e goods, other than the excluded goods, purchased by himin
West Bengal on his own account or on behalf of any other person is
required, on interception by any person appointed under sub-section (1) of
Section 3-and authorised by the Commissioner in that behalf, (referred to
as the authorised officer in this section) to stop the vehicle and produce,
on demand, before such authorised officer invoice, challan, transport
recei pt or consignnent note or docunent of |ike nature in respect of such
goods; further, he/is also obliged to furnish the name, address and nunber
of certificate of registration of the consignor or the consignee, if

regi stered. But if the consignor or the consignee is not registered, the
guestion of furnishing nunber of certificate of registration does not
arise. In such an event, two courses are open to the authorised officer
The first is that if the authorised officer i's satisfied that the person
transporting the goods is not liable to pay tax under sub-section (1), he
has to allow the nmovenent of the vehicle i mediately. And the second is
that, if he is satisfied that the goods are being transported by a casua
trader or a person on behalf of a casual trader he has the power to detain
the vehicle for a period not exceeding twenty four hours for the purposes
of sub-section (6) which provides for determ nation and collection of tax
in the manner prescribed. It requires the casual trader to pay the tax in
the prescribed form Therefore, it follows that sub-section (4) is
concerned with the detention of the vehicle for purposes of assessnment and
recovery of tax. This provision is also an anti-evasion of tax provision
and over-rides Section 46. For the reasons above-nentioned, we do not find
any illegality in sub-section (4) of Section 14 of the Act.

We nay add that the inpugned provisions of sub-section (5,) (7), (8) of
Section 11 and sub-section (4) of Section 14 are broadly akin to the
provisions in the Bengal Finance (Sales Tax) Act, 1941, the validity of
whi ch was upheld by us in Cvil Appeal No. 8180 of 1995 by order dated
February 25, 2003.

No separate argunments were addressed in regard to the invalidity of the
Rules. In the view we have taken in upholding the provisions of the Act,
the i npugned Rules, namely Rules 172, 173, 174 and 188 and Forms 28 and 31
are also to be upheld and they are, accordingly, upheld. The orders under
challenge in regard to the declaration of the Rules as invalid are,
therefore, set aside.

For all these reasons, we are unable to sustain the orders of the Tribuna
under chal |l enge and they are, accordingly, set aside.

The Civil Appeals are, accordingly, allowed.
No order as to costs.

Civil Appeal Nos.8182/1995 and 11649-11650/ 1995
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In view of the order
on February 25, 2003,

No order as to costs.

passed by this Court in Cvil Appea
these appeals are al so al | owed.

No. 8180 of 1995




