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ACT:

Ferries in Zam ndari - Revenue payabl e to CGover nirent
separately assessed-Ferries resuned by Government-Abat enent
of revenue- Suit for recovery of revenue col | ect ed-
Jurisdiction of Civil Courts Limtation

HEADNOTE:

The predecessors-in-interest —of the appellant, who were
zam ndars of Pargana Goas were in possession of " certain
ferries and were receiving incone by letting out the right
to transport passengers and goods and by levying toll on the
ferries. The revenue payable to the Government in respect
of the ferries was separately assessed at Rs. 4800, The
right to the ferries was recognised as a right to /property
and, therefore, when, between the years 1857 and 1860 the
ferries were declared public ferries by the Governnent of
Bengal , under Regulation VI of 1819, the then zami ndar was
paid Rs. 53,000 odd as conpensation being ten -tines the
income received fromthe ferries in the year next after the
resunption by the Governnment. Since on the resunption no
abatement of revenue payable in respect of the ferries was
granted, the then zam ndar clained such -abatenent. The
claim was not refused by the Governnent but they collected
the revenue under coercive process.

The appellant’s predecessor filed a suit in 1945 claimng
the amount of revenue recovered fromhimin excess of the
amount lawfully due fromhim and also for a declaration
that the revenues stood abated. The respondent “contended
that the conpensation paid was nearly hundred tines the
amount of the net annual profits fromthe ferries and ‘that.
therefore, the anobunt of conpensation nmust have included the
capitalised value of the abatenent of revenue payable for
the ferries. The respondent also contended that the suit
was barred by limtation and that the civil court had no
jurisdiction.

The trial court gave a decree for Rs. 14,440/- being the
amount for three years imediately preceding the date of
suit and al so declared that there was a conplete extinction
of the liability to pay revenue in respect of the ferries.
The High Court, in appeal, reversed the decree.

In appeal to this Court,

HELD : (1) There is nothing in the correspondence relating
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to the resunption of ferries to indicate t hat the
conpensation was to include the capitalised value for
abatement of revenue. |In the absence of any evidence to
prove that the Governnent took into account the value of
abatement of revenue and that the zamindar received the
conpensation agreeing to pay the revenue in respect of
ferries resuned, the conclusion inevitably followed that on
the resunption or acquisition of the ferries by t he
Covernment, the zam ndar ceased to be liable to pay the
annual revenue assessed upon the ferries. No adverse
i nference against the appellant could be drawn from the
delay in making, the claimfor abatement of revenue. [545 D
g

538

(2) Aright to collect revenue which is not due cannot he
acquired by prescription—and if the appellant and his
predecessors had been conpelled to pay SLIMS of noney which
they were not liable to pay the claim for refund Could
properly 'be nade within three years fromthe date on which
the payment was nade, and to the claimfor a declaration of
it right to abatement, there is no bar of linitation. Each
demand for recovery by the Governnent confers a fresh cause
of action,[1546A-C

(3) Regulation 19 of 1816, Regulation 6 of 1819, Act 1 of
1886 and the rules/in the Bengal Tauzi Manual, 1940. do not

indicate that the /jurisdiction of the civil court was
excluded in respect of natters relating to abatenment of
revenue. The decision in Secretary of State for India in

Counci| v. Maharaj adhiraj a Kameshwar Singh Bahadur 1.L.R 15
Pat. 246 has no hearing on the present case. [1547 F; 548 D
F;, 549 A-F]

JUDGVENT:

ClVIL APPELLATE JURISDICTION. Civil Appeal No. 1649 of
1966.

Appeal fromthe judgnent and Decree dated the January 24,
1962 of the Calcutta Hi gh Court in First Appeal No. 24 of
1951.

P. Chatterjee, S. C. Mjundar, Padam Bi ndu Chatterjee and

R K. Jain, for the appellants.

A. N Sinha and G S. Chatterjee, for the respondent.

The Judgrment of the Court was delivered by

Shah, J. On Decenber 17, 1945 Raj a Bhupendra Narayan -~ Si nha
conmenced an action in the Court of the Subordi nate Judge,
Mur shi dabad agai nst the Province of Bengal, for an order de-
claring that he "is entitled to abatement out of the
revenue- payable by himfor Pargana Goas Tauzi No. 523 of
the Murshi dabad Col | ectorate on account of resunption of 11
Ferries lying wthin Huda Al aipur to the extent-  of Rs.
4,800/,- per annuni, and for a decree "refunding excess
revenue realized by the Province of Bengal". Raja Bhupendra
Narayan Sinha died during the pendency of the suit and his
| egal representative Rajendra Narayan Sinha prosecuted the
suit. The suit was resisted, after the Indian |ndependence
Act, by the State of Wst Bengal. The Subordinate Judge
decreed the suit. He awarded to the plaintiff a decree for
" abatement of revenue payable by the plaintiff in respect
of the westate "bearing separate account No. 523-3 in
consequence of resunption by the Government of 11 ferries
referred to in the plaint to the extent of Rs. 4800/’ - per
annuni, and a decree for Rs. 14,440/- being the anount of
revenue recovered during three years imedi ately preceding
the institution of the suit. |In appeal the H gh Court of
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Calcutta reversed the decree and dismssed the plaintiff’'s
suit. The plaintiff has appealed to this Court with certi-
ficate granted by the H gh Court.

There is not rmuch dispute about the facts which gave rise to
the claim By Regulation 1 of 1793 called "The Benga
Per manent Settl ement Regul ation 1793", the Governor-GCenera
in Counci | (,gave | egi sl ative recognition to the
Procl amati on previously addressed to t he zam ndars,
i ndependent Tal ukdars and ot her actual proprietors of |and
payi ng revenue to Governnent in the Province of Bengal
Thereby, inter alia the Jamma assessed upon the | ands under
the permanent settlement was to be continued after the
expiry of the period of the current decennial settlenent,
and to remain wunalterable. The anount payable to the
CGovernment for the Pargana Goas was deternmined at the tine
of permanent settlenment at (Sicca) Rs. 99,160/1 1/ 1 1 3/4
Gondas. The Pergana consisted of 12 Hudas or groups of
Mouzas, one or which was Huda Al ai pur. Appertaining to Huda
Al aipur are 11 ferries. The revenue of Alaipur estate was
fixed at. (Sicca) Rs. 10,052/6, 5 including (Sicca) Rs.
4,500/ - as the revenue payable in respect of the ferries.
By Act 17 of 1835 the Sicca Rupees of the Company in terns
of which the revenue was assessed were converted into New

Conpany’ s Rupees, and-in-view of the change in the coi nage

for every 15 Sicca Rupees 16 New Conpany’s Rupees were
payabl e. The revenue assessed in respect of the 11 ferries
was accordingly fixed at Conpany Rs. 4,800/-.- The Zam ndars
of Pargana Goas were before and ~after the per manent
settlenent in possession of theferries and were receiving
income by letting out the right to transport passengers and
goods and were | evying tolls on the ferries. Between the
years 1857 and 1860 the ferries were in exercise of the
power conferred by Reg. VI of 1819 declared public ferries
"by the Governnment of Bengal, and the then zamindars was
paid as conpensation Rs. 53,923/4/6 being ten tines the
income received fromthe ferries in the year next after
resunption of the ferries by the Governnent. The,
zam ndar clained abatenent of revenue in respect of the
ferries resuned by the Governnment, but no reply  was  given
thereto, and according to the plaintiff wunder threat of
coercive action the, plaintiff’s predecessor-in-interest the
Court of Wards which was in nmanagenment for a long tine since
the vyear 1860, and Raj a Bhupendra Narayana Si nha were nmde
to pay (Sicca) Rs. 4,500/- per annum as revenue in respect
of the ferries even after the ferry rights had  ceased to
bel ong to the Zam ndar

The plaintiff filed in 1945 in the Court of the Subordinate
Judge, Murshidabad, the suit out of which this appea
arises. The suit was contested by the State of Wst Benga
on the pleas,. inter alia, that the ferries resuned by the
CGovernment during the years 1857. to 1860 were not “identica
with the ferries described in the Rokhabandi papers of 1206
B.S. on which the plaintiff relied, that in any event the
ferries appertaining to Huda Al ai pur did not form part  of
the assets of the estate bearing Tauzi No. 523 of the Mir-

5 40

shidabad Collectorate and the assets of the ferries were
never taken into account in assessing the revenue of the
estate, that in any case the liability to pay revenue of the
ferries had not been separately assessed at (Sicca) Rs.

4,500/-, that the suit was barred by the law of limtation
and estoppel and that the Court had no jurisdictionto try
the suit. In the opinion of the Trial Court, the Gvi

Court had jurisdiction to try the suit,that the suit was not
barred by the law of limtation or by estoppel, that the
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ferries described in the Rokhabandi papers of Huda Al ai pur
were identical with the ferries resuned by the Governnent
during 1857 to 1860, that the assets of the ferries were
included in Huda Alaipur which was one of the 12 Hudas
i ncluded in Tauzi No. 523 of the Mursbidabad Collectorate,
that the revenue of the ferries had been separately assessed
at (Sicca) Rs. 4,500/and that the plaintiff was entitled to
abatenment of revenue to the extent of (Sicca) Rs. 4,500/-
i.e. Conpany Rs. 4,800/-. The learned Judge accordingly
decreed the plaintiff's suit.

The State of West Bengal appeal ed against that decree to the
Hi gh Court. During the pendency of the appeal the rights of
the Zam ndar were extinguished. The dispute in the Hgh
Court was therefore restricted to the right of the plaintiff
to recover the arrears of revenue decreed and a declaration
of the right to obtain refund of the excess revenue paid by
the plaintiff between date of the institution of the suit
and the extinction of the interest of the Zam ndar. Bef ore
the Hi gh Court it was urged that the incone of the,ferries
did not formpart of the, assets of Huda Al aipur at the tine
of the permanent settlenment; that the ferries were not
separately assessed to revenue at (Sicca) Rs. 4,500/-; that
the ferries resuned by the Governnment between 1857 and 1860
were not identicall with the ferries nentioned in the
Rokhabandi paper; that the suit filed by Raja Bhupendra
Narayan Sinha was not mmintainable; that in determning
conpensation for the ferries, the Governnent: had i ncluded
the value of abatenent of the revenue; and that the claim
for declaration of ~abatenent was barred by the [law of
[imtation. The Hi gh Court -decided the first three
contentions in favorite of the plaintiff, and the remaining
in favour of the State. The High Court held ‘that the
conpensation anounting to Rs. 53,923-4-6  which was ten,
times the gross collection fromthe 11 ferries in the vyear
after resunption included the value of the Tight to
abatement claim and that in any event the claim for a
decl arati on of abatenent of revenue was barred by the | aw of
l[imtation. On the question of the naintainability of the
suit the two | earned Judges differed. S. K Sen, J.;, held
that the civil court had no jurisdiction to entertain the

suit : Amaresh Roy, J., reached a contrary concl usion. But
consequent upon
541

the findings on the other two issues the Hi gh Court reversed
the decree passed by the Trial Court and dism ssed the suit.
"Ferry’ means "the right to keep a boat for ferrying
passengers, to charge tolls for so doing, and to prevent
other persons fromsetting up another ferry so near and in
such a state of facts as to diminish the custom is a

franchise. It can be created only by grant fromthe Crown,
by prescription or by statute" : Dictionary of English Law
by Earl Jowitt. InIndia the right to ferry is in the

nature of a nmonopoly which entitles a ferryman to carry
exclusively and to collect tolls for carriage of passengers,
animals or goods carried over the line of the ferry. The
Calcutta High Court in Nityabhari Ray and Ors. v. Dunne and
QO hers(2) elaborately exam ned the origin of the right to
ferry in Bengal. The Court observed
"One of the first rules which the Governnent
promul gated in 1772 was to suppress the sayer
duties levied in Bengal. On the 11th June
1790 a regulation was pronulgated for the
gui dance of the Board of Revenue with
reference to sayer or internal duties. That
Regul ation was principally directed against
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venue

sessnent

such sayer duties as were levied in hats or
bazars, and the CGovernnent, although it
expressly declared in it that the inposition

and col lection of internal duties of any ki nd

were exclusively its own privilege and could
not be exercised by any subject without

express sanction yet, in the interest of
the landlords, it adjudged it advisable to
interfere as little as possible wth the

i mposition they levied. This, therefore, is an
express declaration of Governnent that the
Dewani had never re-cognized in private
i ndividuals the right to levy any tolls of the
denom nati on of saver, and this is repeated

the preanble to Regulation XXVII of 1793. Wen

Per manent Decennial Settlement was made, the
of such zam ndari ghats as were all owed was

as an itemof the assessnent and granted to
t he Zamindar. ~ In Regulation XIX of 1816.
Section 9, there was a distinct adm ssion
of this practice. It enacted that if the
profits derived fromany resuned ferry nay
appear /to have been included in the Pernmanent

of the estate to which it has been heretofore
annexed, the Board, or Conm ssi oner, under

orders the inquiry into the nature of the

ferry was conduct ed, rmust report the case
for the orders of the Governor-General in
Council.........

(1) 1. L. R 18 Cal. 652.

542

After the tine of the Permanent Settlenment the
sanme ferries were established by enactnent.
The first Regulation.is XVIIIl of 1806, which

dealing with ferries in the same category as
tolls on boats passing through canals, enacted
that ferries should be established at places
convenient for the public within the 24-
Par gunnahs, and fixed the rates payable tothe
ferryman......... In 1816 ~the Gover nment
considered it expedient that all ferries
shoul d be pl aced under conplete control of the
Col l ectors of Land Revenue. Every owner of a
ferry was licensed, and other person plying a
boat for hire was liable to be convicted and
fined . . . . . . . . | and the boat ‘was to be
confi scat ed. Thi s Regul ation continued till
1819, when it was repeal ed by Regul ati on VI of
that year, and the ferries were then placed
under the superintendence of the Magistrate.
Al inportant ferries were declared public,
and these the Magistrate had the power to
resune. Oher ferries of an uninportant Kkind
were not interfered with further than was
necessary for the maintenance of the police
and the safety of passengers and property."

Two matters appear clear on the findings of the Trial Court
and confirned by the High Court : (1) that the revenue in
respect of the ferries was separately assessed; and (2) that
the right of ferry was recognised as a right to property for

in
th

re

t ake

as

whos
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resunplion of which the Government of the day was liable to
pay conpensation. The ferries were appurtenant to the | ands
of the Zam ndar each ferry being a connecting |link between
two highways on the lands of the plaintiff’s predecessors.
The right lo the ferries was resumed by the Government in
exerci se of the power conferred by Reg. VI of 1819 and the

right of the Zam ndari to receive conpensation for |oss of
the right wis conceded. But on the resunption of t he
ferries no abatenent of revenue payabl e in respect of the

ferries was granted. The result was sonewhat anonal ous.
VWereas the ferries in respect of which the revenue was
separately payable were taken over by the Government by
conpul sory acquisition or by resunption, the Zam ndar stil
remained |iable to pay the revenue assessed thereon. To
meet this argunent, Counsel for the State of Wst Benga
urged that within the amount of conpensation determined to
be payable to the Zam ndar consequent upon resunption of the
ferries, was included the capitalized value of the abatenent
of revenue payable for the ferries. Counsel said that the
CGovernment ~paid - to the Zamindar for resunption of the
ferries Rs. 53,923.40 which was ninety one tines the net
profit

543

made by the Zam ndar annually. He contended on that hypo-
thesis that conpensation conputed on the basis of ten tines
the gross profit earned by the Zam ndar, could only have
been intended to be paid to conpensate the Zami ndar for the
loss of the right tothe ferries as well as the capitalized
value of the revenue attributable to the ferries. The
argunent that a |arger conpensation was paid and on that
account the plaintiff was not entitled to abatenment of
revenue appealed to the High Court. But, in our judgnent,
the record of the case does not support  the conclusion
reached by the Hi gh Court.

The correspondence in relation to resunption of the ferries
may be summarised. Exhibit C datedJune 9, 1854 is a peti-
tion filed by Rani Phul Kumari. who was then the owner of
Paragatia Goas. It is recitedin the petition 'that the
ferries had ceased to be public ferries when  they were
restored to the applicant’s ancestors in the year 1819 under
the orders of the Governor-General in Council, and the,
ferries had since been continued in her—occupation  and
possession. But by an order of the Magistrate of Rajshahye
whi ch was confirned by the Superintendent of Police the rate
or neerick of the ferries had been consi derably lowered and
the result of the interference was that the ferries instead
of being a source of profit were onerous and a source of
expense and trouble. The applicant requested that the
conplaint ’'be investigated and if the conplaint. be  found
true, the applicant may be relieved of paynent of the Suddur
Jumma i.e. revenue. |In a letter dated August 7, 1854 to the
Secretary to the Board of Revenue, the Conmi ssioner of
Nuddea Division, stated that the statements made by Ran
Phul  Kumari were substantially correct, but the revenue
authorities had no power of interference, and that the
report of the Collector of Mur shi dabad was that the
petitioner could not claimany conpensation under Reg. Xl X
of 1816 since the provisions of that enactnent had not been
enforced against her and she was not deprived of the ferry
rights.

On March 15, 1855 the revenue authorities prepared It |ist
of ferries in District Murshidabad to be declared public.
Il a letter dated Septenber 16, 1857 the Magistrate
Raj shahye informed the Conmi ssioner of Rajshahye that the
ferries in Alaipur belonging to the plaintiff’'s predecessors
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did formpart of the estate at the time of decennia
settlenent and that out of (Sicca) Rs. 4,500/-, Rs. 1,000/-
may fairly represent the portion of Koodal ghat ee (one of
t he el even ferries). It appears that it was t hen
recormmended that only the Koodal ghatee al one may be resuned
and the revenue attributable thereto was estimated at Rs.
1, 000

544

By letter dated Novenber 25, 1857 of the Governnent of
Bengal the Comm ssioner of Raj shahye was asked to intimate

to the Zam ndar that the Lieutenant Governor was willing to
all ow abatenent of the Jummma of the estate in which the
ferry was situated to the extent of Rs. 1,000/- as

conpensation for |oss of the ferry.

In letter dated January 8, 1858 from the Governnent of
Bengal it was recited that in regard to the conpensation for
resunmption of the ferries, the CGovernment desired that as
usual it may be fixed at 10 years’ purchase of profit during
the first year after resunption, unless any other schene not
nor e di sadvant ageous to Government was proposed or agreed to
by the owners.

By letter dated April 4, 1860 from the CGovernment of Bengal
the Comm ssioner of Rajshahye Division was informed that
certain ferries which were resuned by the Government orders
on the ground that those ferries were the only profitable
ones out of the eleven which were situated upon the estate,,
the amount of Jumma of Rs. 1,000/- which had been renitted
was di sproportionately snmall when conpared with the profits
derived fromthe resunmed and unresumed ferries, and that the
CGovernment had "come to the conclusion” that the nost advis-
able course wll be to declare the whole of ~the eleven
ferries public under the provisions of Regulation VI of 1819
and to conpensate the proprietor in the usual nmanner wth
ten vyears’ purchase of actual collections during the  first
year of the resunption.”

By his letter dated Septenber 20, 1860 to the Governnent of
Bengal the Conm ssioner of Rajshahye Division stated that
total conpensation payable to the Zanmndar for the It
ferries aggregated to Rs. 53,923-4-6 according to the
principles determined by the Governnent, -and that the
Zam ndar of Pargana Goas had petitioned the Collector  of
Mur shi dabad on Septenber 3, 1860 that she should be allowed
the annual rem ssion of revenue to the extent of (Sicca) Rs.
4,500/- for all the ferries and soliciting that the matter
may be adjusted as. soon as possible.

Finally by letter dated Novenber 3, 1860, < the Governnent
sanctioned paynent of Rs. 53,923-4-6 as conpensation for the
eleven ferries of Pargana Goas, and that the | arrangenent
cancel led the offer of a rem ssion of Jumma to the extent of
Rs. 1,000/- per annumnmade in the letter stated Novenber 25,
1857, for the Koodal ghatty Ferry.

It is clear that originally it was proposed to resune only
one or sone but not all the eleven ferries, and abate the

revenue by Rs. 1,000/-. Later it was decided to resunme —all
the ferries
545

in Huda Al aipur and to pay conpensation at ten tinmes, the
amount of profit determined "on the basis of one year’s
wor ki ng of the ferries" after they were taken over.

It was urged, however, that the Zam ndar was receiving out
of the, 11 ferries a gross incone of only Rs. 5,392/they
were liable to pay Rs. 4,800/- being the revenue payable to
the Governnent, only the balance of Rs. 592/- renained on
hand with the Zami ndar. Unless the abatenent of revenue was
taken into account the Zam ndar, Counsel for the State
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urged, could not have been given as conpensation nearly a
hundred tinmes the anobunt of the net annual profit from the
ferries. But the argunment proceeds upon several assunptions
whi ch are not supported, by evidence. There is no evidence
that the plaintiff’s predecessors were making only Rs.
5,392/- gross out of the ferries. It cannot be assumed that
because the Governnent collected fromthe 11 ferries Rs.
5,392/- in the first year after the ferries were taken over
and the Zamindar was liable to pay Rs. 4 800/ that the net
annual profit of the Zamindar fromthe ferries ’'was Rs.
592/ -

There is nothing in the correspondence to indicate that any
part of the conpensation was to include the capitalised
value for abatenent of revenue. The ferries were regarded
as assets belonging to the Zam ndari and were separately

assessed to revenue. It was but just that the revenue
assessed upon the ferries should, to the extent of
resunption or _—acquisition of ferries, be abated. In the

absence of any evidence to prove that the Government took
into account the value of abatenent of revenue and the
Zam ndar —agreed to recei ve conpensation, agreeing still to
pay the revenue in respect of the ferries resunmed, the
conclusion inevitably follows that on the resunption or
acquisition of the ferries the Zam ndar ceased to be |iable
to pay the annual revenue assessed upon the ferries.

There is no evidence of a witten clai mnade by the Zam ndar
for abatement of revenue since 1860, and we-are wunable to
infer from that circunmstance anything adverse to t he
plaintiff For many years, the Pargana was in the possession
of the Court of Wards and it isthe case of = the plaintiff
that fromtine to tine requests were nade for abatenent of
revenue, but no relief was given and the revenue including

the revenue fromthe ferries was recovered fromthe Zam ndar
under threat of coercive process.” No inference from the
delay in making a claimfor abatenent of revenue arises.

The High Court was of the view that the claimnmade by the
plaintiff was barred by the law of Ilinitation. The
plaintiff was claimng in this suit the amount of revenue
recovered fromhim

546
in excess of the anpbunt |awfully due from hi mand he cl ai ned
a declaration that the revenue stood abated. Right” to

collect revenue which 1is not due cannot be acquired by
prescription, and if the plaintiff had been conpelled to pay
suns of noney which he was not liable to pay the claimcould
properly be nade within three years fromthe date on which
the paynment was nade. The Trial Court was, in our judgnent,
right in holding that an anpbunt of Rs. 14,440/- was properly
recover abl e. The Trial Court was also right in declaring
that there was conplete extinction of liability to pay
revenue in respect of the 11 ferries. To the claim for
declaration of the right to abatenent there is, in our judg-
ment. no bar of limtation. Each demand for recovery by the
CGovernment confers a fresh cause of action. 1In any event,
there is nothing on the record which suggests that the claim
for abatenents was refused, before the suit.

It was urged also that the suit as filed in the Gvil Court
for abatement of revenue was not mmintainable. This plea
was not raised in the Trial Court. It was submitted in the

Trial Court that sone of the ferries in question on
partition of India fell within the District of Rajshahye in
East Pakistan, and on that account the Court has no,
jurisdiction to try the suit. It is conmon ground that the
State of West Bengal was realising the. entire revenue from
the plaintiff after the partition of India into the Dom nion
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of India and the Dom nion of Pakistan, in respect of Account
No. 523-3 of the Miurshidabad Coll ectorate, notw thstanding
that sonme ferries forned part of territory of East Pakistan.
In the viewof the Trial Court the State of Wst Benga

adopt ed i nconsi stent defences. While realising the revenue,
the State clainmed that the entire revenue-paying estate was
within its jurisdiction, but when the plaintiff clainmed
abatement of revenue the State pl eaded that because sone
portion of the property in respect of which abatenment was
clainmed had fallen within the Dominion of Pakistan, the
Court had no jurisdiction. It was not wurged before the
Trial Court that it was inconpetent to entertain the suit
for abatement of revenue. Before the High Court the two
| ear ned Judges who heard the appeal differed. Amaresh Roy,
J., observed that the State of West Bengal had never raised
the plea that the Gvil Court was inconpetent to try the
suit. The | earned-Judge observed that even after the atten-
tion of the Governnment Pleader for the State was invited
thereto |lie declined to adopt that plea and it was not open
to the Court of its own "to take up the contention and to
non-)Suit- the plaintiff." S. K Sen, J., was of the view
that the Cvil Court was not conpetent to entertain the

Suit. Apparently the plea was never raised in the witten
statenment and was not argued even after one of the Judges in
the High Court invited counsel to argue it. It is

undi sputed that there is no express bar ‘under any
547
of the statutes to the maintainability of the present suit,
nor is our attention invited to any provisions of law or
ci rcunst ances which may justify an inferenceto that effect.
In deference to the view expressed by S. K Sen J.. we my
briefly refer to the statutory and adm nistrative orders on
which reliance was placed by counsel for the State to
support the view expressed by the learned Judges. Section 9
of Regul ation Xl X of 1816 provided
“"In the wevent —of Jits appearing that the
profits derived fromany resuned ferry may
have been included in the permanent settl| enent
of the, estate to which it has heretofore been
annexed, the Board or Commi ssi oner under whose
orders the inquiry may be conducted, shal
report the circunmstances, with an opinion on
the merits of the claim for the consideration
and orders of the Governor-General in Council
and the courts of judicature shall” not- take
cogni zance of any claim to deductions or
conpensations on account of the tolls |evied
at any ferry or ghaut.”
Thi s section does not exclude the jurisdiction of the G vi
Court to entertain a claim for abatenment of revenue
separately assessed in respect of a ferry which has been-
resurmed or has been conpul sorily acquired. Regulation 19 of
1816 was repealed by Regulation VI of 1819 by which the
management of the ferries was transferred fromthe Collector

to the Magistrate. Clause Ill of Regulation VI of 1819,
insofar as it is relevant, provided
"First. No ferries shall be hereafter

considered public ferries, except such as nay
be, situated at or near the Sadr Stations of
the severed Magistrates or Joint Magistrates,
or such as may intersect the chief nilitary
routes or other much frequented roads, or such
as fromspecial considerations it may appear
advisable to place under the nore imediate
managemnent of the Magistrates and Joi nt
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Magi st r at es.

Second. The CGovernnent reserves to itself the
power of determining fromtinme to tinme, what
ferries shall wunder the preceding rule be
deemed public ferries and as such shall Dbe,
subject to the inmediate control of the
Magi strates and Joint Magi strates,

Thi rd. It will be the duty of the Severa
Magi strates and Joint Magistrates to prepare
lists of the ferries which in their judgnent
shoul d under the foregoing rules be

548
considered to be public ferries, and transit
them as soon pr epar ed t hrough t he

Superintendents of Police for the information

and orders of Covernment."
Clause |1V dealt with the power .of appointing proper persons
to the charge of the public ferries, for the purpose of
regul ating the nunber and description of boats to be
mai ntai ned ~for preventing, exactions- and generally for
promoting  the efficiency of the Police and the safety and
conveni ence of the comunity.” Cause VI declared that the
exclusive right to ply public ferries shall belong to
CGovernment and no person-shall be allowed to, enploy a ferry
boat plying for hire without the previous sanction of the
Magi strate. The other clauses dealt w th the procedure and
powers of the Magistrate with regard to public ferries.
This Regul ation dealt with the power of the Governnment of
Bengal to declare a particular ferry to be a public ferry
and to manage it. There is nothing in the Regulation which
excludes the jurisdiction of the civil Court inthe nmatter
of revenue qua a private ferry resuned, -, or acquired.
Regul ation VI of 1819 was repeal ed by Act ‘1 of 1866. By 2
of Act 1 of 1866 Act it was provided that every ferry ' which
has been or may be declared to be public ferry wunder the
provi sions of Regulation VI of 1819 shall bel ong exclusively
to the Governnent. By S. 4 it was provided that all' clains
for conmpensation which may be preferred by any person or
persons for 1loss which may be sustained by them in
consequence of any ferry having been declared public as
aforesaid shall be inquired into by such Magistrate, who
shall award compensation to any such person or persons - who
may appear justly entitled thereto. But Act 1 of 1866 has
no application because the ferries of plaintiff’'s
predecessor were resuned by the Government between the years
1857 and 1860. In any case there is nothing to showin any
of the provisions to which our attention was invited that a
suit for abatenent of revenue for resunption of the ferries
is excluded fromthe jurisdiction of the Gvil Court.
In Secretary of State for I ndi a in Counci | V.
Mahar aj adhi raj a Kaneshwar Si ngh Bahadur (1) on which- Counse
for the State relied it was held by the H gh Court of ' Patna
that the jurisdiction of the Cvil Court was barred by
inmplication in respect of a suit filed on the ground  that
conpensati on awarded was i nadequate and was based on wong
principl e. That case has, in our judgment, no bearing on
t he present case. The nmethod for deternmining the
conpensation is provided by Act 1 of 1885 and the Civi
Court’s jurisdiction to determ ne conpensation may pro tanto
e deenmed excl uded.
(1)1.L. R 15 Pat. 246.
5409
Reliance was also placed upon r. 159 in the Bengal Tauz
Manual , 1940, which contains rules for the collection of and
accounting, for Iand revenue and cesses in Bengal. Rul e

may b
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159, insofar as it is relevant, provided
"The power of sanctioning abatenent of the re-
venue or rent denand of an estate during the
currency of a settlenent will be exercised by
Col | ectors, Comm ssioners, and the Board of
Revenue as shown bel ow
The diverse clauses of r. 159 vested power in different
classes of officers to sanction abatenent of rent or
revenue. For instance, the Collector had power to sanction

abatement of rent or revenue upto a total of Rs. 1,5001- in
a single year in all estates managed direct by t he
Provincial Governnent : the Conm ssioner had power to
sanction abatenent of revenue upto Rs. 5, 000/. Again the

Col l ector had power to sanction abatenment of revenue in
temporarily-settled estates bearing a revenue not exceeding
Rs. 5001-. It was also stated that the Collector had power
to sanction in all ‘estates abatenents in consequence of the
acqui sition of ~land under the Land Acquisition Act 1 of
1894, ' and the Board of Revenue alone had power to sanction
abatement's ~due to diluvion, ascertained after a survey
conduct ed under Act | X of 1847. The Board al one had power
to sanction abatenent of rent or revenue in other cases not
specified in r. 159. ~“The Bengal Tauzi Manual 1940 does not
di scl ose the authority under which it was published, and the
sanction behind the rules. The Board of Revenue from tine

to tinme publ i shed i nstructions relating to t he
admi ni stration of revenue |aws. The rules and instructions
set out in the Manual are apparently not statutory. Even

assumng that they ‘are statutory there is nothing to
indicate that they exclude thejurisdiction of ‘the Gvi
Court in respect of matters relating to abatenent of revenue
in the civil suits, and as rightly conceded by counsel for
the State of West Bengal there is no evidence that any rule
like r. 159 was in operation at the time when the ferries
bel onging to the Zam ndar were resuned or :acquired by the
CGovernment of the Province of Bengal.

S. K. Sen, |., was, in our judgnment, in error in/ holding
that the Cvil Court had no jurisdiction to entertain the
claim for abatement of revenue and for a declaration that
the plaintiff was not liable to pay revenue in respect of
the ferries which were resuned by the Government.

The appeal is allowed. The order passed by the H gh Court
is set aside and the order passed by the Trial Court is
restored with costs in this Court and in the H gh Court.
V.P.S. Appeal all owed,

8-1L436 Sup /71
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