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The Government of West Bengal appointed the Fourth Pay
Conmi ssion in the year 1995. Wth the concurrence of the High Court, the
State Governnent included the Calcutta High Court enployees in the
ref erence. Subsequently, on the representation of the enpl oyees of the
Calcutta Hi gh Court, the Chief Justice of the H gh Court appointed a Three
Judges Committee to examine the feasibility of making pay rules for themin
exerci se of powers under Article 229 of the Constitution of India. After
exam ning the said commttee s report, the Full Court resolved to constitute
a Commttee of five-Judges to advise the Chief Justice in fram ng the
rel evant rules. The five-Judge Comittee examined the matter in detail and
made two sets of draft Rules - the Calcutta H gh Court Services (Conditions
of Service & Recruitnent) Rules, 1998 and the Cal cutta H gh Court Services
(Revision of Pay & All owances) Rul es, 1998. The Chief Justice approved
the said two sets of Rules (for short the "draft Service Rules’ and ’draft Pay
Rul es’) and sent themto the State Governnent for approval of the Governor
under the proviso to Article 229(2).

2. The State CGovernment sent a reply dated 21.11.1998 expressing its
inability to recormend the two Draft Rules for approval of the Governor
for the foll owi ng four reasons

(a) Creation of new posts by the Chief Justice, proposed under the
draft Service Rules, was not contenpl ated under Article 229.

(b) The terms of reference to the Fourth Pay Conmmi ssion included
the Hi gh Court enpl oyees. The report of the said Pay
Conmi ssion had al ready been received by the Governnent on

31.5.1998.
(c) Approval of the draft Pay Rules for the Hi gh Court enployees
will result in treating themon a basis different fromother

CGovernment enpl oyees and that will create unjust inequality,
apart fromadmnistrative problens to the State Governnent.

(d) The State was unable to bear the financial burden that would
arise if the two sets of rules were introduced.

3. The High Court in its letter dated 21.12.1998 expressed the view that
such rejection was not proper and against the spirit of Article 229. This
brought forth a reply dated 11.1.1999 fromthe Chief Secretary (second
respondent) to the Registrar of the Hi gh Court, pointing that on three earlier
occasions (in the years 1971, 1981 and 1990), the H gh Court enpl oyees

were included in the reference to the State Pay Conmi ssions with the
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concurrence of the High Court and the recommendati ons of the said Pay

Conmi ssions were fully inplenented in the case of H gh Court enpl oyees

also. The letter further stated that the State’s decision not to recommend the
draft Rules for approval of the Governor was in conformity with the
constitutional provisions. Being aggrieved, the petitioner, an association of
H gh Court enployees, filed this petition challenging the refusal by the State
Government, to approve the draft Service Rules and draft Pay Rules. The
petitioner sought the following reliefs : (i) a declaration that the first
respondent has acted arbitrarily, irrationally and in a discrimnatory manner
and its comunications dated 21.11.1998 and 11.1.1999 are

unconstitutional, null and void; (ii) a direction to the State Governnment to
recormend to the CGovernor, approval of the said Rules under Article

229(2); and (iii) a declaration that the first respondent and/or the Governor
shoul d grant approval to the draft Service Rules and draft Pay Rul es.

4. On hearing the petition, this Court made an order dated 18.11.2003
directing the constitution of a Special Pay Conm ssion. The operative
portion of the said order is extracted bel ow

“I'n the instant case, the prinmary reason for refusal of grant of approval by
the CGovernor has been the Governnent’s claimof inability to bear the
financi al burden inposed by the draft rules. The Governor, under Article
229(2) has the power to refuse grant of approval, provided there is "very
good reason" for the same. It cannot be said that there has been no
exchange of views between the Chief Justice and the State Governnent.

The correspondence between the State Governnent and the Chief Justice
comencing from 21, 11. 1998 reveal sufficient degree of exchange of

i deas. During the negotiation between the Government and the Chief
Justice, both sides expressed their respective views on the matter.
However there is no neeting point.

The Governnment will have to bear in mind the special nature of the work

done in the H gh Court of which the Chief Justice and his colleagues al one
could really appreciate. If the Governnent does not desire to neet the

needs of the Hi gh Court, the admnistration of the High Court will face
severe crisis. Hence, a special Pay Conm ssion consisting of Judges and

the Adm nistrators shall be constituted by the Chief Justice in consultation
with the Government to make a report and on receipt of such report, the

Chi ef Justice and the CGovernment shall thrash out the probl emand work

out an appropriate fornmula in regard to pay scales to be fixed for the High
Court enpl oyees. Let such action be taken within 6 nonths from today.

List the petition after receipt of the report fromthe H gh Court or the
Government . "

5. In pursuance of it, a Special Pay Comm ssion consisting of five
menbers \026 three Judges representing the Hi gh Court and two Principa
Secretaries representing the State Governnent - was constituted by the Chief
Justice. The Conmittee, after a detailed consideration, submitted its Report
dat ed 30.8.2004 consisting of 16 recommendati ons. As the di spute has now
narrowed down to a single issue, as we will presently point out, we extract
bel ow only those portions of the report relevant to the issue

"The Special Pay Commission constituted by the Hon' bl e Chief Justice

has tried to approach the problens which have surfaced during the process
of fixation of pay scales of the enployees of the H gh Court keeping in
mnd the stand of financial inability expressed by the State CGovernnent
and the work pattern and special needs of the H gh Court adm nistration.

In order to reach a neeting point, the Comm ssion as a matter of policy
agreed that the scales of pay as suggested by the State Governnent on the
recomendati on of the Fourth Pay Conm ssion be accepted with effect

from 1st January, 1996, with certain alterations on account of the onerous
nature of the jobs performed by the Hi gh Court enpl oyees in conparison
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to their counterparts in the State Government and the higher entry |eve
qualifications prescribed for the sane nonenclature of jobs. It was al so
proposed that in sonme cases the benefit allowed at the Entry Level be
allowed in the senior/pronotional post at the time of fixation of pay in the
revi sed scal e.

- \ 005\ 005\ 005\ 005. .
The Committee accordingly reconmended as follows :

1. The Scal es of Pay as suggested by the State Governnment on the basis of

the recomendati ons made by the Fourth Pay Conmi ssion be accepted in

nost cases with higher initial benefits for the different categories of staff
of the Calcutta Hi gh Court, both on the Original and Appellate Sides as
recommended by the Special Pay Commi ssion and set out in the chart

her et o annexed.

2. Such higher initial benefits will in certain cases be by way of nerger of
the Special Pay enjoyed at present by the incunmbent in the revised scale of
pay together with additional Special Allowance or by way of suitable

i ncrenent s/ boosters with effect from 1st January, 1996.

(3 to 12. Recommendati ons relating specific categories of posts omtted as
not rel evant)

13. In nost of the /'other categories the Pay Comn ssion recomends

that pay be fixed in the revised scale with a higher initial start two
st ages above the entry point. Existing enpl oyees nmay be placed in the
correspondi ng revi sed scal e/ (s) at two higher stages in the scale by
way of fitment.

14. [onmitted as not relevant]

15. Al other benefits under the pronotion policy statenent, fitment in the
revi sed scal es, career advancenent schene, special pay and all owance,

nmedi cal benefits, |eave travel concession etc., being extended to the

enpl oyees of the State Governnment, be extended nmutatis nutandis to al

staff of the High Court as well.

16. An Anonalies Conmittee be constituted by the Hon’ ble Chief Justice
to renove any anonulies that may surface in giving effect to and
i mpl enenting the recomrendati ons whi ch are accepted.

The Pay Conmi ssion has prepared a chart setting out the different posts
available in the H gh Court up to the post of Deputy Registrar which is
equivalent in rank to a Deputy Secretary in-the governnent establishnment

and the recomrended enol unents applicable to the di fferent categories of
staff, both in the pre-revised scales and the revised scales with effect from
1st January, 1996. The chart al so contains the reasons for such
recomendati ons and is annexed to and forns part of this report."”

[ Enphasi s suppl i ed]

The chart enclosed to the report |listed 65 categories of posts. The two
representatives of the State Governnent however added the foll owi ng note
of di ssent

"I n respect of Serial Nos.31 to 49, 64 and 65 the view of the Menbers
representing the State Governnent is that pay in respect of the said posts
shoul d be re-fixed in the correspondi ng revised scale w thout any higher
initial start, but with Special Allowance of Rs.200/- per nonth for the
posts at Serial Nos. 31 and 32, Special Allowance of Rs.100/- per nonth
for posts at Serial Nos.33 to 39 and Special Allowance of Rs.75/- per
nonth for posts at Serial Nos. 40 to 49, 64 and 65."
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Serial Nos.31 to 49 in the chart related to the posts of U D. Assistant, Court
Clerk, LD Assistant, Salary Typist, Extra Typist (regular), Tel ephone
Qperator, Driver, Miuharir Gade |, Miharir Grade 11, Bank O erk, Record
Arranger, Daftry, Jamadar, Senior Mali, Goup D (Regular) \026

Peon/ Or der | y/ Bor kondaz/ C eaner/ N ght Guard, Farash, Mli, Visthi,

Sweeper, respectively. Sl. No.64 referred to G ade

Peon/ Dur wan/ Bur kandaz and Sl .No. 65 referred to Grade | Visthi/ Sweeper).

6. The said report was filed before this Court. The petitioner and the High
Court filed their respective affidavits on 16.11.2004 and 17.1. 2005 praying
that the note of dissent by the two State representatives on the Cormmittee be

i gnored, and the reconmmendati ons of the Special Pay Commi ssion be

accepted in toto. The State Governnent, however, filed an affidavit dated

20. 12. 2004 praying that the recomendati ons nmade by the Special Pay

Commi ssion in its report dated 30.8.2004 be nodified in the light of its
suggesti ons and subm ssions (rmade in the said affidavit). Wth reference to
para 13 of the recomrendati ons of the Special Pay Conm ssion, the State
subnmitted thus :

"Wth reference to 13th reconmendation nmade by the Special Pay

Conmi ssion, | submt that it was suggested that with higher start at

3rd/ 4th/5th stage in different posts at the entry level as well as for

seni or/ pronotional posts-at the time of fixation of pay in the revised scale,
inmply allowi ng a secondary/ new scale of pay for all the enpl oyees
irrespective of any speciality or specific reason. That will be against al
norns of pay scal e determi nation and fixation of pay at the entry | evel as
wel | as fixation of pay on pronotion."”

7. VWen the matter came up on 11.2.2005, this Court adjourned the case
to enable the Chief Justice and the concerned Mnisters of Finance and Law
to neet and work out a satisfactory solution based on the recommendati ons
of the Special Pay Conmi ssion. Accordingly, a neeting was held between

the Chief Justice and the Mnisters in charge of the Finance and Law
Departments on 13th and 18th April, 2005. After detail ed

del i berati ons/di scussions, all the pending issues were sorted out

unani nously as recorded in para Nos.1l to 11 of the /of the neeting (duly
signed by the Chief Justice and the two Mnisters) ‘are extracted bel ow
"After detailed deliberations on the reconendations of the Special Pay
Conmi ssion in respect of each of the posts shown in Chart A appended to
the report of the Special Pay Conmi ssion, it was unani nmously agreed

t hat\ 026

1. In respect of the posts at serial nunbers 1, 2, 4, 5, 7-9, 11-30, 50-
53, 56-63, the reconmendations of the Special Pay Commrission
woul d be accept ed.

2. In respect of the posts at serial nunbers 31-49, 64 and 65, the
recomendati ons of mmjority nenbers of the Special Pay
Conmi ssi on woul d be accept ed.

3. In respect of the post at serial nunmber 3 (Officer-on-Special Duty),
the sanme scal e of pay and special allowance as applicable to the
post of Assistant Registrar, H gh Court would be prescribed.

4, I n respect of the post at serial nunber 6 (Assistant Registrar), pay
woul d be fixed in the revised scale of pay of Rs.8,000-Rs. 13,500

with higher initial start at Rs.9,100/- and, in addition, a specia

al | owance of Rs.200/- would be all owed.

5. In respect of the post at serial nunber 10 (Stanp
Reporter/Additi onal Stanp Reporter), the recommendati ons of the
Speci al Pay Commi ssion would be accepted with the nodification
that no additional increnent for |aw degree would be all owed.
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6. In respect of the post at serial nunber 21(A) (Technical Assistant
in Judges’ Library), pay would be fixed in the corresponding

revi sed scale (Rs.4,500-Rs.9,700) with higher initial start at

Rs. 4, 800/ -.

7. I'n respect of the post at serial nunmber 54 (Typist Gade-1), pay
woul d be fixed in the corresponding revised scal e of pay

(Rs.4,000-Rs. 8,500) with higher initial start at Rs.4,125 and, in
addition, a special allowance of Rs.100/- would be all owed.

8. In respect of post at serial number 55 (Shorthand- Typist), pay
woul d be fixed in the corresponding revised scal e of pay
(Rs. 4,000-Rs. 8,850) with higher initial start at Rs.4,550/-.

9. The fixation of ‘pay of the existing enployees of the H gh Court
in the revised scal es woul d be done in accordance with the

principles laid down in Rule 7 of the Wst Bengal Services

(Revi si.on of Pay and All owances) Rules, 1998. A copy of the

rules is encl osed.

10. Subj ect to para 9, ot her recommendati ons of the Special Pay
Conmi ssi on woul d be accepted.”

11. These decision would formthe basis of the Calcutta Hi gh Court
Services (Revision/of Pay and Al l owances) Rules to be framed in
accordance with Article 229(2) of the Constitution of India and the
provi so thereunder."”

8. VWen this case came up before this Court on 2.5.2005, the parties
reported that all the outstanding issues had been sorted out as per the

deci sions taken at the joint neeting held on 13/18.4.2005. A joint request

was nmade by all the parties for adjourning the matter till July, 2005 to enable
them make necessary changes in the draft Pay Rul es.

9. The High Court nodified the draft Pay Rules in accordance with the
deci sions taken at the neeting M nutes dated 13/18.4.2005. The draft of the
rules so nodified, titled 'Calcutta H gh Court (Appellate Side & Origina

Si de) Services (Revision of Pay & Allowance) Rules, 1998 (for short

"nodi fied draft Pay Rules’) was forwarded to the State Governnment. The

State CGovernnent by letter dated 22.6.2005 objected to the second para of
Rul e 4 and sought its deletion. Another objectionwas al so raised, which was
subsequently sorted out.

10. Rule 4 of the nodified draft Pay Rules, is extracted bel ow

"4. Fixation of initial pay in the revised scale:- The principles of
fixation of initial pay in the revised scale as laid down in rule/'7 of the
West Bengal Services (Revision of Pay & All owances) Rul es, 1998 shal

apply mutatis nutandis to the Oficers and staff of the H gh Court on its
Appel l ate Side and Original Side.

After fixation of pay in the corresponding revised scale of pay follow ng
the principles of rule 7 of West Bengal Services (Revision of Pay &

Al | onances) Rules, 1998, existing enpl oyees shall be placed at two

stages higher in the revised scal e(s).

Not e: The expression 'Existing enployees’ shall nean the enpl oyees on
the Appellate side and Oiginal Side of Hi gh Court who were in Court’s
service on 31.12.1995 and who did not retire fromCourt’s service on
31.12.1995 and who did not retire fromCourt’s service in the afternoon of
that date."

(enphasi s suppli ed)

Rule 7 of the West Bengal Services (Revision of Pay and Al |l owances)
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Rul es, 1998 (for short 'State Pay Rules’) referred to in Rule 4 of the
nodi fied draft Pay Rules, to the extent relevant for our purpose, is extracted
bel ow :

" 7. Fixation of initial pay in the revised scales of pay :- (1) The initia
pay of a CGovernnent enpl oyee who elects to draw pay in the revised scale

of pay from any date between the 1lst January, 1996 and the 1st January,

1997, or who is deened to have el ected under sub-rule (3) of rule 6 to be
governed by the revised scale of pay on and fromthe 1st January, 1996,

shal I, unless in any case the Governor by special order directs otherw se,

be fixed separately in respect of his substantive pay in the permanent post

on which he holds a lien, or would have held a lien had his |lien not been
suspended, and in respect of his pay in the officiating post held by himin
the followi ng manner, nanely :-

(i) an anount representing 40 per cent of the basic pay in the existing
scal e including stagnation increnents, if any, shall be added to the existing
emol ument's of the enployee;

(ii) after the existing enolunments have been so increased, the pay shal
be fixed in the revised scale at the stage next above the anopunt thus
conput ed

Provi ded that \026

(a) if the mnimum of the revised scale is higher than the anount so
arrived at, the pay shall be fixed at the mini numof the revised scale;

(b) if the anpbunt so arrived-at is higher than the nmaxi num of the
revi sed pay scale, the pay shall be fixed at the maxi mum of the revised
scal e, the bal ance remmini ng as personal pay to be adjusted against
stagnation increment as and when it becones due:

provi ded further that subject to the other provisions contained el sewhere in
these rules, the personal pay so determ ned and remaining after absorption

of a portion of it in stagnation increnents, shall be treated as an el ement of
basi ¢ pay for the purpose of fixation of pay on pronotion/appointnent of

the CGovernnment enpl oyee to hi gher post or advancenent to higher scale.

Expl anati on \ 026 For the purpose of this clause the term "existing
emol uments’ shall nean the existing enmol unents as defined in clause (b)
of sub-rule (1) of rule 3;"

11. The Regi strar-General sent a reply dated 24.6.2005 stating that the
second para of Rule 4 was in terns of the decisions arrived at 'the meeting
M nutes dated 13/18.4.2005. In its reply dated 6.7.2005, the State
CGovernment deni ed the sanme, observing thus :

"It is submitted that there was no decision to allow tw additiona
increnents to the existing enployees after fixation of pay in the revised
scal es in accordance with the principles laid down in Rule 7 of the Wst
Bengal Services (Revision of Pay & Al owances) Rul es, 1998.

It is also submtted that keeping in view the observations of the Hon ble
Suprenme Court regarding the special nature of work done in the High
Court, it was agreed to grant higher initial start in nost of the revised
scal es of pay and al so Special allowance with pay for sone of the posts.
Enpl oyees of the State Governnment are not entitled to such benefits."

In its subsequent letter dated 27.7.2005, the State Governnent further
clarified its stand thus :

"\ 005. during discussion in the neeting between the Hon' bl e Chief Justice
of the H gh Court at Calcutta and the Mnister-in-Charge of Finance and
Judi cial Departments (referred to as joint neeting) held on April 13, and
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April 18, 2005, the Finance Mnister nade it clear that no additiona
increnents could be allowed to the existing enployees after fixation of
pay in the revised scales. However, in view of the observations of the
Hon’ bl e Suprene Court of India regarding the special nature of work in

the High Court, it was agreed to grant higher initial start in nost of the
revi sed scal es of pay and al so special allowance in addition to pay for
sone of the posts.

It is submtted that that the fact that fixation of pay of the existing

enpl oyees of the H gh Court in the revised scal es woul d be done in

accordance with the principles laid down in Rule 7 of the Wst Benga

Services (Revision of Pay & All owance) Rules, 1998 was made clear in

par agraphs 9 and 10 of the of the joint neeting. To enphasize that para

13 of the recommendati ons of the Special Pay Conmi ssion regarding

fixation of pay of existing enployees would be nodified in terns of para

9 of the of the joint neeting, the phrase, "subject to para 9", was used in
para 10 of the of the joint neeting. It is also submitted that in all cases of
revi sion of pay and allowances, the nmaxi mum advant age accrues to the

new recrui'ts joining on or after the date of effect of the the revised scales
of pay.  This is a general feature of pay revision."

Parties have thereafter filed their affidavits before this Court reiterating their
respecti ve stands. ~They have not been able to arrive at a consensus by
nut ual di scussions, on'this issue.

12. In view of the devel opments during the pendency of this petition, the
petitioner made a request during arguments that the relief sought in the wit
petition may be suitably nmoul ded by reading the prayer in the wit petition
as one seeking a direction to the State Governnent to recomend the

nodi fied draft Pay Rules (instead of the draft Pay Rules earlier nade) to the
Covernor for approval under Article 229(2). W permitted the petitioner to
file a formal application for nodification of the prayer as the | earned counse
for the State and the H gh Court had no objection for such forma

amendment. Such an application for anmendment of prayer was filed on

13.9. 2006 and was represented after curing defects on 20.11. 2006. The said
application for anendnent is allowed.

13. It is not in dispute that when the Chief Justice and the Mnisters nmet on
13/ 18. 4. 2005, the second part of recomrendation No.13 of the Special Pay
Conmi ssion, that the existing enmployees of the H gh Court shoul d be given
two increments, on fixation of pay in the corresponding revised scal e of pay,
was al so di scussed and a decision was taken on the recomendation. The
agreed M nutes of the neeting, duly signed, includes a decision on the said
recomendati on. Wile the State Government contends that the agreed

deci si on was not to accept the recomendati on, the Hi gh Court contends to
the contrary. Though the State and the Hi gh Court had thus joined i ssue on
this recommendation, during the hearing, they fairly conceded that as the

M nutes of the neeting dated 13/18.4.2005 were consensual, a decision on

the controversy woul d now necessarily depend upon the interpretation of 'the
M nutes. The arguments by counsel was restricted to this issue. Neither side
made even an insinuation that the other side was nmaking an incorrect
statement. The controversy arises on account of different perceptions of the
meani ng of what has been recorded in the Mnutes. Therefore the only
guestion that arises for our consideration is :

"Whet her the second para of Rule 4 of the nodified draft Pay Rul es

(which requires the existing enployees of the Hi gh Court to be placed at
two stages higher in the revised scale) is in accordance with the of the
M nutes of the neeting dated 13/18.4.2005 ?"

To find an answer, the recomendations of the Special Pay Comm ssion, the
correspondence and exchange of views in regard to points of disagreenent
and the decisions arrived at the neeting M nutes dated 13/18. 4. 2005, will
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observations of this Court made on 18. 11. 2003 when directing the

Constitution of Special Pay Comm ssion, also will have to be kept in view

The Constitutional Provision

14. Bef ore considering the rival contentions, we may refer to Article
229(2) and sonme of the decisions of this Court which have considered its
scope. Clause (2) of Article 229, reads thus:

"(2) Subject to the provisions of any | aw made by the Legislature of the
State, the conditions of service of officers and servants of a Hi gh Court
shal | be such as nay be prescribed by rules nade by the Chief Justice of
the Court or by sone other Judge or officer of the Court authorised by the
Chi ef Justice to nake rules for the purpose:

Provi ded that the rules nmade under this clause shall, so far as they relate
to salaries, allowances, |eave or pensions, require the approval of the
CGovernor of the State.”

In State of Andhra Pradesh vs. T. Gopal akrishnan Murthi [1976 (2) SCC

883], this Court held

"\ 005t he Chief Justice or sone other Judge or officer of the Court authorised
by the Chief Justice is empowered to make rules |aying down the

conditions of service of the H gh Court staff. But if the Rules made under
Clause (2) relate to salaries, allowances, or pensions then since in themis
i nvol ved the question of finance the fram ng of the rules under C ause (2)
requires the approval of the Governor\027that neans the State Governnent.
One shoul d expect in'the fitness of things and in view of the spirit of
Article 229 that ordinarily and generally the approval should be accorded.
But surely it is wong to say that the approval is a mere formality and in
no case it is open to the Governnment to refuse to accord their approval\005.
It is, however, not possible to take the viewthat nmerely because the State
Covernment does not see its way to give the required approval it wll
justify the issuance of a wit of mandanus under Article 226 of the
Constitution as if the refusal, of the State Governnent was ultra vires or
made nmala fide and arbitrarily.”

In Suprene Court Enpl oyees Wel fare Association v. Union of India [1989

(4) SCC 187], this Court observed that the Chief Justice has to apply his
mnd to the fram ng of the Rules and the Governnent has to apply its mind

to the question of approval of the Rules framed by the Chief Justice relating
to salaries and all owances. The application of mnd will include exchange of
t hought s and vi ews between the Governnent and the Chief Justice and it is

hi ghly desirable that there shoul d be consensus between the two. The Rul es
framed by a high dignitary such as the Chief Justice should normally be
accepted by the Governnent. Unless there is very good reason not to grant
approval, the approval should al ways be granted.

This Court in C G Govindan vs. State of Gujarat [1998 (7) SCC 625], stated

t hus :

"\ 005.. the power of the Chief Justice of a H gh Court on the adm nistrative
side to fix salaries of his staff is not absolute. Presumably, since this
woul d require financial outlay and nmay have repercussions on the salaries

of others, approval of the Governor is expressly required.

The Governor, therefore, has a constitutional right to exam ne the proposa

of the Chief Justice relating to the salary of his staff and to either grant
approval or withhold it. Power to grant approval inplies the power to
withhold it. O course the power nust be exercised reasonably and in

public interest. This constitutional nethodology for fixing the salary of the
H gh Court staff should not, ordinarily, be circunvented by the High

Court by passing a judicial order which, in effect, directs the State to grant
the salary scale desired by the H gh Court without the approval of the
Governor. A mandanus of this kind should not be issued unless there is a

br eakdown of the constitutional machinery resulting in grave injustice or
public detriment. There can be genuine differences in perception and
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honest differences of opinion between the Chief Justice and the
Covernor/ State on the question of salaries, allowances or pension of the
H gh Court staff. It is desirable that such issues are resol ved

admi nistratively in a reasonabl e nanner by both sides and the provisions
of the Constitution in Article 229 are honoured."

In Union of India vs. S. B. Vohra [2004 (2) SCC 150], this Court observed

"There cannot be, however, any doubt whatsoever, that while exercising

such a power the Chief Justice of the Hi gh Court would only be bound by

the limtation contained in Clause 2 of the Article 229 of the Constitution
of India and the provi so appended thereto. Approval of the

Presi dent/ Governor of the State is, thus, required to be obtained in relation
to the Rul es containing provisions as regard, salary, allowances, |eave or
promotion. It is trite that such approval should ordinarily be granted as a
matter of course.”

Cont entions :
15. We wi Il next referto the contentions. The petitioners contended thus :

15. 1) The Speci al Pay Conmm ssion has exam ned the issue of pay revision

by keeping in view the financial difficulties expressed by the State
Government as al so/'the work patterns and special needs of the H gh Court

adnm nistration. To reach a neeting point, the Special Pay Conmi ssion,
accepted the revised scal es of pay suggested by the state governnent, on the
recomendati ons of ‘the Fourth Pay Conm ssion, with effect from 1. 1. 1996,
with certain alterations on account  of the onerous and different nature of
chores/work perfornmed by the H gh Court enployees and higher entry |eve
qualifications prescribed for some H gh Court posts, when conpared to
simlar posts under the State Governnment. The alterations/additional benefits
recomended by the Special Pay Commi ssion are

(i) Mer ger of special pay with the existing pay, for purpose of
fitment under the revised pay scale plus grant of additiona
speci al all owance/increnents to certain categories of

enpl oyees.

(ii) Hi gher pay scale (instead of corresponding revised pay scale) to
certain categories of enployees.

(iii) A higher initial start of two stages above the entry point to
certain categories.

(iv) Pl acenent of the existing enployees in the correspondi ng
revi sed scal es of pay, at two higher stages, by way of fitment.

The recomendati ons were consensual in nature. Though the State had

sonme reservations about sone reconmendation, they were 'all sorted out as

per the Mnutes dated 13/18.4.2005. Para 1 of the ' M nutes dated

13/ 18. 4. 2005 confirmed the acceptance of the reconmendati ons of the

Speci al pay commission in regard to posts at Sr. Nos. 1, 2, 4,5 '7to 9, 11 to
30, 50 to 53, 56 to 63. Para 2 of the M nutes confirmed the acceptance of
the recomendations of the mpjority nenbers of the Special Pay

Conmi ssion, in regard to posts at Sl.Nos. 31-49, 64 and 65. In regard to the
posts at Sr. Nos. 3, 6, 10, 21A 54 & 55, the recomendati ons of the Specia
Pay Commi ssion were accepted with sone nodifications as detailed in paras

3 to 8 of the Mnutes. Thus there was agreenent in regard to all the posts
enunerated at SI. Nos.1 to 65 of the chart annexed to the report of Specia
Pay Conmission vide paras 1 to 8 of the Mnutes. No nodification was
suggested in regard to recomendati on No. 13 of the Special Pay

Conmi ssion relating to existing enployees in the M nutes dated

13/18.4.2005. Therefore the recommendation for placing existing

enpl oyees at two higher stages in the revised scale of pay, by way of fitnent
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was accepted by the State.

15. 2) Where a higher pay scale is granted or where the special pay is

nmerged with basic pay for fitnent in the revised scale with grant of specia

al  owance, all enployees - both newWy recruited enpl oyees as well as the

exi sting enpl oyees - are benefited. But where the benefit extended to any
category of post is only a higher initial start by two stages at entry point,
then new recruits will be benefited and the existing enpl oyees in that

category of post will not get any benefit. If the interpretation of the State is
accepted, then the benefit of revised pay scales with higher initial start of
two stages at entry point is extended to new recruits in posts at Sl.Nos. 31 to
49, 64 and 65, w thout making a correspondi ng provision for existing

enpl oyees in those categories of posts. This would |ead to discrimnation
among the enpl oyees hol ding the sanme posts, that is those who are

appoi nted on or after the date when the Rules canme into force (new recruits)
and those who joined service earlier (existing enployees).

15. 3) [f the benefit of second part of reconmendation No. 13 nade by the
Speci al Pay Commi ssion is not given to the existing enployees, the najority
of the enployees of the Hi gh Court will end up not having any relief at all

15. 4) Rule 7 of State Pay Rules relates to fixation of initial pay of new
recruits. It does not apply to fixation of revised pay of existing enployees
by fitment in the revised scale. The purpose of Paras 9 and 10 of the M nutes
was nerely to apply the principles of Rule 7 of the State Pay Rules to

exi sting enpl oyees. Paras 9 and 10 of the Mnutes cannot be read as

rejecting the second part of recomendation No. 13 relating existing

enpl oyees.

16. On the other hand, the State CGovernnent has put forth the foll ow ng
contentions:

16. 1) The State CGovernnent has all along nade it clear that it cannot agree
for placing the existing enpl oyees of the H gh Court at two hi gher stages in
the correspondi ng revised scales. This was reiterated at the neeting on
13/18.4.2005. Para 2 of the mnutes amounts to consent for the first part of
recomendation No. 13. Para 9 clearly states that the fixation of pay of

exi sting enpl oyees of the H gh Court in the revised scales will be as per the
principles laid down in rule 7 of the State Pay Rules. Rule 7 of the State Pay
Rul es does not provide for grant of any additional increments to existing

enpl oyees after fixation of initial pay in the revised pay scale. It is evident
frompara 9 of the Mnutes that the second part of recomendation No.13

of the Special Pay Conmission relating to existing enployees, was not

agr eed.

16. 2) Para 10 of the M nutes dated 13/18.4.2005 begins w th the words
"subject to para 9', followed by the words "other recomendations of

Speci al Pay Comm ssion would be accepted”. In Chandavar kar Sita Ratna

Rao vs. Ashalata S. GQuram [1986 (4) SCC 447], it was held that the

expression ’'notwithstanding’ is in contradistinction to the phrase 'subject
to'; and the term’subject to’ conveys the idea of “a provision yieldingplace
to another provision to which it is made subject. Therefore, the effect of
Para 10 of the Mnutes dated 13/18.4.2005 is that the second part of
recomendati on No. 13 of the Special Pay Conmm ssion regarding existing

enpl oyees, was superseded by, or yielded to para 9 of M nutes dated

13/ 18. 4.2005. The use of the words 'other recomendations’ after the

words 'subject to para 9° would show that what are accepted from out of
Speci al Pay Commi ssion’s recommendati ons are those, which are not

covered by para 9 or which are not contrary to para 9; and Para 9 provided
only for re-fixation in terms of clause 7 and not for grant of two higher
stages in regard to existing enployees. If the intention was to give the

exi sting enpl oyees the benefit of two higher stages as per the second part of
recomendati on No. 13 of the Special Pay Conmi ssion, then it would have

been clearly spelt out in para 9, or the words 'notw thstanding para 9° would
have been used in para 10 instead of ’'subject to para 9°. It was not done.
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Therefore the second part of recomrendation No. 13 of the Special Pay

Conmi ssion to the effect that 'existing enployees may be placed in the
correspondi ng revi sed pay scales at two higher stages in the scale of pay by
way of fitment’ was not accepted.

16. 3) If all the existing enployees are to be given two higher stages in the
scale of pay after fixing the pay in the revised scale, then it would nean that
enpl oyees of the High Court falling in the categories nentioned in Sr. Nos.
1to 9, 11, 13, 14, 15, 17, 18, 19, 21, 23, 24, 25, 26, 31, 50, 51 and 54 who
have been given either the benefit of higher scale of pay, or specia

al  owance, or merger of special pay with special allowance, will also be
entitled to two further increments after fitnment in the revised scale and that
woul d anmount to granting double benefits to those categories of enployees,

whi ch was neither intended nor perm ssible.

16. 4) Rule 7 of State Pay Rules shows that it applies only to existing
enpl oyees and not to newrecruits. Therefore there is no logic in the
contention of the petitioner that Rule 7 of State Pay Rules applies only to
new recrui'ts and not to existing enployees, and the purpose of Paras 9 and
10 of the M nutes dated 13/18.4.2005 was only to nmake the principles of
Rule 7 of State Pay Rul es applicable to existing enployees of the High
Court. In fact Rule 7 of the State Pay Rules applies only to existing

enpl oyees and not to new recruits.

17. The | earned counsel for the H gh Court broadly supported the

subm ssions of the petitioner-Association. He also submtted that there was
no basis for the apprehension expressed by the State that if the second part
of reconmendati on No. 13 of Special Pay Comm ssion relating to existing

enpl oyees, is accepted, it will lead to conferring double benefits to

enpl oyees falling under categories at SI.Nos. 1 to 9, 11, 13 to 15, 17 to 19,
21, 23 to 26, 31, 50, 51 and 54. He submtted that second part of
recomendati on No. 13 of the Special Pay Comrission was to give the

benefit of two higher stages, only to the existing enployees in those
categories of posts referred in the first part of the recommendation, that is
categories to whom no special benefit has been granted. He submitted that
second part of reconmendation No. 13 would apply to only existing

enpl oyees in the posts at Sl.Nos.10, 12, 16, 20, 22, 27 to 30, 32 to 49, 52,
53, 55 to 65.

Ef fect of Paras 9 and 10 of the M nutes

18. On a careful consideration of the matter, we find that the claimand
contentions of the petitioner Association is based on'the erroneous prem ses
that Rule 7 of the State Pay Rul es applies only to new recruits and not to

exi sting enpl oyees. To support its contention that Para 9 of the M nutes

does not ampunt to rejection of second part of recomendati on No. 13, the
petitioner has tried to offer an alternative reason for the introduction of Para
9 in the Mnutes. The petitioner contends that Rule 7 of State Pay Rul es does
not apply to existing enployees, and the purpose of Para 9 of the mnutes is
only to nmake the principle contained in Rule 7 of State Pay Rul es applicable

to existing enpl oyees.

19. A revision of pay scales, has to be followed by fitment in the revised
pay scales, in the case of all enployees who are receiving pay under the old
pay scales. Such fitnment in the revised pay scales will have to ensure pay

protection, so that the total enolunents are not reduced on fitnment in the
revi sed pay scales. The problemof fitment is noticed in Sanaraditya Pal’s
"Service Law (Second Edition, Page 277) thus :

"A pay scale has different stages. It starts with what is normally known as
initial pay and ends with a ceiling. Each stage in the scale is represented
by what is conmonly referred to as basic pay. The enol unents which an

enpl oyee takes hone is not only the basic pay at a particular stage but

al so other adnissible allowances viz. dearness all owance, house rent

al  owance etc. Wen the existing pay scale (Rs.1,000-100-1, 500-200-




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 12 of

13

5,000) is revised (Rs.2,000-200-3,000-400-10,000) the question of fitnent
arises in this form At which stage of the new pay scale is an enpl oyee

who is at the stage of Rs. 1,300 in the existing scale and is drawing a tota
enol ument of Rs. 3,000 (including all allowances) on the day i nmedi ately
precedi ng the date on which the revised pay scal e becones effective to be
fitted?"

Therefore, a fornmula or principle of fitnent is provided either in the pay
revision Rules, or by a separate order. Such a formula or principle for
fitment is not required in the case of newrecruits as they start at the | owest
stage of the applicable pay scale or at such stage as stated in the terns of
appoi nt nent . Rule 7 of the State Pay Rules relating to fixation of initial pay
in the revised scale of pay thus applies only to existing enpl oyees who have
been extended the benefit of a revised pay scale. The words 'fixation of

initial pay’ in Rule 7 of State Pay Rules, refers to the first pay fixed in the
revi sed scale, on fitment. Therefore the contention of the petitioner that Rule
7 of State Pay Rules is intended to apply only to new recruits and the sole

pur pose of paras 9 and 10 of Mnutes is to apply the principle of Rule 7 of
State Pay Rules to existing enployees is untenable.

20. The second w ong assunption made by the petitioner-Association is

that in addition to getting the benefit of revised pay scales, each enpl oyee of
the High Court shoul d get a special benefit either as a special allowance or

as hi gher pay-scale or ahigher initial start or placenent at a higher stage.
What is overlooked is revision of pay scales is itself the main relief and is a
substantial benefit. Wien the nodified draft Pay Rules cone into effect, al

the enpl oyees of the H gh Court will be entitled to the benefit of revised
scal es of pay. Therefore everyone gets relief. The grievance that unless the
exi sting enpl oyees get the benefit of being placed at two higher stages or

some special allowance, they are not getting any relief, is therefore

unf ounded. Wherever a post carries onerous responsibilities, or specia
functions, the Special Pay Conmi ssion has taken note and provided, in
addition to the benefit of revised pay scale, either special allowance or a
higher initial start or even a higher pay scale and all such reconmendati ons
have been accepted by the State Government.

21. The contention of the petitioner that when the Rules relating to pay
extend the benefit of revised pay scale with a higher initial start at entry
point for any category of post, the existing enployees in such category

shoul d al so be given a correspondi ng benefit of higher stages after fitnent in
the revised scale of pay, to avoid discrimnation, is also not tenable. There is
no question of discrimnation when a revised pay scale with ahigher initia
start is nade applicable to a category of post, under the Rules, as even

exi sting enpl oyees get the benefit of the revised pay scales by re fixation of
their pay.

22. We also find no basis for the assunption that all categories of

enpl oyees in the Hi gh Court are discharging nore onerous functions than

their counterparts in the State Governnent, and all H-gh Court enpl oyees

wi t hout exception, should therefore receive a higher pay than their
counterparts in the State, even in the absence of any general or special
reasons. Determination of parity or disparity in duties and responsibilities is
a conplex issue and we do not propose to enter upon it. Suffice it to say that
the Special Pay Conmmi ssion has identified the posts which require

addi ti onal benefits and additional relief has accordingly been granted to
them What has not been agreed is a general stepping up of pay for al

exi sting enpl oyees.

23. VWhen the Special Pay Comm ssion recommended that the existing

enpl oyees may be placed at two higher stages in the revised pay scal e by

way of fitment, the State Governnent categorically stated that it was not
agreeabl e to accept the reconmmendati on. The said issue was di scussed at the
neeting on 13/18. 4. 2005 between the Chief Justice and the Mnisters for

Fi nance and Law. The pay scal es applicable to the 65 categories of posts
mentioned in the Schedule to the draft Pay Rul es, were agreed upon, wth
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changes wherever necessary, as per paras 1 to 8 of the Mnutes. The question
of fixation of pay of existing enployees was then specifically dealt with in
para 9 of the Mnutes by providing that the fixation of pay of the existing
enpl oyees in the revised scal es woul d be done in accordance with the
principles laid down in Rule 7 of the State Pay Rules. Para 9 does not
provide that after such fitment, the pay of the existing enpl oyees shoul d be
hi ked by two hi gher stages. Nor does Rule 7 of the State Pay Rul es provides
for it. This neans that the second part of recomendation No. 13 in the
Speci al Pay Commi ssion Report in regard to existing enpl oyees, was nhot
accepted. This is further made clear by para 10 of the M nutes which states
that subject to para 9 other recommendati ons of the Special Pay

Conmi ssi on, would be accepted. That is, any recomendati on of the

Speci al Pay Commi ssion dealing with existing enployees, will yield to para

9 of the Mnutes. Paras 9 and 10 are cl ear, unanbi guous and do not give
room for any doubt. There is therefore no need to subject themto any
special interpretative process. The effect is all the reconendations of the
Speci al Pay Commi ssion have been accepted subject to the changes

i ndicated in paras 1 to 8, and para 9 of the Mnutes dated 13/18. 4. 2005.

24, We are therefore of the view that the second para of Rule 4 of the
nodi fi ed draft pay rules is not -in consonance with what has been agreed
upon by the State Government and the Chief Justice at the nmeeting on
13/18.4.2005, and requires to be del eted.

25. The petitioner contended that the State Government’s refusal is
arbitrary. It is subnmtted that the Special Pay Comm ssi on has considered the
matter in detail and made the recommendati ons and that the Chief Justice

who is the Authority to nake the Rules relating to pay of Hi gh Court

enpl oyees has approved all the recomendati ons of the Special Pay

Conmi ssion. It is contended that the role of the State Government is limted
to approving the rules nade by the Chief Justice in so far as it relates to
sal aries and all owances; and there is no justification for the State to di sagree
with Para 2 of Rule 4 made by the Chief Justice on the recommendati on of

the Special Pay Conmi ssion. Though the power to make rules in regard to

pay and al | owances of the H gh Court enployees is vested in the Chief

Justice subject to any | aw made by the Parlianment, the Constitution has

advi sedly made the power of the Chief Justice to make such rules

condi tional upon approval of such rules by the Governor of the State, that is
the State Governnent. The requirenent of approval under the proviso

Clause 2 of Article 229 is not a nere fornality. W find that the State has
approved all provisions except one clause. It has expressed its inability to
agree to para 2 of Rule 4 as it provides for a general -increase in pay of al
exi sting enpl oyees by two stages, after fixation of pay in the revised pay
scal e. The non-approval is in consonance with the Mnutes of the neeting
dated 13/18.4.2005 between the Chief Justice and the Mnisters representing
the State. But for the unfortunate m sunderstanding relating to second para
of Rule 4 of the nodified draft Pay Rules, the H gh Court and the State

Gover nment have shown understandi ng of each other’s probl ens and by

exchange of views and discussions, sorted out the outstanding issues,

thereby mai ntaining the high constitutional traditions, Therefore there /is no
need for any interference.

26. As all issues have now been sorted out, the State Government will, as
agreed by it, now forward the nodified draft Pay Rul es, excluding the
second para of Rule 4, to the Governor for his approval. In view of the

assurance nmade on behal f of the State Governnent to give approval to the

nodi fied draft Pay Rules we find no need to issue any nmandanus. As the
matter has been pending for long, we are sure that the State will act with
expedition so that the nodified draft Rules will cone into force w thout any
del ay and the enpl oyees of the Hi gh Court will get all their dues in
accordance with the said Rules. Wth these observations, the wit petitionis
di sposed of.




