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ACT:
Constitution of [India, Art. 136--H gh Court--Wether can
function in a capacity ot'her t han t hat of a

"Court--therefore whether special | eave can be granted.
Defence of India Act, 1939, s. 19(1)(f)--Appeal to Hi gh
Court against award of arbitrator--Wether Hi gh Court
persona designata and also functions as arbitrator or
"court’.

HEADNOTE:

The CGovernnent acquired about 500 acres of land from the
respondents under the Defence of I'ndia Act, 1939, and a
settl enent was reached in respect of the conpensation to be
paid for all except about 48 acres of the |and. The
guestion of the conpensation payable for the remaining |and
was referred to arbitration under s. 19(1)(b) of the Act to
be determined in accordance with s. 19(1)(e) which entitled
the respondents to conmpensation at the market value of the
land. The arbitrator considered various sal e deeds produced
before himbut rejected these and fixed the conpensation by
capitalising the annual profits fromthe |ands. In an
appeal against his award by the respondents under s.
19(1)(f) of the Act, the Hgh Court differed “from the
Arbitrator and enhanced the conpensation payable by fixing
it on the basis of a sale deed exhibited before the
arbitrator.

In appeal to the Supreme Court by special |eave given to the

appel lant Collector, it was contended on behalf of the
respondents by way of a prelimnary objection that no
special |eave could have been granted by the Court under

Art. 136 as the judgnment appeal ed against %, as neither that
of a court nor of a tribunal; the H gh Court while acting
under s. 19(1)(f) was a persona designata and not a court or
a tribunal; proceedings before the arbitrator appointed by
the Central Governnent under s. 19(1)(b) were arbitration
proceedi ngs | eading to an award rmade by him when the natter
was taken up in appeal to the H gh Court, the appea
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proceedi ngs did not cease to be arbitration proceedings and their

original character continued so that the decision

nmade by the High Court should also be considered as an award
and the High Court considered as having functioned as an
arbitrator.

Held: (i) While acting under s. 19(1)(f), the H gh Court
functions as a ’'court’ and not as a designated person
[ 378E]

Hanskumar Ki shanchand v. Union of India, [1959] S.C.R 1177,
di sapproved.

The Hi gh Court of a State is at the apex of a State’'s

judicial system It is acourt of record and it is
difficult to think of a Hgh Court as anything other than a
"court’. No judicial power was ever entrusted to the High

Court except as a ’'court’ and whenever it decides or
determ nes any dispute that comes before it, it invariably

does so as a ’court’'~ That apart, when s. 19(1)(f)
specifically says that an appeal against the order of an
arbitrator Iies to the H-gh Court, there was no

justification. for thinking that the |egislature

373

sai d sonmething which it did not nean. Furthernore, neither
the Act, nor the rules franed thereunder prescribe any
special procedure for -the disposal of  appeals under s.
19(1)(f) and appeals under that provision have to be
di sposed of in the same manner as other appeals to the High
Court according to its own rules of practice and procedure.
[375F-G 377B-(C]

Case law referred to

(ii) On the facts, the H-gh Court was not right in
determ ni ng the conpensati on payabl e on the basis of the one
sal e deed as this could not be considered a contenporaneous
transaction; the decision of the H gh Court nust therefore
be set aside and the case renmitted to that court for
di sposal according to lawafter giving the parties an
opportunity to adduce fresh evi dence. [380D E]

JUDGVENT:

ClVIL APPELLATE JURI SDICTION: Civil Appeal No. 1040 of 1965.
Appeal by special |eave fromthe judgment and order dated
Novermber 11, 1963 of the Allahabad High Court in~ First
Appeal No. 60 of 1960.

C B. Agarwala and 0. P. Rana, for the appellant.

J. P. Goyal and Raghunath Singh, for the respondents.

The Judgrment of the Court was delivered by

Hegde, J. This appeal by the Collector of  Varanasi by
special leave wunder Art. 136 of the Constitution, is
directed against the decision dated 11-11-1963 of the High
Court of Judicature at Allahabad, in First Appeal No. 60 of
1960 on its file, which in its turn arose from the  award
made by Shri S B. Malik, District Judge, Varanasi, in
certain |land acquisition proceedi ngs under cl. (b) of sub-s.
(1) of s . 19 of the Defence of India Act, 1939 (to be
hereinafter referred to as the Act).

Bef ore considering the contentions urged on behalf of the
parties, it is necessary to set out the salient facts. For
the purpose of constructing the Babatpur aerodrone near
Varanasi, the Governnment acquired in the year 1946 about 500
acres of land. Conpensation in respect of nobst of the |ands
acquired was settled by agreenent. But in respect of the
lands with which we are concerned in this appeal, 48.01
acres in extent, no settlenent was arrived at. Theref ore,
the question of conpensation in respect of those |ands was
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referred to the arbitration of Shri S. B. Malik under cl
(b) of sub-s. (1) of s. 19 of the Act. In view of s.

19(1)(e), the claimants were entitled to get as conpensation
the narket value of those lands as on the date of
acqui sition. Before the arbitrator as well as the High
Court, the parties were agreed that on the material on the
record, the market value in question had to be fixed either
on the basis of the sal e deeds produced by the claimnts or
by capitalising the annual profits accruing from those
| ands. The arbitrator rejected the sale deeds produced
before him He adopted the nethod of <capitalising the
annual profits. On the question of annual profits also he
rejected the evidence adduced on behalf of the clainmants.
He determ ned the sane on the basis of the revenue

374

records for Fasli 1355 read with the evidence of the Naib
Tehsildar, Jawal Prasad. Aggrieved by the decision of the
arbitrator, the claimnts went up in appeal to the High
Court 'of / Al llahabad under s. ~19(1)(f). The High Court
differed fromthe arbitrator as to the value to be attached
to the sale deeds produced. It opined that the sale deeds
produced were reliable andthat they evidenced genuine
transactions. The Hi gh Court fixed the conpensation payabl e
on the basis of Exh. A 42 dated 3-4-1951. The arbitrator
had fixed the conpensation at Rs. 26,454-12-0. The High
Court enhanced the sane to Rs. 90,446-3-0. It is against
that decision that the Collector of Varanasi has filed this
appeal after obtaining special |leave fromthis Court wunder
Art. 186.

Shri  CGoyal, |earned counsel for the respondents has raised
the prelimnary objection that no special | eave could have
been granted by this Court under Art. 136 as  the  judgnent
appeal ed against was neither that of a court nor. of a

tribunal. According to him the H gh Court while ‘acting
under s. 19(1)(f) was a persona designata and not a court or
a tribunal. H's argunent on this question proceeded 'thus:

Sec. 19(1)(b) of the Act enmpowers the Central Governnent to
appoint as arbitrator a person qualified to be appointed a
judge of the H gh Court; Shri Malik who possessed the
required qualifications was appointed by the Centra

CGovernment to act as an arbitrator; it is true -that Shri
Malik was District Judge of Varanasi at the tine of his
appointnent, but in law it was not necessary that the person
appoi nted should have been a District Judge, and nmuch less
the District Judge of any particular District; therefore,
Shri Malik acted as a designated person and not as a court;
hence, the award gi ven by hi mcannot be considered either as
a judgrment or as a decree or order; it was nerely an award;
when the matter was taken up in appeal to the H gh Court,
the proceedings did not cease to be arbitration proceedings;
its original character continued even before the High Court;
therefore, the decision made by the H gh Court should also
be considered as an award and further the H gh Court in
maki ng that award should be considered as having functioned
as an arbitrator. In this case, it is not necessary to  go
into the question whether the decision of the High Court s
a decree, judgnent or final order. Even according to Shr

CGoyal, the decision of the High Court is a ’determ nation

as contenplated in Art. 136. That position he had to

concede in. view of the decision of this Court in
Engi neering Mazdoor Sabha and another v. The H nd Cycles
Ltd.(1). In support of his contention that the H gh Court

while acting under s. 19 (1)(f) was not functioning as a
court, he placed strong reliance on the decision of this
Court in Hanskumar Ki shanchand v. Union of India(2). That
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case dealt with two cross appeals arising froma decision of
the Nagpur Hi gh Court under s. 19(1)(f). Those appeals were
brought on the strength of the certificates issued
(1) [1963] Supp. 1 S.C.R 625(2) [1959] S.C R 1177.
375
by the Hi gh Court on 25th August 1949 under ss. 109 and 110
of the G vil Procedure Code. In those cases it was con-
tended that the appeals were not nmintainable for two
reasons viz. (a) the decision appeal ed against is neither a
decree judgment or final order and (b) the decision in
guestion was not that of a court. This Court upheld both
these contentions. On the second ground taken, Venkatarama
Aiyar, J., who spoke for the Court, observed thus:
"Under the law no appeal would have lain to
the Hi gh Court agai nst the decision of such an
arbitrator. ~Thus, the provision for appeal to
the H gh Court under s. 19 (1)(f) can only be
construed as a reference to, it as an
aut hority designated and not as a court."
If the conclusion that the appeal under s. 19(1)(f) is only
a reference to an authority designated and not an appeal to
a court is correct then there is no doubt that this Court
could not have granted special |eave under Art. 136.
Therefore the real ‘question is whether that decision |[|ays
down the lawcorrectly when it stated that a H gh Court
while acting under /s. 19(1)(f) is not" functioning as a
court.
There was no dispute that the arbitrator appointed under s.
19(1)(b) was not a court. The fact that he was the District

Judge, Varanasi, was nerely a coincidence. There was no
need to appoint the District Judge of Varanasi or any other
District Judge as an arbitrator under that provision. Sec.

19(1)(f) provides for an appeal against the order of the
arbitrator. The section reads :
"An appeal shall lie to the Hi gh Court agai nst
an award of an arbitrator excepting in cases
where the anpunt thereof does not exceed an
amount prescribed, in this behalf by rul e nmade
by the Central Governnent."
It is not in dispute, that in the instant case, the anount
fixed by the arbitrator exceeded the ampbunt prescribed by
the rules and therefore the claimants had a right to go up
in appeal to the High Court. W were informed that  neither
the Act nor the rules framed thereunder, prescribe -any
special procedure for the disposal of appeals under s.
19(1) (f). Appeals under that provision have to be disposed
of just in the same manner as other appeals to the High
Court . Ooviously after the appeal had reached the  Hi gh
Court it had to be determ ned according to the rule of
practice and procedure of that Court. The rule is/ well
settled that when a statute directs that an appeal “shall lie
to a court already established, then that appeal nust be
regul ated by the practice and procedure of that court. This
rule was stated by Viscount Haldane L. C in Nationa
Tel ephone Co., Ltd. v. Postnaster-GCeneral (1) thus:
"When a question is stated to be referred to
an established Court without nmore, it, in ny
opi nion, inports
(1) [1913] A C 546.
376
that the ordinary incidents of the procedure
of that Court are to attach, and al so that any
general right of appeal from its decision
i kewi se attaches."
This statenent of the |law was accepted as correct by this
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Court in National Sewing Thread Co., Ltd., v. Janes Chadw ck
and Bros. Ltd.(1). It may be noted that the appeal provided
ins. 19(1)(f) is an appeal to the Hi gh Court and not to any
Judge of the High Court. Broadly speaking, Court is a place
where justice is judicially adm nistered. In Associ ated
Cenent Conpanies Ltd. v. P. N Sharma and another(2)
Gaj endr agadkar, C.J., speaking for the mpjority observed:
"The expression 'court’ in the context denotes
a tribunal constituted by the State as a part
of the ordinary hierarchy of courts which are
invested with the State’s inherent judicia
power s. A sovereign State di schar ges
| egi sl ative, executive and judicial functions
and can legitimately <claim correspondi ng
powers which “are described as |egislative,

executive and judicial powers. Under our
Consti tution, the judicial functions and
powers of the State are primarily conferred on
the ordi nary courts whi ch have been

constituted wunder its relevant provisions.
The Constitution recognises a hierarchy of
courts and to their adjudication are normally
entrusted all disputes between citizens and
citizens as well as between the citizens and
the /State. These courts can be described as
ordinary courts of civil judicature. They are
gover ned by their _prescribed rul es
of procedure and they deal w th questions of
fact and | aw rai sed before them by adopting a
process which is described as judicia
process. The - powers which these courts
exercise., are judicial powers, the functions
they di scharge are judicial functions and the
deci si ons they reach and pr onounce are
judicial decisions:™
The hierarchy of courts in this country is an organ of the
State through which its judicial power is primarily
exerci sed
The fact that the arbitrator appointed under s. 19(1)(b) is
ei ther a designated person or a tribunal-as to whether he is
a per son designated or a tribunal we express no
opi ni on--does not in any way bear on the —question whether
the "High Court’ referred to under s. 19(1)(f) is a court or

not . Qur statutes are full of instances where appeals  or
revisions to courts are provided as agai nst-the deci sions of
desi gnat ed persons and tribunals. See for exanpl e,
Advocat es Act, Trade Marks Act. Ref erence in this
connection may usefully be made to the decisions in Nationa
(1) [1953] S.C.R 1028, (2) [1965] 2 S.C. R 366

377

Sewi ng Thread Co., Ltd. v. Janes Chadw ck and Bros:, Ltd.(1)
and the Secretary of State for India in Council v. Chelikan
Rama Rao and ot hers(2)

Prima facie it appears incongruous to hold that the  High

Court is not a 'court’. The H gh Court of a State is at the
apex of the State's judicial system It is a court of
record. It is difficult to think of a Hgh Court as
anything other than a 'court’. W are unaware of any
judicial power having been entrusted to the H gh Court
except as a 'court’. \henever it decides or determ nes any
di spute that cones before it, it invariably does so as a
"court’. That apart, when s. 19(1)(f) specifically says
that an appeal against the order of an arbitrator lies to

the Hi gh Court, we see no justification to think that the
| egi sl ature said something which it did not nean.
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We nmay now turn our attention to the decision of this Court
in Hanskumar Ki shanchand v. Union of India(3) on which, as
nmentioned earlier, Shri Goyal placed a great deal of
reliance in support of his prelimnary objection. The
principal question that arose for decision in that case was
whet her the decision rendered by the Hi gh Court wunder S
19(1)(f) was a judgnent, decree or final order wthin the
neani ng of those words found in S. 109 of the Code of Civi

Pr ocedure. The Court accepted the contention of t he
Solicitor General appearing for the respondent, the Union of
India, that it was not a judgment, decree or final order

and that being so, no certificate under ss. 109 and Il 0 of
the Code of Civil Procedure to appeal to the Federal Court
coul d have been given by the High Court. |In that case this

Court was not called upon to consider the scope of Art. 136.
Therefore, it did not gointo the question whether the
deci si on appeal ed against could be considered as a
determnation falling wthin the scope of Art. 136. In
arriving at the conclusion that the decision in question is
not a judgnent, decree or final order, this Court relied on
the decisions in Rangoon Botatoung Co. v. The Collector,
Rangoon(4), Special Oficer, Salsette Building Sites v.
Dossabhai  Bazonji Motiwal a(5). Manavi kraman Tirumal pad v.
Col l ector of Nilgris(6), and Secretary of State for India in
Counci | V. H ndustan Co-operative I nsur ance Soci ety
Limted(7). The effect of those decisions is sumed up in
that very judgnent at pp. 1186 and 1187, and this is how it
is put:
"The llaw as laid down in the above authorities
may thus  be sumed up: It~ is not every
decision given-by a Court that could be said
to be a judgnent, decree or order within the
provi sions of the Code of Cvil Procedure or
the Letters Patent. ~ Wether it is so or not
wi || depend on whether the proceeding in which
it was given cane before
(1) [1966] S.C.R 1028. (2) 43 1.A 192
(3) [1959] S.C.R 1177. (4) 39 I/A 197
(5) 17 CWN. 421. (6) |I.L.R 41 Mad. 943.
(7) 58 I A 259.

378
the Court in its normal civil jurisdiction, or
dehors it as a persona designata. Were the
di spute is referred to the Court for

determi nation by way of arbitration as in
Rangoon Bot at oung Conmpany V. Col | ect or,
Rangoon (39 I.A 197), or where it cones by way
of appeal against what is statedly an award as
in The Special Oficer Salsette Building Sites
v. Dossabhai Bezonji (ILR 37 Bom 506),
Manavi kraman Tirunal pad v. The Collector of
the Nlgris (ILR 41 WMd. 943), and the
Secretary of State for India in Council V.
Hi ndust an Co- operative I nsur ance Soci-ety
Limted (58 I A 250), then the decision is not
a judgnent, decree or order under either the
Code of Civil Procedure or the Letters
Pat ent . "
The decisions relied on by this Court nmerely lay down the
proposition that the decision given by the High Court in an
appeal against an award is neither a decree, judgnent or
final order. None of the aforenentioned decisions |ays down
the ’'proposition that the High Court while exercising its
appel late power did not function as a ’'court’. The
observation in this Court’s judgment that the provision for
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appeal to the H gh Court under s. 19(1)(f) can only be
construed as reference to it as an authority designated and
not as a court, does not receive any support from those
deci si ons. Nor do we find any sound basis for that
conclusion. Wth respect to the | earned Judges who decided
that case, we are unable to agree with that concl usion. In
our judgnment, while acting under s. 19(1)(f), the Hi gh Court
functions as a 'court’ and not as a designated person. Qur
conclusion in this regard receives support fromthe decision
of the Judicial Comrittee in Secretary of State for India in
Council v. Chelikani Rama Rao(1) and others referred to
earlier. Dealing with the ratio of its decision in Rangoon
Bot at oung Co. case(2), this is what Lord Shaw of Dunferniine
observed (at p. 198 of the report):
"I't was urged that the case of Rangoon
Botatoung Co. ~v. The Collector, Rangoon(2)
enounced a principle which forned a precedent
for excluding all ‘appeal fromthe decision of
the District Court in such cases as the pre-
sent. Their Lordships do not think that that
i's so. In the Rangoon Case a certain award
had been made by the Coll ector under the Land
Acqui sition Act. This award was affirmed by
the Court, which under the Act neant "a
princi pal civil Court of ori gi nal
jurisdiction." Two judges sat as 'the Court’
and al so as the Hi gh Court to which the appea
is given fromthe award of 'the Court’. The
proceedings were however, from beginning to
end ostensi bly and actual Iy arbitration
pr oceedi ngs. In view of the nature of the
guestion to be tried and the pro-
(1) 43 1.A 192.
(2) 39 1.A 197.
379
visions of the particular statute, it was held
that there was noright 'to carry an award
made in an arbitration as to the ‘value of
land’ further than to the Courts specifically
set up by the statute for the determ nation of
that val ue.™
We have already conme to the conclusion that  the decision
render ed by the Hgh Court wunder s. 19(1)(f) is a
"determnation’. Hence, it was within the conpetence  of
this Court to grant special |eave under Art. 136. But- then
it was urged on behal f of the respondents that in view of r.
2, 0.13 of the Rules of this Court, as it stood at the
rel evant point 'of time, this Court could not have granted
speci al | eave as the appellant had not applied for necessary
certificate under Art. 133 of the Constitution. |In  support
of this contention, reliance was placed on the decision of
this Court in Managenent of the H ndustan Commercial Bank

Ltd., Kanpur v. Bhagwan Dass(1). Under Art. 133, a
certificate can be asked for filing an appeal against the
judgrment, decree or final order of a High Court. As seen

earlier, this Court ruled in Hanskumar Ki shanchand v. Union
of India(2) that the decision rendered by the H gh Court
under s. 19(1)(f) is not a decree, judgnent or final order

Hence, the provisions of Art. 133 are not attracted to the
present case. Consequently, this case is taken outside the
scope of the aforenentioned r. 2 of Order 13. As a neasure
of abundant caution, the appellant has filed CMP 2325 of
1967, praying that this Court nay be pleased to excuse him
fromconpliance with the requirenments of 0.13, r. 2. In view
of the decision of this Court in Hanskumar Kishanchand v.




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 8 of 9

Uni on of India(2), no useful purpose would have been served

by the appellant’s applying for a certificate under Art.
133. Hence, even if we had conme to the conclusion that the
case falls within the scope of 0. 1 3, r. 2, we would not
have had any hesitation in exenpting the appellant from
conpliance with the requirenment of that rule.

This takes us to the nerits of the case. The grievance of
the appellant is that the High Court erred in law in
awar di ng conpensation on the basis of Exh. 42. The sale
evi denced by that deed was effected in the year 1951, nearly
five years after the acquisitions wth which we are
concerned in this case were effected. The sale in question
cannot be consi dered as a contenporaneous transaction. The
arbitrator has found that after the close of the second
worl d war, the price of landed property had gone up steeply.
Thi s finding does not appear to have been chall enged before
the H gh Court. Further, under the deed in question, the
land sold was .26 acres in extent. The price fetched by
such a tiny bit of land is of no assistance in determ ning
the value of the lands acquired. On  behalf of t he
respondents, we were asked to determine the conpensation of
the Ilands acquired on the basis of sale deed Exh. 35 which
relates to a sale that took place on 10-6-1947

(1) [1965] 2 S.C. R 265.

(2) [1959] S.C.R 1177.

380

which according to the respondents can be considered as a
cont enpor aneous sal e. W are unable to accept this
contenti on. Exh. 35 relates to the sale of | and

measuring .28 acres.  The vendee under that deed.is one of
the claimants. There is no evidence as to the nature of the
| and sol d under that deed. Under these circunstances, very
l[ittle value can be attached to that docunment. W are also
of the opinion that none of the sale deeds produced in this
case can afford any assistance in det er mi ni ng t he
conpensation payable to the respondents. They ' do not
evidence sales of lands simlar to the acquired |ands, at
about the tinme of the acquisition. The H gh Court did not
address itself to the oral evidence adduced in this case for
findi ng out the annual profits for the pur pose of
capitalisation. It rejected the evidence of -the Naib-
Tehsildar. For reasons not disclosed. the village papers of
1354 fasli were not produced by the appellant. On the other

hand, the village papers of 1355 fasli were produced. In
the first place, those records do not show the rent payable
in the year in which the acquisitions took place. The

acquisitions in question were made in fasli 1354. For the
reasons nentioned in its judgnment, the H gh Court felt un-
able to place reliance on the village papers of fasli =~ 1355.
W do not think that this Court should scan the —evidence
afresh for determining the just conpensation payable. to the
respondents. That question has to be gone into by the fact
finding court. Al that we need say is that the Hi gh Court
was not right in determ ning the conpensati on payable to the
respondents on the basis of Exh. 42. Hence its decision
cannot be sustai ned.

For the reasons mentioned above, we allow this appeal and
set aside the decision of the H gh Court and renmit the case

back to that Court for disposal according to |aw Bef ore
deciding the case afresh the High Court wll permt the
parties, to adduce additional evidence on the question of
conpensation; in particular, they will be allowed to produce

and prove contenporaneous sal e deeds and the revenue records
relating to fasli 1354. Costs of this appeal shall be costs
in the cause.
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R K P.S. Appeal all owed.
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