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Boar d
JUDGMENT

VENKATACHALA, J.

Soeci al | eave sought for in S.OF. No. 3870 of 1982 is
grant ed.

The State of Madhya Pradesh, its Electrical Adviser and
Regi onal Accounts O ficer of the Madhya Pradesh El ectricity
Board, have filed the above Civil Appeal under Article 136
of the Constitution of India, inpugning a Division Bench
judgnment and order dated My 1, 1982 of the High Court of
Madhya Pradesh in Msc. wit Petition No. 320/ 80 wherein it
has been held that the rate of duty payable on consunption
of the el ectrical energy under the Madhya Pradesh

Electricity Duty Act, 1949 - "the 1949 Act" in prenises of
Ms. Birla Jute Manufacturing Conpany Limted - "Ms. Birla
Ltd." to which the Mnes Act, 1952 - "the Mnes Act”

applied, was required to be calculated under item (2) and
not item (1) of Table to section 3 of the 1949 Act.

Ms. Birla Ltd. and its Director, Shri MM Gadodia
have filed the above wit Petition under Article 32 of the
Constitution of India, inpugning the constitutionality of
the Madhya Pradesh Electricity Dut y ( Amendnent and
Validation) Act, 1984 - "the Validation Act" which anended
certain provisions of the 1949 Act, validating duty I|evied
on consunption of electrical energy inposed under the 1949
Act in respect of prenises to which the Mnes Act apoli ed.
Since questions arising for our consideration and decision
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in the Cvil Appeal and the wit petition relate to
sustainability of Ilevy inposed under the 1949 Act on
el ectrical energy consunmed in a prenises to which the Mnes
Act applied, they could be disposed of together

Facts which are material for a proper consideration of
the questions arising for our pecision in the said appea
and wit petition, could be stated thus:

Ms. Birla Ltd. has set up several industries all over
the country for the manufacture and sale of consunable
goods. One of such industries set up by Ms. Birla Ltd. is
Ms. Satna Cenment works wth |ine-stons mnes at one place
and a cenent factory at another place, in the State of
Madhya Pradesh. Huge |ine-stone boul ders extracted fromthe
m nes known as dnokas are broken into small sized |ime-
stones known as gittis~ for being used as rawnaterial for
manuf acture of cenent in the cement factory by a |ine-stone
crusher erected in a premses |located at the m nes-head of
[inme-stone mnes to which the Mnes Act applies. For the
el ectrical energy consunmed by the |inme-stone crusher in that
prem ses at mnes-head during the year 1979-1980, the
CGover nrent _of —Madhya Pradesh | evied duty under section 3 of
the 1949 Act at a rate calculated under Item (1) of Table
bel ow that section and raised demands thereon, against Ms.
Birla Ltd. Such levies -and demands were refuted by Ms.
Birla Ltd. by contending that it was liable for levy of duty
on electrical energy consuned for preaking dhokas into
gittis by the lime-stone crusher inthe premnises at nines-
head only at a rate calculated in item (2) of Table to
section 3 of the 1949 Act, notw thstanding the applicability
of the Mnes Act to the said premses, in that that prem ses
had to be regarded as a factory for fixing the rate of duty
payable on electrical energy consuned therein because of
i nclusive neaning of factory given. in Explanation (c) to
section 3 of the 1949 Act itself. Since the Governnent of
Madhya Pradesh persistet in its denmands made agai nst Ms.
Birla Ltd., the latter filed a wit Petition, Msc. WP. No.
520 of 1980 in the Madhya Pradesh H gh Court chall enging the
said levies and denmands. A Division Bench of the H gh Court
taking the aid of Explanation (c) to section 3 of the 1949
Act, duashed the levies and demands chall enged by Ms. Birla
Ltd., by upholding the contention that its liability to pay
duty was only at the rate calcul ated under  cl ause (2) of
Table to section 3 of the 1949 Act, by its judgnent and
order dated May 1, 1982 rendered in that wit petition, it
is the correctness of that judgnent and order which has been
under challenge in the present appeal filed by the State of
Madhya Pradesh, its Electrical Adviser and Regi onal Accounts
Oficer of the Madhya Pradesh El ectricity Board.

Wiile, the correctness of the said judgnment and order
of the Hgh Court in the present appeal was pending
consideration and decision by this Court, the “State of
Madhya Pradesh enacted and brought into force the aforesaid
validation Act. Wat has been inmpughed in the present wit
petition by Ms. Birla Ltd. is the constitutional validity
of that Validation Act.

W have heard |earned counsel for the contesting
parties in the appeal as well as the wit petition. W have
been taken through the judgment of the High Court wunder
appeal and the relevant provisions of the 1949 Act and the
Validation Act. Wether the duty |eviable on consunmption of
electrical energy by Ms. Birla Ltd. under section 3 of the
1949 Act in their prenmises to which the Mnes Act applies is
at the rate specified inltem (1) or Item(2) of the Table
gi ven bel ow that section being the main question which needs
to be answered by us in deciding the present appeal and the
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wit petition, we shall proceed to find the answer therefor,

at the first instance.

Since the answer to the said question has necessarily

to depend on a proper construction

to be placed by us on

section 3 of the 1949 Act, as a whole, as to its ambit and
application, it could be reproduced for the sake of easy
ref erence and proper exam nation, thus:

"3. Levy of duty on sale of

consunpti on of electric energy -

Subj ect

to the exceptions specified in section
3-A every distributor of electrica
energy and every producer shall pay
every month to the State Governnent at

t he prescri bed tinme and

in t he

prescri bed manner ~a duty calcul ated at
the rates specified in the Table bel ow
on the wunits-of electrical energy sold

or supplied to a consumer. or

consumed

by hinself for his own purposes or for

purposes of his township or

during the preceding nonth:
TABLE

Rate of Duty

(1) Electrical ‘energy sold or
suppl i ed for consunption
in premses used -

(a) for business trade or
conmer ci al purposes or
for purposes of profe-
ssional persuits other
than for flour mlls

(b) for flour mills

(2) Electrical energy sold
supplied for consunption
inin premses of a fact-
ory excl udi ng energy sup-
plied for consunption for
donestic or non-factory
pur poses where the conn-
ected | oad

(a) does not exceed 100 H. P.

(b) exceeds 100 H. P.

(3) Electrical energy sold or
supplied for purposes of
el um nation on the occa-
sion of marriages or other
soci al functions.

col ony,

8 pai se per unit of
energy upto 80 units
of energy sold or
supplied in.a nonth.

10 pai se per unit for
each addi ti onal " unit
sol'd or supplied in a
month in excess of
units but not in exce-
ss of 100 units of
ener gy

12 pai se per unit for
each additional unit
sold or supplied in a
nmonth-in excess of 100
units of energy.

2 pai se per unit of
ener gy.

2 pai se per unit of
ener gy.

1.5 pai se per unit of
energy.

3 pai se per unit of
ener gy.

65 pai se per unit of
energy upto 50 units
of energy sold or sup-
plied on any one occa-
si on.

Rest per unit for each
additional unit sold
or supplied on any one
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occasi on in excess of
100 units of energy.
(4) Electrical energy sold or
supplied for energy cons-
unption in :-
(a) a township or col ony
attached to a factory,
mne, or institution or
(b) a prem ses getting supply
at high voltage or extra
hi gh vol t age but not cov-
ered under Itenms (1) and
(2) in above.

(5) Electrical energy sold or 6.5 pai se per unit of
supplied for consunption in energy upto 50 units
prem ses and for purposes of energy sold or sup-
not covered under (1) to (4) plied in a nonth.
above.

7 paise per unit for
each additional unit
sold or supplied in a
nmonth in excess of 50
units but not in exc-
ess of 150 units of
energy.
12 paise per unit for
each additional unit
sold or ‘supplied in a
nmonth in excess of 150
units of energy.
Provided that if the electrica
energy sold or supplied for consunption
for any one purpose is used either
wholly or partly, wthout the consent of
the distributor of energy or producer or
electricity, as the case my  be, for
consunption for any other  purpose for
which a hi gher rate of duty is
chargeable the entire energy sold or
supplied shall be charged at the highest
rate applicable.
Expl anation - For the purpose of
this section -
(a) ‘Month neans such period as may be
prescribed and till such periodis
prescribed, the filing nonth :
(b) Premises wused for business, trade
conmer ci al purposes or for purpose
of professional persuits shal
i nclude the prem ses used -
(1) for the purposes of nmines to
which Mnes Act, 1952 (No. 35 of 1952)
applies :
(2) for the purposes of industries
which do not require raw materials for
carrying on the industries but which are
carried on for rendering services such
as flour mill, repains workshop and the
like and are not registered as factories
under the Factories Act, 1945 (No. 63 of
1948)
(c) Factory neans a factory
regi stered under the Factories Act 1945
(No. 67 of 1946) : and includes prem ses
used for the purposes of Industries
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which require raw materials for carrying

on the nmanufacturing process and prepare

fini shed goods for sale."

As seen from section 3 above, duty |eviacle thereunder
and payabl e to the State Government every nmonth on
el ectrical energy sold or supplied or consuned during the
preceding nonth is required to be calculated at the rate per
unit specified in the Table given bel ow that section. As per
the Table, duty payable for the electrical energy sold or
supplied for consunption varies fromitemto item depending
upon the purpose for which it is consuned. when item (1) of
the Table is seen, the rate of duty payable for electrica
energy sold or supplied for consunption in a prem ses covers
prem ses used for business; trade or commercial purposes or
for purposes of professional persuits other than for flour
mlls. Because of the explanation (b) to the section which
says that for the  purpose of the section prem ses used for
busi ness, ‘trade,~ comercial purposes or for purpose of
prof essi onal persuite shall include the prem ses used for
the purpose of mines to which the Mnes Act, 1952 appli es,
any premises in or a mne which is used for processing the
m nes extracted fromthe nmine, beconmes the premnises covers
under Item (1) of the Table. Wen Item (2) of the Table is
seen, the rate of duty payable for electrical energy sold or
supplied for consunption in a prem ses covers a factory,
because of explanation (c) which says that for the purpose
of the section | factory not only neans a factory
regi stered under the Factories Act, 1948, but also includes
a prem ses used for the purpose of industries which require
raw materials for carrying on the manufacturing process and
prepare finished goods for sale. Wen Item (3) of the Table
is seen. It refers to the rate of duty payable on electrica
energy sold or supplied for purposes of illumination on the
occasion of marriage or other social functions when |tem (4)
of the Table is seen, it refersto the rate of duty payable
for electrical energy sold or supplied for consunption in a
township or colony attached to a factory, mne, or
institution or a prem ses getting supply at high voltage or
extra high voltage but not covered under Itenms (1) and (2)
of the Table. The rates fixed in respect —of electrica
energy sold or supplied for consunption in a prem ses
covered by Item (4) cannot be reparded as a prem ses covered
by Item (1) or Item(2) of the Table because of the specific
exclusion of those itens, as nmentioned in Item (4) itself.
As seen fromltem (5) of the Table, the rate of duty payable
for electrical energy sold or supplied for prenises or
pur poses covered thereunder cannot apply to premses or
pur poses covered in Items (1) to (4) of the Tabl e because of
their specific exclusion as nentioned thereunder. Wen the
rates of duty |eviable under various itens in the Table are
seen, each of them applies, according to the purpose for
which electrical energy is sold or consuned. Then, cones the
proviso to the Table which declares that the electrica
energy sold or supplied for consunption for any one purpose
is used either wholly or partly, wthout the consent of the
di stributor of energy or producer of electricity, as the
case may be, for consunption for any other purpose for which
a higher rate of duty is chargeable, the entire energy sold
or supplied shall be charged at the highest rate applicable.
This, praviso, therefore, expressly states that the rates of
duty leviable for electrical energy consuned by prem ses or
purpose covered by nore than one item It is the highest
rate fixed wunder them which is |aviable where the consumer
of electrical energy does not obtain the consent fromthe
di stributor of electrical energy or producer of electricity
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for change in such user, Hence, according to the proviso if
consent is otained by the consunmer of electrical energy from
the distributor of energy or producer of electricity for
using electrical energy in a crenises of a factory covered
by Item (2) it cannot be wused for prem ses covered under
Iltem (1) and if such thing is done w thout obtaining such
consent, instead of |lower duty payable for a prenises
covered under Item (2), higher duty for a prenises covered
under Item (1) becones payable. In other words, proviso to
the Table requires that a consumer of electrical energy mnust
decl are before such consunmption as to the purpose for which
it would be consuned in the sense whether it would be
consuned for the purpose covered under Item (1) or Item (2)
or Item (3) or Item(4) or Item (5) of the Table. The
requi renment of the proviso when is understood in the context
of the provisions under different itenms, the purpose for
which electrical energyis consuned, if falls under nore
than one item the rate at which duty becomes |eviable would
be of the item for which highest rate of duty is fixed.

It .regard is had to the aforesaid analysis of section
3, its Table and explanation, as to their anpit and
applicapility, can it be held that the rate of out payable
for electrical energy consumed in premnises covered by Item
(2) of Table to section 3 of the 1947 Act is the rate
provided for thereunder, even where for such prenises
(factory), the Mnes Act is nmde applicable, is the
questi on.

No doubt, as we have already pointed out a factory
under clause (c) to ‘the explanation to section 3 since
i ncl udes prem ses wused for purposes of industries which
require raw naterials for carrying on the nmanufacturing
process and prepare finished goods for sale, the prenises of
Ms. Birla Ltd. at the mnes near of their |ime-stone mnes
of the State of Madhya Pradesh where |'inme-stone boul oers-
dhokas extracted from the mnes are broken into snal
pieces, i.e., gittis for being used in their cenment factory
or factory requiring rawnmateriial for <carrying’ on the
manuf acturing process and prepare . finished goods of cenent
for sale, falls within the description of premses covered
by Item (2) of the Table to section 3 of the 1949 Act. But
the question is when such premises also falls wthin the
description of premses covered by Item (1) because of
clause (b) (1) to the Explanation whether the duty payable
for electrical energy used therein could only be what is
payable for prem ses under Item (2) of Table to section 3.
Since a premses for which mines Act is nmade applicable
becomes a prenises covered by Item (1) of Table to section 3
of the 1949 Act which provides for highest ‘rate of  duty
| eviable for electrical energy consumed in such prenises
gquestion of leviability of |ower duty for such consunption
nerely because of that prenises answering the description of
premises in other Item of the Table respecting which | ower
duty is leviable can never arise, for as we have pointes out
al ready, when once highest rate under an Itemis |eviable.
|ower rate leviable under other item is excluded. It is,
therefore, our considerec view trem prem ses covered by Item
(1) to the Table to which Mnes Act is nmade applicabl e being
the premises of Ms. Birla Ltd. at their nines-site gets
covered by Item (1) of Table and hence the duty payable for
consunption of electrical energy in that prem ses shall be
at the rate payable for the prem ses covered under Item (1)
of the Table to section 3 of the 1949 Act.

Hence, the view taken by the H gh Court in the judgnent
and order under appeal that the premses of Ms. Birla Ltd
at the mnes site being a factory premi ses covered by Item
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(2) of the Table to section 3 of the 1949 Act the paynent of
duty leviable in respect of electrical energy consuned in
that premises is covered by Item (2) of the Table, becones
unsust ai nable and calls to be interfered wth.

The next question which arises for our consideration is
as to sustainability of the provisions in the Validation Act
which validate the levy of duty inmposed under Item (1) to
the Table to section 3 of the 1949 Act in respect of
el ectrical energy consunmed in the premises of Ms. Birla
Ltd. at their mines site to which Mnes Act is applicable
under the 1949 Act and in respect of simlar prenises of
ot her persons or conpanies to which Mnes Act is applicable.

Al t hough | earned counsel for the petitioners for the
wit petitions sought to question the provisions of the
validation Act which purport to retrospective validate |evy
of duty on electrical energy consuned in their premses
under the 1949 Act because of the view taken of section 3 of
the 1945 Act by the H gh Court in its judgnment and order
under the present appeal, the | earned counsel for the State
of Madhya Pradesh sought to support the sustainability of
the validation Act olacing reliance on the cecision of this
Court in GCovt. of AP v. HMT. [1975] Suppl. S.C R 394,
where this Court had uphel'd the provisions of a Validation
Act by which duty ‘nmade payable in respect of a building
prem ses retrospectively. Prima facie, the cecision of this
Court appears to support the stand of |earned counsel for
the State. But, when the judgnment _and order of the High
Court under the present appeal, which is sought to be made
i neffective by the  Validation Act, is held to be
unsustai nable by wus in the present appeal, we find it
unnecessary, to exam-ne the constitutionality of the
Val i dation Act.

In the result, we not nerely allow this civil appeal
set aside the judgnent and order of the High Court in WP.
No. 520 of 1980 (reported in AR 1982 mp. 225) appeal ed
agai nst and dismss that wit petition, but also disnmss the
wit petition filed in this Court. No costs.




