http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 1 of 2

CASE NO. :
Appeal (civil) 4265 of 2007

PETI TI ONER
Kendriya Vi dyal aya Sangathan and O's

RESPONDENT:
Shri Dhar nendra Shar ma

DATE OF JUDGVENT: 14/09/2007

BENCH
Dr. ARIJIT PASAYAT & LOKESHWAR SI NGH PANTA

JUDGVENT:
JUDGMENT

ClVIL APPEAL NO. 4265 OF 2007
(Arising out of S.L.P. (Cvil) No.15767 OF 2005)

Dr. ARIJIT PASAYAT, J.

1. Leave granted.

2. Chal l enge in this appeal is to the order passed by a

Di vi si on Bench of the Rajasthan H gh Court, Jai pur Bench
dismissing the wit petition filed by the appellants. Chal | enge
before the H gh Court was to the order dated 26.11.2002

passed by the Central Adm nistrative Tribunal, Jaipur (in

short ' CAT') in QA 35/2002.

3. Background facts in a nutshell are as foll ows:

Fat her of the respondent was enpl oyed in Kendriya
Vi dyal aya Sangat han (in short 'KVS ) and died in-harness on
17.9.1999. Respondent filed an application for appointnent
on comnpassi onate ground. The sane was rejected by the
appel l ants. The respondent filed QA 2000 before the CAT
whi ch was all owed and the Union of India and others were
directed to consider the request of the respondent for
appoi nt nent on conpassi onate ground agai nst- 5% of the 53
Group-D vacanci es avail able. Despite these directions, the
prayer of the respondent was declined by order dated
18.9.2001. The order was chal |l enged before the CAT by filing
OA 35/2002 which was deci ded on 26.11.2002. Said order
was the subject natter of chall enge before the H gh Court.
4. Ref erence was nmade before the CAT to the decision of the
CGovernment in notification dated 6.12.1976 which prohibited
enpl oyment of contract |abour for sweeping, cleaning, dusting
and wat ching of buildings in or occupied by establishnments in
respect of the Central Government. CAT rejected the plea
primarily on the ground that after earlier decision of the CAT,
the appellant did not have any right to reject the application of
the applicant for appointnment on comnpassi onate ground on
the ground that work of cleaning of school building or
mai nt enance of garden had been given to private agencies. The
Tribunal, while granting relief to the respondent, directed that
respondent’s nane should be kept on panel for appointnent
on conpassi onate ground and his case shoul d be consi dered
as and when vacancy arises. This view found acceptance of
the H gh Court. It was of the viewthat it is a departnent
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whi ch woul d create vacancy and departnent al one woul d take
work from an enpl oyee and not the contractor who may

enpl oy a person of his choice. Accordingly, the wit petition
was di sni ssed

5. Learned counsel for the appellants submitted that a
pol i cy decision had been taken not to make appoi nt nent of
Goup 'D post. It was submitted that the so called 5%

reservation fromposts of Goup 'D related to the Centra
CGovernment only and it did not apply to the appellants who

had their own operative regulations and norms. By the said
pol i cy decision, KVS decided to privatize certain services of the
school s as watch and ward duties of schools, cleaning of

school buildings, toilets, class roons including dusting of
desks etc., proper mai ntenance of gardens, |awns and

conpound whi ch were being carried out by the Chowkidars,

Saf ai Karantharis and Mal'is respectively. 1In a sense, the KVS
abol i shed the direct recruitnment of Goup 'D enployees. The
of fi ce nenorandum dat ed 10.12. 1999 rel ated to privatization

of certai'n services in schools of KVS.

6. There is no dispute that such a policy decision had been
taken. What was contended by | earned counsel for the

respondent is that certain categories of Goup 'D posts were
not covered by the policy decision. The Tribunal and the Hi gh
Court did not refer to the policy decision at all. On the
contrary, the Hi gh Court noted that contractor could enpl oy
person of his choice and not sonebody who may be an

appl i cant under compassi onate appointment. That is really of
no rel evance. Since the policy decision was not challenged, it
was i ncunbent upon the Tribunal and the H-gh Court to

exam ne the applicability of the policy decision. No direction
coul d have been given to KVS to act contrary to its policy
deci si on.

7. Therefore, the decision by CAT as affirmed by the Hi gh
Court cannot be maintained. However, it is made clear if at
any point of tinme KVS wants to adopt any conpassionate

appoi ntnents schene and i ntends to nake appointnents in

Group D posts, the case of the respondent shall be duly

consi dered. We make it clear that we have not expressed any
opinion as to the eligibility or otherw se of the respondent.
That is for KVS to decide.

8. The High Court’s order is set aside and the appeal is
allowed to the aforesaid extent with no order as to costs.




