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Vs.

RESPONDENT:
RAMASAM  GOUNDER & ANR

DATE OF JUDGVENT: 17/ 04/ 2001

BENCH:
D. P. Mohapatra & Brijesh Kumar

BRI JESH KUVAR, J.

This appeal has been preferred by the judgment-debtor,
agai nst the judgment and order dated 16.10.1992 passed by
the Mdras Hi gh Court in G vil Revision Petition No.513 of
1990 stemm ng out of execution proceedi ngs, setting aside
t he or der by which the application noved by t he
j udgrent - debtor under Oder 34 Rule’5 CPCwas allowed in
appeal by the Addl. District Judge, Salem

The brief facts are that two nortgages were created by
V. K Pal ani appa Chettiar (died and whose LRs are on record
as petitioners) in favour of r espondent No. 2 M
Kar uppuswary. The nortgagee filed O S. No.863 of 1973 for
recovery of nortgage mnoney. The suit was decreed and a
prelimnary decree was passed by the Ist Addl. Sub- Judge,
Sal em and the final decree was al so passed on 3.7.1974. ~ The
decree-hol der noved application for execution of the decree
in RE P.No.45 of 1980 in pursuance whereof, the property of

the judgnment-debtor was auctioned on 9.10.1980. The
respondent No.1 Ramaswary Gounder is the auction purchaser
of the property. The auction sale was  confirnmed on

3.11..1981 wunder Oder 21 Rule 92 CPC and the | application
preferred by the judgnent-debtor under Order 21 Rule 90 was
di sm ssed .

Aggrieved by the order dismnissing the application, noved
by the judgnent-debtor wunder Oder 21 Rule 90 CPC, he

preferred an appeal sone tine in August, 1982 Vi z.
C. M A. No. 78 of 1982 in the Court of the District Judge,
Sal em Later, it appears that the judgnent-debtor also

noved an application |.A  No.65 of 1988 (I.A No.594/83 1st
ADJ) under Order 34 Rule 5 CPC. It also transpires that the
judgrment -debtor was permitted by the Appellate Court to
deposit the amount which he did on 6.4.1985. However, the
CMA No.78 of 1982 as well as |.A No.65 of 1988
ultimately canme to be finally disposed of by the 1IInd
Addl . District Judge, Salem who by order dated 23.8.1988
di smi ssed C.M A No. 78 of 1982 but allowed I.A No.65 of 1988.
The learned Appellate Court placed reliance upon two
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decisions reported in 2 ML.J. 1975 page 494 (S. V.
Ramal i ngam and another vs. K. Rajagopal and another) and
1964 1 ML.J. Page 275 (Velliamml Vs. Subramania |yer)
for the proposition that a petition under Order 34 Rule 5
CPC can be entertained during the pendency of an appea

against the order rejecting the application under Order 21
Rule 89 and 90 CPC for setting aside the sale. The
proposition which was relied wupon, in view of the two
decisions referred to above, is that even though the
application for setting aside the sale was disnissed by the
executing court yet in appeal against such an order, the
matter remains at large before the Appellate Court and
confirmation of sale is not still final until disposal of
the appeal. The Appellate Court, as indicated earlier

di smissed the appeal preferred against the order of the
execution court dismissing the application for setting aside
of the sale noved under Order 21 Rule 90 CPC but allowed the
application |.A No.65 of 1988 noved under Order 34 Rule 5
CPC to ' set aside the sale on deposit of decretal anount.

The auction purchaser nanely, Ramaswany Gounder
preferred CGCivil Revision under Section 115 CPC agai nst the
order dated 23.8.1988 allowing |I.A No.65 of 1988. No
revi sion seens to have been preferred by the judgnent-debtor
against the part of the appellate order dismssing their
appeal C. MA No.78/1982. The revisional court held that it
is permssible to nove an application under Order 34 Rule 5
CPC during the pendency of an appeal agai nst the order of
the execution court refusing to set aside the sale under
Oder 21 Rule 90 CPC.as the order passed would be in a
nebul ous state, and the order on being set aside in appeal
the application under Order 34 Rule 5 CPC woul'd be deened to
have been filed before confirmation of the sale. But. in the
facts of the present case, the revisional court canme to the
concl usion that the Appellate Court, by the sanme order first
rejected the appeal C.M A No.78 of 1982 preferred  agai nst
the order passed by the execution court refusing’ to set
aside the auction sale but. “thereafter all owed t he
application 1.A No.65 of 1988 under Order 34 Rule 5. The
order, therefore, it was observed, was self-contradictory as
while confirmng the sale, application under Order 34 Rule'5

CPC could not be allowed. Thus the —order passed in
I.A No.65 of 1988 under Order 34 Rule 5 CPC has been set
aside by the revisional court. This order is under

chal | enge by the judgnent-debtor.

To appreciate the point, we may look to the relevant
provi si ons. Oder 21 Rule 89 CPC provides (that where
i movabl e property has been sold in execution of a decree,
any person claimng an interest in the property may /apply
for setting aside of the sale on depositing certain anount
as indicated in the provision. Oder 21 Rule 90 provides
for nmoving an application to set aside the sale on the
ground of irregularity or fraud in publishing or conducting
the sale. Oder 21 Rule 92 provides that where no
application is nmade under Rule 89 or Rule 90 or where such
application has been noved and disallowed, the court shal
make an order confirmng the sale and the sale will becone
absol ut e.

In the present case, undi sputedly, the sale was
confirned and was nmade absol ute under Order 21 Rule 92 CPC
It also appears fromthe facts narrated in the judgnent of
the Hgh Court that the sale certificate was issued and
symbolic possessi on was al so del i vered to t he
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aucti on- pur chaser. The appeal was, however, preferred
nanely, C MA No.78 of 1982 during the pendency of which
application under Oder 34 Rule 5 was made. Oder 34 Rule 5
CPC reads as foll ows: -

5. Final decree in suit for sale.-(1) \Were, on or
before the day fixed or at any tine before the confirmation
of a sale made in pursuance of a final decree passed under
sub-rule (3) of this rule, the defendant nakes paynent into
Court of all anpunts due from hi munder sub-rule (1) of rule
4, the Court shall, on application made by the defendant in
this behalf, pass a final decree or, if such decree has been
passed, an order

(a) ordering the plaintiff to deliver up the docunents
referred to in the prelimnary decree, and, if necessary, -

(b)” ordering himto transfer the nortgaged property as
directed i'n the said decree, and also, if necessary, -

(c) ordering himto put the defendant in possession of
the property

(2) Were the nortgaged property or part thereof has
been sold in pursuance of a decree passed under sub-rule (3)
of this rule, the Court shall not pass ‘an order under
sub-rule (1) of this rule, unless the defendant, in addition
to the amount nentioned in sub-rule (1), deposits in Court
for paynment to the purchaser a sumequal to five per cent of
the ampbunt of the purchase-nmoney paid into Court by the
pur chaser.

Where, such deposit has been nmade, the purchaser. shal
be entitled to an order for repaynent of the ampunt of the
purchase-nmoney paid into Court by him together with a sum
equal to five per cent thereof.

(3) Were paynent in accordance with sub-rule (1) has
not been nade, the Court shall, on application made by the
plaintiff in this behalf, pass a final decree directing that
the nortgaged property or a sufficient part thereof be sold,
and that the proceeds of the sale be dealt  with in- the
manner provided in sub-rule (1) of rule 4.

A perusal of the above provision would nake it clear
that the judgnent-debtor is required to nmake deposit of al
amounts due in court, on or before the day fixed or any time
before the confirmation of sale is made in pursuance of a
final decree passed under Sub-rule (3).

In the present case, adnmittedly, the application was
noved under Oder 34 Rule 5 CPC, after the order of
confirmation of sale was passed rejecting the objections
preferred by the judgnent-debtor under Order 21 Rule 90 CPC
but during the pendency of appeal against the above noted
order passed by the execution court. The correctness of the
contention raised on behalf of the judgnent-debtor about
mai ntai nability of the application under Order 34 Rule 5 CPC
is not in doubt. A decision of this Court on the point is
reported in (1989) 4 SCC 344 (Maganlal vs. Ms Jai swa

Industries, Neemach and others). It has been held that
notwi t hstanding confirmation of sale, Order 34 Rule 5 CPC
would still be attracted where appeal against the order of
confirmation is pending, as till the appeal is finally

deci ded, the sale does not become absolute. Reliance was
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pl aced on sone earlier decisions of this Court including a
case reported in 1950 SCR 806 (Sri Ranga N layam Rama
Krishna Rao vs. Kandokori Chellayamma alias Manganma and
anot her) . I n paragraph 14 of the Judgnent in Maganlals
case (supra), their Lordships observed as follows: -

14. In this view of the matter we are of the opinion
that in case the provisions of Order XXXIV, Rule 5 of the
Code are held to be applicable to the facts of the instant
case appropriate relief can be granted thereunder as the
order of confirmation of the sale passed by the H gh Court
in favour of the first purchaser has not become absol ute due
to the pendency of these appeals against that order nor has
the right of redenption of Maganlal yet extinguished.

Rel i ance has al so been placed upon two recent deci sions

of this Court one of which is reported in (1999) 8 SCC 511@@
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[U  Nilan vs.” Kannayyan (Dead) through LRs.]. Considering@®

JJJJJIIIIIIIIIIIIIIIIIIAI

the whole ganmut of case law on the point, it has been held
that the confirmation of sale would be absolute only after
final orders are passed in appeal. The reason being that in
case the appeal succeeds, there would be no confirmation of
the sale and in such circunmstances, an application noved
under Order 34 Rule 5 CPC during pendency of the appea

would be deemed to have been noved before confirmation of
the sale. Sane view has been reiterated in another decision
reported in (2000) 3 SCC 664 (Kharaiti Lal wvs. Ram nder
Kaur and others). Lear ned counsel for the respondents,
however, subnitted that in the present case, though it is
true that the judgnent-debtor was given permission to
deposit the anpbunt on an application noved during the
pendency of the appeal No.78 of 1982, but finally by '\ means
of one order, the said appeal viz. C MA. No.78 of 1982
was dismssed, i.e., the order of confirmation of the  sale
was uphel d, but on the other hand, application under Order
34 Rule 5 CPC was allowed. In such a situation, it /could
not be said that the application under Order 34 Rule’'5 CPC
would, in any manner, be relatable to any point of tine
prior to confirmation of the sale. That position could be
deened only in case appeal CMA. No.78 of 1982 was al lowed
and the order of confirmation of sale was set aside. Thus
the requirenment of Oder 34 Rule 5 CPC that the anpunt
shoul d be deposited in court on the date fixed for or before
confirmation of sale, is not fulfilled. Yet another fact,
which is noticeable, is that the judgnment-debtor did not
file any Revision against the part of the order dism ssing
appeal No.78 of 1982. The order, thus, as passed by the
Addl. District Judge, attained finality. 1In no way, it can
be said that the application under Order 34 Rule 5 CPC can
be treated to have been noved before confirmation 'of the
sal e.

Learned counsel for the appellants, in connection wth
t he above, submitted that once the court allowed to nmake the
deposit under an application noved under Order 34 Rule 5
CPC, it was not necessary to challenge the part of the order
di smssing the appeal No.78 of 1982. In our view, it wll
create a very anonalous situation. It has not been
submitted that the condition for noving an application under
Oder 34 Rule 5 C.P.C. before confirmation of sale is not a
bi nding pre-condition. Such application could be deened to
have been noved before confirmation of the sale, on
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Appeal being allowed during pendency of which nbney was
deposited .viz CVMA No. 78/82. As a result of dismssal of
appeal No.78 of 1982, the conditions laid down for noving an
application under Order 34, Rule 5 CPC is not fulfilled.

Learned counsel for the appellants has submtted that
both natters have been di sposed of by a common order and the
application under Oder 34 Rule 5 was allowed first and
thereafter the appeal was dismssed, or in any case
simul taneously. W feel that nothing significant would turn
upon this. Since however such an argunent has been raised,
it is to be noticed that the Appellate Court first dealt
with the appeal No.78 of 1982 and dism ssed the sane.
Thereafter, 1in the |ater part of the judgnent, disposed of
the I|.A No. 65 of 1988, allowing the same, that is to
say, first upholding the order confirmng the sale and
rejecting . the _objections. Inthe normal course, it s
submitted that after dismssing the appeal No.78/82, the
appel | ate court shoul d have rejected the other application
Vi z. | A No.65/88 under Order 34, Rule 5 CPC having not
been nmoved before confirmati on of sale.

It has already been indicated " earlier that the
j udgrent - debt or did not challenge the orders of the
appel l ate court by which his appeal No.78/82 was dism ssed.
On the other hand, the decree-hol der chall enged the order of
the appellate court allowi ng the application . IA No.65/ 88
noved under Oder 34 Rule 5 CPC. ~Learned counsel for the
appel lants submtted that it was not necessary to chall enge
the orders by which his appeal No.78/82 was di sm ssed since

the application under Oder 34 Rule 5 CPC nanely, |.A
No. 65/88 was allowed and the appellants had been' granted
permi ssion to deposit the anpunt in the Court. W fail to

appreciate the argunment. The application under Order 34,
Rule 5 CPC noved by the appellant-judgnent- debtor was
entertained only during the pendency of appeal No.78/82.
Had the said application not been pending, there was no
occasion to pernmit the judgnent-debtor to nake the deposit
of the decretal anpbunt etc. wunder Order 34 Rule 5 C P.C
since the sale had been confirned prior to noving of the
applicati on. In such circunstances, the appellants cannot
feel totally unconcerned with the final order passedin the
main appeal nanely C.A. No. 78/82. The dismssal of the
appeal would only affirmthe confirmati on of the sal e which
was i n nebul ous state during pendency of the appeal.” W are
not considering here, at this stage, as to what appropriate
order could or should have been passed on deposit of. the
noney during the pendency of the appeal. The fact renains
that two orders one dismssing the appeal and the /other
allowing the application would not co-exist rather they
would be self- contradictory in nature. Sonewhat 'simlar
facts and situation came to be considered by this Court in
the case of U N lan (supra). There also it appears a
nunber of applications had been noved ultimately resulting
in two contradictory orders. The argunent which was raised
on behal f of the decree- hol der about existence of
contradictory orders and the judgnent- debtor having not
nmoved this Court against dismssal of his appeal, was found
to be wvalid but it was observed that after permtting
deposit of the anmpunt and passing an order for return of the
docunents under Order 34 Rule 5 (a) CPC the appeals should
not have been dism ssed. Utinmately, considering the facts
and circunstances of the case and nunber of applications
noved, it was observed, invoking the principles contained
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under Order 41, Rule 33 CPC that the orders passed in two
appeal s against the judgnent-debtor by the H gh Court,
though not chall enged, should be set aside to do conplete
justice between the parties and to bring t he t wo
contradictory orders in conformty. So the appellate orders
had been set aside suo notu. advanced

In this case |earned counsel for the appellants has not @G@

trrrreeerrreerrreerrrreerrrerrrrrerrrrerrrrrrrrrrrrrrnl
any submi ssions about applicability or for application of
principles as contai ned under Order 41, Rule 33 CPC. On the
other hand, he submitted that he was not raising any
guestion of equity etc. but based the case of the
appel lants only on the | egal position which according to us
is clear that on dismissal of appeal against an order of
confirmati on of sale the petition under Order 34, Rule 5 CPC
filed during pendency of the appeal could not be related
back to a point of time prior to confirmation of sale. Such
a situation wll ~fall short of conplying with all the
conditions as required under Order 34 Rule 5 CPC.

As a result of the discussion held above, we find no
merit in the appeal and it is accordingly dismssed. Costs@@
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easy.




