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ACT:

Industrial Dispute-Profit bonus-Agreenent between Labour and
M1l -owners-Full Bench Fornula, whether contravened by

Agreenent - Tri bunal * s conpetence to extend Agreenent.

HEADNOTE

The respondent, the Textile Labour Association at -Ahmedabad,
entered into a five years pact with the Ahnedabad M| -
Owmners’ Association, representing the nenber mlls, in
regard to paynent of bonus to the enpl oyees of the mlls for
the years 1953-57. The Labour Uni on demanded bonus for the
year 1958 on the basis of the pact, but the nmill-owners
clained that the pact was contrary to the formul a evol ved by
the Full Bench in MI|I Omers’ Association, Bonbay v.. The
Rashtriya M| Mazdoor Sangh, Bonbay, [1950] 2 L.L.J. /247,
whi ch was approved by the Suprene Court in The Associated
Cenment Conpanies Ltd. v. Its Wrknen, [1959] S.C.R 925,
inasmuch as (1) rehabilitation provided in the Agreenent
differed vitally fromrehabilitation as explained in' that
decision, (2) the Agreement provided for paynent of a
m ni mum bonus even though there may be no avail able surplus
and even though the particular mll mght have made actua
loss, and (3) while the Full Bench Fornula, as approved by
the Supreme Court treated a particular year as a self-
sufficient unit, there was provision for set-off and set-on
in the Agreenment. The Industrial Tribunal to which the
dispute was referred in the. formof sixty-six references,
one relating to each mll, took the view that the pact did
not in any way run counter to the lawlaid down by the
Suprenme Court, and that the extension of the agreement for
one nore year would help in promoting peace in the industry
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i n Ahmedabad.

Held (Subba Rao, J.-dissenting) that the Agreenent in
guestion departed fromthe Full Bench Fornula in the natter
of bonus, in certain vital aspects and that the Tribuna
when it extended the Agreement for the year 1958 was
ignoring the law as laid down by the Supreme Court as, to
what profit, bonus,was and how it shoul d be worked out.

2

The Tribunal had no power by extending the Agreenent to nake
it possible for paynent of a mni mum bonus for the year 1958
even when there was either insufficient available surplus to
pay bonus or no available surplus at all or even actua
| oss.

The jurisdiction of the Tribunal was linmted by its ternms of
reference, which was not on.industry-cumregi on basis, but
one for each mll to consider the question of bonus for each
mll for the year 1958 and, consequently, it had no
jurisdiction to apply the principle of set-off and set-on to
be found i'n the Agreement in respect of payment of bonus or
take into account the profits of the industry as a whole in
Ahmedabad:

Per Gaj endragadkar, Sarkar, Wanchoo and Mudhol kar, JJ.It is
open to an industrial courtin an appropriate case to inpose
new obligations on the parties before it or nodify contracts
in the interest of /industrial peace or give awards whi ch may
have the effect of extending Agreenent or making new one,
but this power is conditioned by the subject nmatter wth

which it is dealing and also by the existing industrial |aw
and it would,not be opento it while dealing with a
particular nmatter before it to overlook the industrial |aw

relating to that natter as laid down by the legislature or
by the Suprene Court.

Western I ndia Autonobil e Association v. Industrial Tribunal
Bonbay, [1949] F.C.R 321, Rohtas Industries Limted v.
Brijnandan Pandey, [1956] S.C.R 800 and Patna Electricity
Supply Co. v. Patna El ectric Supply Wrkers’ Union, [1959]
SUPP. 2 SSC R 761, relied on

Per Subba Rao, J.-(1) The inpugned five years pact was not
contrary to industrial law as laid dowmm by the Suprene
Court. (2) The pact also did not infringe the principle that
bonus depends wupon profits; but it applied the sane by
evolving a formula of set-off and set-on to —a conplicated
situation of the entire industry in a particular areafor a
nunber of years. (3) The Full Bench Fornmula in regard  to
rehabilitation was not contravened by <the pact. The
decisions of the Suprene Court did not preclude enployers
and enpl oyees fromagreeing to a particul ar valuation of the
bl ock having regard to the circunstances obtaining at. the
time of the agreenent. (4) Neither the Full Bench Fornula
nor the decisions of the Suprene Court affirmng it
precluded the Tribunal from extending the terns of “the pact
by another year if that was necessary to maintain industria
peace.

JUDGVENT:

ClVIL APPELLATE JURI SDICTION: Civil Appeals Nos. 351-356 and
358-369 of 1960.

Appeals by special I|eave fromthe Anard Part 1 of the
I ndustrial Court, Bonbay, in References IC Nos. 261, 297,
238, 241, 248, 263, 266, 271, 301, 302, 257, 237 296: 299,
300, 283 and 284 of 1959.
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N. A. Palkhivala, 1. M Nanavati, S. NN Andley J. B
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Dadachanji, Ranmeshwar Nath and P. L. Vohra, for the
appellants in C. A No. 351 of 1960.
N. A. Palkhivala, J. B. Mhta, S© N Andley, J. B
Dadachanji, Raneshwar Nath and P. L. Vohra, for t he
appellant; in C As. Nos. 352 and 358 of 1960.
R J. Kolah, J. B. Mehta, S. N. Andley, J. B. Dadachanji,
Rameshwar Nath and P. L. Vohra, for the appellants in C. As.
Nos. 353 and 362 of 1960.
l. M Nanavati, S. N. Andley, J. B. Dadachanji, Rameshwar
Nath and P. L. Vohra, for the appellants in C. As. Nos.
354, 356, 363-365, 367 and 369 of 1960.
J. B. Mehta, S. N Andley, J. B. Dadachanji, Rameshwar
Nath and P. L. Vohra, for the appellants in C. As. Nos.
355, 359-361, 366 and 368 of 1960.
S. R Vasavada, for the respondent in C. As. Nos. 351, 352,
355, 358, 360-364, and 368 of 1960.
N. H. Shai kh, for the respondent in C. As. Nos. 353
and 365 of 1960.
N. M Barot, for the respondent . in C. As. Nos. 354, 359
and 367 of 1960.
K. L. Hathi, for the respondent in C. As. Nos. 366 and
369 of 1960.
1960. Decenber 7. The Judgnent of Gajendragadkar, Sarkar
Wanchoo and Mudholkar, JJ. was delivered by Wnchoo, J.
Subba Rao, J. delivered a separate Judgnent.
WANCHOO, J.-These ei ghteen appeal s by’ special |eave raise a
comon question and will be dealt with by this judgnent.
The appel l ants are certain cotton textile nmills in Ahnedabad
while the respondent in each appeal is the Textile Labour
Associ ati on, Ahnedabad, which'is a representative union of
the cotton textile workers in Ahnedabad. ~The total nunber
of cotton textile mlls in Ahnedabad is 66; “therefore, 66
references under s. 73-A of the Bonbay Industrial Relations
Act, No. Xl of 1947 (hereinafter called the Act), were nade
to the industrial court for arbitration of disputes arising
out of notices of change

4
given by the respondent making a demand for bonus for
enpl oyees of textile mlls in Ahnmedabad. It appears that
there was an agreenent between the Textile Labour
Association and the Ahmedabad M I-owners’ Associ ati-on
representing the menber-mlls on June 27, 1955 (hereinafter
referred to as the Agreenment), with respect to paynent of
bonus by the nills to their enployees. The Agreenent was to
remain in force for a period of five years; beginning” with
January 1, 1953, and ending with Decenber 31, 1957, and
related to bonus for the five cal endar years from 1953 to
1957 (both inclusive). When the Agreenent canme to an._ end
di sputes arose about bonus for the year 1958. The Agreenent
was not extended and a notice of change under s. 42 of the
Act was given by the Textile Labour Association- to the
Ahmedabad MI1Il-owners’ Association on July 21, 1959,
claimng that all the enployees enployed during the vyear
1958 in the nmenmber-mlls be paid an adequat e ampunt of bonus
having regard to the volune of profits, if any, or sone

bonus irrespective of profits to fill the gap between the
existing wage and the living wage so as to avoid unrest
among the enpl oyees. It further appears that notice in the
same terns was given to individual mlls about the sane
time. As no agreenent was arrived at between the parties,
66 references with respect to the sixty-six nmlls were nmade
to the industrial court as already nentioned above. The

industrial court considered all the sixty-six references
together and came to the conclusion that the Agreenment of
1955 had worked fairly to both sides and was substantially
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in accord with the | ong-standing practice in the industry in
Ahrmedabad even before the Agreenent and that its extension
for one year was essential for keeping industrial peace. It
therefore ordered the extension of the Agreement for the
year 1958 and directed the parties to file within six weeks
fromthe date of the award cal cul ati ons of bonus payable for
the year 1958 in the light of the decision and thereafter
the court would proceed to award appropriate bonus in the

case of each individual mll. Thereupon there were fifty-
two applications for special l|eave to

5

appeal to this Court in which special |eave was granted.
Thirty-four of the appeals arising out of the special |eave
petitions have been w thdrawn and only ei ghteen now remnain
for decision. It appears that the remaining fourteen mlls

accepted the decision of the industrial court, so that now
forty-eight mllsare out of the picture and only eighteen
are before the Court.

The main contention of the appellants before the industria
court was that in view of the law laid down as to bonus by
this Court inthe Associated Cenent Conpanies Ltd. v. The
Wrkmen (1), it was not open-to it to extend the Agreenent
for the year 1958 as that woul d be against the concept of
bonus as understood in industrial law. " The sane point is
being urged before us and the question that falls for
decision is whether the industrial court was right in lawin
ext endi ng the Agreenent for another year

In order to appreciate the dispute between the parties wth
respect to the extension of the Agreement we may refer to
the salient terms of the Agreement. Before we do so, we may
nmention that the Agreenent was "w thout renouncing the
general principles enunciated in decisions and awards of the
arbitration boards, the industrial court, the Labour
Appel l ate Tribunal and the Suprene Court in respect of bonus
or the rights and privil eges created thereunder". It was
entered into only with a viewto creating goodw Il anpbng
workers and for the purpose of mmintaining peace’ in the
i ndustry and without creating a precedent for the future.
The Agreenent in the first place provided that the claim of
the enployees for bonus would only arise if ~there is an
avail able surplus of profit after making provision for al
the prior charges. These prior charges were: (i) statutory
depreciation and the devel opnent rebate; (ii) taxes;  (iil)
reserve for rehabilitation, replacenent and nodernisation of
block as calculated by the industrial court (basic  year
1947); (iv) six per centum return on paid-up  capita
i ncluding bonus shares; and (v) two per cent. ~return on
reserves enployed as working capital. After the available
surplus was deternmined thus, a mll

(1) [1959] S.C.R 925.

6

having an available surplus of profit had to pay to its
enpl oyees bonus which would in no case be less than an
amount equivalent to 4.8% of basic wages earned during the
year; nor was it to exceed an anpbunt equivalent to 25% of
the basic wages earned during the year. It was also
provided that in case the available surplus was nore than
sufficient for granting bonus at a higher figure than the
ceiling of twenty five per centumof basic wages earned
during the year and the nmaxi mum bonus of 25 per centum was
paid, such a mll would be deened to have set aside a part
of the residue of available surplus after grant of maxi mum
bonus not exceeding 25 per cent. of the basic wages earned
during the year as a reserve for bonus for purposes of "set
on" (adjustnent) in subsequent years. Secondly it was
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provided that where in the case of a nmll, the available
surplus was not nore than the ceiling of 25 per cent. of
basi ¢ wages fixed for bonus, the bonus would be fixed after
deducting at least Rs. 10,000 fromthe available surplus.
Further it was provided that if a mll had an available
surplus of profits which would suffice to pay bonus at a
rate |lower than the mnimumof 4.8 per cent. it would pay
the mninmm and would be entitled to set off the excess
amount thus paid against the available surplus in a
subsequent year or years and there were provisions how this
set-of f would be worked out. Lastly it was provided that if
the profits of a mll were not sufficient to provide for al
prior charges as nentioned above, though it had nmade
profits, or where the nmll had actually suffered a |oss,
such a mll would a& a special case for «creating goodw ||
among its workers and for continuing peace in the industry
but w thout creating a precedent pay to its enployees the
m ni mum bonus equivalent to 4.8 per cent. of the basic wages
but would be entitled to set off this anbunt towards any
avai | abl e surplus in any subsequent years, subject, however,
al ways to a paynent of a m ninmumbonus at the rate of 4.8
per cent. of basic wages earned during the year

It has been contended on behalf of the appellants that the
formul a under the Agreenent departs in

7
sonme vital aspects fromwhat is known-as the Full Bench
formula evolved by the Labour Appellate Tribunal in The

M1l -owners’ Association, Bonbay v. The Bashtriya MII
Mazdoor Sangh (1), which has been approved by this Court in
the Associated Cenent Conpanies’ case (2) and is . thus the
law of the land so far as bonus is concerned. It is urged
therefore that inasnmuch as the formul a under the Agreenent
departs fromthe Full-Bench formula which i's now the |aw of
the land, it was not open to the industrial court to ‘extend
the Agreerment in the face of the decision of this Court in

Associ ated Cenment Conpanies’ case(l) and in so far, as the

i ndustrial court has done so it ‘has gone against /'the |aw
relating to bonus and therefore the award should be set
asi de.
Two questions inmediately arise in_this connection: the
first relates to the jurisdiction of the industrial court to
i npose new obligations upon the parties and the second is
whether if the industrial court has jurisdiction to inpose
new obligations it could do so in a matter of this kind
considering the concept of bonus as laid down by the
deci sions of this Court.
So far as the first question is concerned. (namely, the
gener al power of an industrial court to  inpose new
obligations wupon the parties), the matter is . now well-
settled by the decisions of the Federal Court and also of
this Court. It was held by the Federal Court in- Western
I ndi a Aut onobil e Association v. Industrial Tribunal, | Bonbay
and Gthers (3) that-
" adj udi cati on does not in our opinion . nean
adj udi cation according to the strict |aw of
master and servant. The award of the tribuna
may contain provisions for settlement of a
di spute which no court could order if it was
bound by ordinary |aw, but the tribunal is not
fettered in any way by these limtations."
The Federal Court al so approved the view of
Ludwi g Tel l er that-
"industrial arbitration my i nvol ve t he
extension of an agreenent or the naking of a
new one, or in
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(1) [21950] 2 L.L.J. 1247. (2) [1959]
S.C.R 925.

(3) [1949] F.C.R 321
8
general the creation of new obligations or
nodification of old ones while comercia
arbitration generally concerns itself wth
interpretation of existing obligations and
di sputes relating to existing agreenments (see
p. 345)."
This Court also in Rohtas Industries Ltd. wv.
Brij nandan Pandey (1) held that-
" a court of |law proceeds on the footing that
no power ~ exists in the courts to nake

contracts for the people; and the parties nust

make their own contracts. The Courts reach
their l[imt of- power when they enforce
contracts which 'the parties have made. An
i ndustrial tribunal is not so fettered and nmay
create new obligations or nodify contracts in
the interests of industrial peace, to protect
legitimate trade wunion activities and to
prevent ~ unfair practice and/or victimsation
(see p. 810)."

In Patna Electric Supply Co. v. Patna Electric
Supply / Workers’ Union (2), this Court held

t hat -
“"there' is no doubt that in appropriate cases
i ndustrial adj udicati on may i mpose new

obligations on the enployer inthe interest of
social justice and with the object of securing
peace and harnony between the enpl oyer and his
wor kmen and full cooperation between them (see
p. 1038)."
and approved of the decision of the Federal Court in Western
I ndi a Aut onpbi |l e Associ ation’s case(3). There is no doubt
therefore that it 1is open to.an industrial court in an
appropriate case to inpose new obligations on the parties
before it or nodify contracts in the interest of ~industria
peace or give awards which may have the effect of extending
exi sting agreenent or nmeking a new one._ This, however, does
not mean than an industrial court can do anything and every-
thing when dealing with an industrial dispute. This power
is conditioned by the subject-matter with which it is
dealing and al so by the existing industrial-law and it would
not be open to it while dealing with a particular natter
before it to overlook the industria
(1) [1956] S.C. R 800. (2) [1959] SUPP. 2 S.C.R 761
(3) [1949] F.C.R 32.
9

law relating to that matter as laid down by the |egislature
or by this Court.

This brings us to the second question, which is the rea
guestion in dispute in this case, nanely, when dealing wth
a bonus case, like the present, was it open to the
industrial <court to overlook the lawlaid 7 dowmm by this
Court in Associated Cenent Conpani es’ case (1) and nmake an
award extending the Agreenment for a further period of one
year ?

In order to determne this question, we have to | ook at the
concept of bonus as evolved in the industrial law of this
country by industrial tribunals and now by the decision of
this Court. So far as we can see, there are four types of
bonus whi ch have been evol ved under the industrial law as
laid down by this Court. Firstly, there is what is called a
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producti on bonus or incentive wage (see Titaghur Paper MlIIs
V. Its Worknen (2) ); the second is bonus as an inplied term
of contract between the parties (see Messrs. Ispahani Ltd.
v. |Ispahani Enpl oyees’ Union (3)); the third is customary
bonus in connection wth some festival (see The G aham
Trading Co. v. Its Wrkmen (4)) and the fourth is profit
bonus whi ch was evol ved by the Labour Appellate Tribunal in
The MIIl-owners’ Association Bonbay v. The Rashtriya MII
Mazdoor Sangh, Bombay (5), and which has been considered by
this Court fully in two cases. W are in the present case
dealing with bonus of the fourth kind, nanely, profit bonus
and what we say subsequently refers only to this kind of
bonus.
Wat is the concept of profit bonus with which we are
concerned in this case, for it is this concept which wll
determ ne whether it was open to the industrial court in
this case to extend the Agreenment for 1958? In Miir MIls
Co. Ltd: v. Suti-MIIls Mazdoor Union (6), this Court pointed
out that-

"There are two conditions, which have to be

satisfied before a demand for bonus can be

justified and
(1) [21959] S.CR 925.(2) [1959] SUPP. 2

S.C.R~ 1012.

(3) [1960] 1 S.C.R 24.(4) [1960] 1 S.C.R
107.

(5) [1950] 2 L.L.J. 1247.(6) [1955] 1 S.C.R
991.

2

10

they are: (1) when wages fall short of the
living standard, and (2) industry makes huge
profits part of which are due to t he

contribution which the ~worknen make in
i ncreasing production. ~The denmand for 'bonus
becones an i ndustri al claim...........

The basis for the claimis that |abour and
capital both contribute to the earning of the
i ndustrial concern and it is fair that /| abour
shoul d’” derive some benefit, if there is a
surplus after neeting prior or necessary
charges............... The—surpl us t hat
remained after neeting the aforesaid prior
charges woul d be available for distribution as
bonus. "
The matter was again considered by this Court in the
Associ ated Cenent Conpani es’ case (1) where the Full Bench
formula evolved by the Labour Appellate Tribunal was gone
into at length. The worknmen contended in that case that the
formula required revision as the enployers were becom ng
i ncreasingly nor e rehabilitation-conscious and their
appetite for the provision for rehabilitation was fast
growing wth the result that in npst cases, after allow ng
for rehabilitation, there was no surplus left for the
pur pose of bonus and the main object of the fornula was thus
frustrated. It was further contended for the worknen that
the whole of rehabilitation expenses should not be provided
for out of trading profits and that the claim for
rehabilitation should be fixed at a reasonable amunt and
the industry should be required to find the balance from
other sources. It was there held that"though there may be
sone force in the plea nmade for the revision of the Ful
Bench fornmula, the problemraised by the said plea is of
such a character that it can appropriately be considered
only by a high-powered comr ssion and not by this Court,
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whil e hearing the present group of appeals."This Court also
hel d t hat -
“the Full Bench formula had on the whol e work-
ed fairly satisfactorily in a | arge nunber of
i ndustries all over the country, and the claim
for bonus should be decided by the Tribunals
on t he basis of this formula  without
attenpting to revise it. The
(1) [1959] S.C R 925.
11

formul a was el astic enough to nmeet reasonably
the claims of the industry and |abour for
fair-play and justice............ It was based
on two considerations: first, that |abour was
entitled to claim a share in the trading
profits of the industry, because it had parti-
ally contributed to the same; and second, that
| abour was entitled to claim that the gap
between its actual wage and the Iliving wage
should within reasonable Iimts be filled up."
The Full - _Bench formula provided for arriving at t he
avai l abl e surplus after neeting prior charges, nanely, (i)
depreciation, (ii) taxes, (iii) return on paid-up capital,
(iv) return on worki'ng capital and (v) rehabilitation. The
formula further dealt with the claimfor bonus on the basis
that the relevant year is a selfsufficient wunit and
appropriate accounts have to be made in respect of the said
year. Finally, it was pointed out that it was only after
all the prior charges had thus been deternined and deducted
from the gross profits that the-avail able surplus could be
ascertained for paynent of bonus, and that when the
avai |l abl e surplus had been ascertained, there were three
parties entitled to claim shares “therein, nanely, (i)
labour’s claim for bonus, (ii) industry’'s claim for the
purpose of expansion and other needs, and (iii) t he
sharehol ders’ claim for additional return on the capita
invested by them the ratio of distribution would neces-
sarily depend on several factors. It would thus ‘be / clear
that the essential concept of profit bonus is that there
should be an avail able surplus determined according to the
principles laid down in the cases nentioned -above for
di stribution. If there is no such available surplus  for
distribution, there <can be no case for paynment of ~profit
bonus. This is the industrial law as laid down by this
Court wth respect to this kind of bonus in Associated
Cenent Conpani es’ case (1). It would in our opinion be not
open to an industrial court or tribunal to ignore this |aw
as to bonus and to extend an agreenent for paynent of bonus,
whi ch is agai nst the basic concept of bonus as laid dowm by
the decisions of this Court on the ground that an
(1) [1959] S.C.R 925.
12

i ndustrial court has power generally to extend agreenents or
to create new obligations. As already pointed out,  that
power has to be exercised keeping in view the subject-nmatter
before the tribunal and the |law |l aid down by the |egislature
or by the decisions of this Court, with respect to that
subj ect-matter. The industrial court in this case was not
unaware of this position, viz., that it *as departing from
the law laid down in the Associ ated Cenent Conpanies’ case
(1) and other bonus cases; but it held that this Court was
dealing in those cases with individual units, and not with a
case where there were nunerous concerns in an industry at
one centre, wthits particular historical back-ground,
where previous awards had been on an industry-w se basis.
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It therefore held that the decisions of this Court could not
apply in their entirety to the dispute before it and that
this Court could not have intended that in a case where
there was the additional circunstance that the parties had
thenselves voluntarily nodified the bonus formula in sone
respects by a long termagreenent, that could not be
extended by an industrial court. It is the correctness of
this view which has been strongly disputed before us by the
appel | ant s.

Before deal with this matter, we should like to point out
that the fact that there are nunerous concerns in a
particul ar place can have no relevance in considering the
guestion whether the Full Bench fornmula can apply to cases
like the present. Even though this Court was dealing wth
the case of one concern, nanmely, the Associated Cenent
Conpanies, it pointed out that the Full Bench fornmula had
worked fairly satisfactorily all over the country and should
continue to be applied without revision till such time as a
hi gh- powered comm ssion went into the question. There is in
our opinion no question of industry-cumregi on approach in
the mtter of a bonus dispute of this kind. There is no
doubt that in nmany matters, |like wages, conditions of
service, over-time allowance, dearness all owance, gratuity,
and so on, industry- cumregion approach has been nmade by
i ndustrial courts

(1) [1959] S.C. R 925.

13

in this country ‘and, rightly so.~ But there is, in our
opi nion, no scope for an approach of this kind in the case
of bonus, the basic concept of which is that paynent depends
on surplus of profits available according to sone fornmula in
the case of each industrial concern. “Nor can it be said
that the Agreement in this case is dealing with bonus in

what is known as industry-cunregion basis. Its salient
terns as set out above will showthat it deals wth 'bonus
according to available surplus of each mll, so that bonus

paid by each m || depends on its own avail able surplus and
the sixty-six mlls situate in Ahnedabad may pay different
amounts of bonus varying froma mninmum of 4-8 per cent. of
the basic wages to 25 per cent. of the basic wages. ~Simlar
differences will arise if the Full Bench formula is applied
to the sixty-six mlls in Ahmedabad. Thus the Agreenent
whi ch has been extended, is not based on industry-cumregion
approach, as it is understood. That approach, say, wth
respect to wages neans that wages of all concerns situate in
a particular area engaged in a particular industry should be
the sane. On that approach the bonus of all these sixty-six
mlls should also be the sane percentage for each mll in
that area; but that is not the basis on which the Agreenent
was arrived at. The basis of the Agreenent is that each

individual mll is treated as a separate wunit -and its
avai |l abl e surplus worked out according to the fornula in the
Agreenent itself. This is also the basis of the Full  Bench

fornmula and the avail able surplus of each unit is worked out
according to that formula, though the result of t he
application of the two formulae in each case nmay not be the
sane. There is in our opinion therefore no justification
for the viewthat the Full Bench fornula approved by this
Court in the Associated Cenment Conpanies’ case (1) can have
no application where there are nunmerous concerns of one
nature at one centre. Sone bonus awards were brought to our
notice to show that they were on industry-cumregion basis,
nanmely, The Sugar MIIls of Bihar v. Their Wrknmen (2) and
The Sugar MIls, Utar Pradesh v.

(1) [1959] S.C.R 925.
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(2) [1951] 1. L. L. J. 4609.
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Their Worknen(1l). These awards related to sugar industry in
Uttar Pradesh and in Bihar. As we read these decisions, we
do not find real industry-cunregion approach which would
result in wuniformbonus for all the mlls dealt wth by
these two awards. Wat we find is that a different fornula
was worked out for awarding profit bonus Ilinked wth
production on the basis that there were profits; but when
the formula is worked for each mill the bonus would differ
frommll to mll according to its production. Further, we
find that in the Utar Pradesh case there were certain
exenptions granted to certain factories, presumably on the
ground that they were not . in a position to pay bonus for
want of sufficient profits. It is true that in the Bihar
case it was said that the question of bonus could be
consi dered on industry-wise and not on unit w se basis, but
that only nmeant that one fornmula was evolved for the whole

of Bihar ‘and applied to every mll in that area. That is
what exactly the Full Bench formula also has done, for it is
the sanme formula which applies to alll industrial concerns
all over the country now after the decision of this Court.

In the Bihar case, an argument was addressed to apply the
Full Bench fornmul a, ‘but that was not accepted on the ground
that bal ance sheets and profit and | oss accounts were not
reliable and therefore bonus was |inked w th production. In
the Bi har case al so some factories were exenpted from paying
bonus presumably on'the ground that they were unable to do
so not having made profits. These cases therefore are not
i nstances of real industry-cumregion approach. Ref er ence
was also made to The, Textile MIIls in Coinbatore District
v. Their Workmen (2) relating to Coinbatore textile mlls.
In that case the industrial court considered whether bonus
at a flat rate for all the nmlls should be awarded or
whether a distinction should be made between nmlls and
mills. It held that the mlls thensel ves when they paid
bonus observed or nmmintained no distinction; therefore in
the peculiar circunstances of that case a uniform rate of
33-1/3 per cent. was awarded for all the mills as specially

all the mlls had
(1) [1952] 1 L. L. J. 615.
(2) [1950] 2 L. L. J. 203.
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wi t hout exception ’'nade unique profits. As we have said
already the basic concept of profit bonus,; as it appears
fromthe judgnents of this Court, is that there should be an
avail able surplus of profits in a particular concern in a
particular year, to which the bonus relates and on this
basi ¢ concept there is no scope for an approach on the basis
of industry-cumregion in the matter of bonus in the /sense
that every mll in a region should pay the sanme bonus.

There is therefore no question of industry- cumregion
approach in the present case, and even the formula in the
Agreenent is not on a real industry-cumregi on approach —and
has to be worked out frommll to mill, whichis |like the
Full Bench fornmula. The reasons therefore which Iled the
i ndustrial court in this case to distinguish and depart from
the decision of this Court in The Associated Cenent
Conpani es’ case (1) do not appear to us to be substantia

and there was therefore no ground for departing from that
deci sion for those reasons.

This brings us to a consideration of the formula as provided
in the Agreenent and the Full Bench formula as approved by
this Court. It was urged on behalf of the respondent that
the two fornul ae were basically the same; both provided for
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prior charges and in both bonus was to be paid on the
avai lability of surplus profits, though it was admtted that
in certain respects there were differences. Now if these
di fferences were nerely of detail and did not affect sonme of
the vital aspects of the Full Bench formula it m ght be said
that there was no ignoring of the law as laid dowmn by this
Court and therefore the tribunal was not unjustified in
extending the Agreenment for a year. But a conparison of the
formula in the Agreenent with the Full Bench fornula shows
differences in three vital aspects. |In the first place,
rehabilitation provided in the Agreement differs vitally
from rehabilitation as explained in The Associated Cenent
Conpani es case (1). |In the second place, the fornula in the
Agreenent provides for ~ paynent of a mnimum bonus even
though there may be no avail abl e surplus and even though the
particular mll mght have nmade actua

(1) [21959] S.C. R 925.
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| oss. ' Thirdly, while the Full-Bench fornula as approved by
this Court treats a particular year as a selfsufficient
unit, there is provision for set-off and set-on in the
formula in the Agreenment. Can it therefore be said that the
formula in the Agreement which departs in these vita
particulars from the Full Bench formula in the matter of
bonus coul d be extended for another year by the industria
court in the face of the decisions of this Court |aying down
the law as to what profit bonus is and how it should be
wor ked out? The ‘tri bunal therefore when it extended the

formula in the Agreenent which departed fromthe Full Bench
formula in certain vital aspects was undoubtedly ignoring
the industrial Ilaw as laid down by this Court and going
against it. It was its duty when dealing with the question

of profit bonus to apply the Full Bench fornula, as approved
by this Court and then arrive at the quantum of bonus to be
awarded in the case of each mll: In particular by
extending the Agreement the tribunal nade it possible for
payment of a mninmumbonus even when there was either
i nsufficient available surplus to pay bonus or no “avail able
surplus at all or even actual loss; the tribunal was thus
definitely going against the industrial law relating to
bonus as laid down by this Court. It had in our opinion no
power to do so and the reasons which it gave for departing
from the law laid down by this Court are unsubstantial and
do not commend thenselves to us. In these circunstances the
order of the tribunal extending the Agreenent for a year
cannot be uphel d.

Further it was urged that in any case the  Agreenent
cont enpl at es paynent of bonus out of profits of the industry
at Ahnmedabad as a whole and that is why it has provided for

set-off and set-on. VWhatever may be said about/ this
provision on a long termbasis, the tribunal’s jurisdiction
was linmited by its ternms of reference. There was not one

reference before the tribunal on industry-cumregion ‘basis
but sixty-six separate references, one relating to each
mll. It was required to consider the question of bonus for
each m |l for the year 1958 only and thus had nothing to

17

do with set-off and set-on or the profits of the industry as
a whol e at Ahmedabad. The tribunal was only concerned wth
1958 and no consideration as to what happened before that
year or what may happen after 1958 could enter into its
decision of the question of bonus for the year 1958. The
principle of set-off and set-on therefore to be found in the
Agreenent could not convert paynment of bonus for 1958, say,
by a loss naking mll into profit bonus as laid down by the
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decisions of this Court. The tribunal’'s award in this case
therefore would clearly be against the law as to bonus laid
down by this Court, for its jurisdiction was confined only
to the year 1958 and no nore.

It was however urged on behal f of the respondent that there
is a fifth kind of bonus, nanmely, goodw |l bonus and that
the Agreenent when it provides for a mninmum bonus
irrespective of availability of profits provides for such
bonus in the interest of industrial peace. It is enough to
say that so far as what is <called goodwill bonus is
concerned it pre-supposes that it is given by the enployer
out of his own free will without any compulsion by an
industrial <court. As its very nane inplies it is a bonus
which is given by the enployer out of his free consent in
order that there nay  be goodwill between him and his
wor kmen; but there can be no question of inposing a goodwill
bonus by industrial courts, as imposition of such a bonus is

a contradiction of -its very  concept. We have already
referred 'to four ~kinds of bonus which prevail in the
i ndustri al law~ in |India and which can in certain

ci rcunst ances be i nposed by industrial tribunals; but there
can be no question of the “inposition of the so-called
goodwi I I bonus, for that bonus depends upon the goodwi Il of
the parties and on their free consent. " In the absence of
such free consent, 'there can be no question of any goodw ||
bonus.

Before we part with these appeals, however, we nust briefly
advert to the general considerations which have been pressed
before us very strongly by M. Vasavada for the  respondents

and M. Anbekar for the intervening parties. It . has been
urged before us
18

that we should be reluctant to interfere with the agreenent
because it has worked satisfactorily in Ahmedabad, and the
reversal of the award under appeal may | ead to discontent in
a very inmportant centre of.textile industry in this country.
It has also been strenuously argued that the Agreenent
offers a very reasonable solution to the vexed problem of
bonus and the pattern set by it has been copiedin Bonbay,
Madhya Pradesh and Coi nbatore. |If the pattern thus set for
determining the textile enployees’ claimfor bonus has been
adopted by a substantial part of the textile industry in
this country, the Court should desist from disturbing the
snmoboth working of the said pattern unless it is compelled
to do so. It nay be conceded that sone features of the
Agreenent are undoubtedly very reasonable and in t he
interest of the industry as a whole. The agreenent has put
a ceiling on bonus and that is a termvery nuch in favour of
the enployer, because in sone cases where the available
surplus is very large, then under the working of the Ful

Bench formula the enployees are tenpted to claim and
industrial tribunals are justified in awarding, 'a pro-
portionately substantial amount as bonus reaching or  even
exceeding in some cases the |evel of basic wages of even 8
or 9 nonths. This trend has been controlled by the
Agr eenent . It is true that the Agreement requires the
paynment of the m ni mum bonus but this provision is intended
to work as a part of the larger agreenent spreading over
some years and the enpl oyer has agreed to pay the m nimm
bonus even though in a particular year he may have no
avai | abl e surplus, because he and his enpl oyees expect or
anticipate that the enployer nmay have available surplus in
the succeedi ng year. The working of the Agreenment is really
intended to spread over a nunber of years and the account
between the enployers and the enployees in that behalf is
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conceived as a continuing and running account. These
features of the Agreenent nmay be regarded as conmendabl e.
The problem of rehabilitati on which has assuned a conplex
form has also been attenpted to be solved by the Agreenent
in a practical way. The solution

19

adopted by the Agreenent in that behalf, it is clainmed, 1is
based on the historical and factual genesis of the origina
formula evolved by the Full Bench of the Labour Appellate
Tribunal when it dealt with the problem of the textile
i ndustry in Bonbay. The argurment is that until 1962, the
Agreenent should be allowed to work when the position may be
reviewed at length. Since this Court delivered its judgnent
in the case of The Associ ated Cenent Conpanies (1) it has
come to our notice that in cases where the enployer clains
an exaggerated anount for - rehabilitation, or where a
reasonable claim made by the employer in that behalf is
unreasonably challenged by the enployees, the dispute is
protracted. The trial of the issue tends to becone
conplicated, and that l|eads to bitterness between the
parties. It has been urged before us that tinme has now cone
when the industrial courts will have to face the problem of
radically changing the forrmula. It is argued that nodern
econom ¢ thought does not encourage the theory that the
whole of the rehabilitation amount nust conme from the
current profits of the industry, and it was stated before us
that Governnent nay have gradually to step in to assist the
i ndustry by advanci ng sufficient loans on reasonable terns
to enable the industry to neet the demand of its
rehabilitation. However, as we pointed out in our decision
in the case of The Associated Cenent Conpanies (1) these
matters can be properly and effectively decided by an
industrial <court if the major representative industries in
the country and their enployees are brought before it with a
proper reference, or it can be tackled nore appropriately by
a high-power comm ssion appointed in that behalf. W were
told that the Governnent of India has taken a decision to
appoint such a commi ssion, and that it would soon resolve
this problem on a nore rational —and scientific /basis.
During the course of the hearing of these appeals we
suggested to the parties that in view of the pending
appoi ntnent of the comm ssion, parties may settle the
present dispute amicably and that the appellant-mlls nay
fall inline with the rest

(1) [1959] S.C.R 925.
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of the mlls in Ahmedabad, but despite their  best efforts
the parties could not settle the dispute and wanted a
decision fromthis Court on the points of |law raised in the
present appeals; that is why we have had to decide the
poi nt's of law, and in doing so i nevitably gener a
consi derations to which we have just adverted cannot play a
material part.

In the course of the argunent reference was nade by M.
Anbekar to the concept of goodwi || bonus; that again is_ a
matter which nay be evol ved by agreenent between the parties
or decided by a highpower conmission. |If the matter has to
be decided according to | aw as has been laid down by this
Court then the conclusion would be inevitable that on
essential points the Agreenent departs fromthe Full Bench
formula, and however conmmendable it nay be on the whole it
can continue only by agreenent and cannot be enforced by
i ndustrial adjudication against the will of any of the
parties; that is why we have cone to the conclusion, though
not without regret, that the appeals must be allowed and the
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matter nust be sent back to the tribunal for disposing of
the issue before it in accordance with law. W direct that
the tribunal should proceed to try the question whether any
bonus should be awarded to the enployees of the eighteen
mlls before us on the basis of the Full Bench fornula as
interpreted by this Court in the case of The Associated
Cenent Conpanies (1).

In the circunmstances there will be no order as to costs.
SUBBA RAO, J.-1 have had the advantage of perusing the
judgrment prepared by my learned brother, Wanchoo, J. |
regret ny inability to agree. As nine is a solitary
di ssent, it may not serve any useful purpose to el aborate on
the question raised at great length. | would, therefore,
briefly refer to the relevant facts which have already been
fully stated by ny |earned brother and express nmnmy Views
conci sely on the question. presented before us.

These appeals raise a dispute between the Textile Labour
Associ ation,, Ahnmedabad, the representative

(1) [1959] S.C R 925.
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uni on of the textile industry in Ahnmedabad, and the various
textile mlls in that area in respect of the bonus payable
for the year 1958. ~The said Labour Union entered into a
five-year pact with the Ahnedabad MII|-Omers’ Association

representing the menber mlls, in regard to paynent of bonus
for the years 1953 to 1957. The Labour “Uni on denanded bonus
for the year 1958 on the basis of the said pact. The mll-
owners clained that the said pact was contrary to the |aw
laid down by the decision of this Court in the case of The
Associ ated Cenment Companies Ltd., Dwarka  Cenment Works,
Dnvarka v. Its Worknmen (1) and that, if the rehabilitation
cost was cal culated on the basis of the principles laid down
therein, there would not be any "available surplus" to
sustain the claimfor bonus. The Industrial Court to ' which
t he dispute was referred elaborately. considered t he
argunment s advanced and cane to the conclusion that the five-
year pact which originated in Ahnedabad was not only fair in
itself but also an inmportant contribution to industria

peace, and that it did not in any way run counter to the |aw
laid down by the Suprenme Court. On that finding it extended
the operation of the pact for one nore year and directed the
parties to file within six weeks fromthe date of the award
calculations in respect of the bonus payable for the vyear
1958, in the light of its decision and on the footing that
the five-year pact was for six years.

The rmain question in the appeals is whether the said pact
vi ol at es the law laid down by this Court Bef ore
considering this contention it would be convenient to notice
the terns of the said pact. The said pact is . a lengthy
docunent, though precisely drawn, and to read it in full is
to wunnecessarily burden the judgnent. | shall, therefore,
briefly summarize its terms.

The contracting parties were the Textile Labour Association
of Ahnmedabad, a representative union for the |ocal area  of
Ahrmedabad on the one part, and the Ahnedabad M| -Onners’
Associ ati on, Ahnmedabad, representing its |local nermber mlls,
on the other part.

(1) [1959] S.C.R 925.
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It was executed on June 27, 1955, to cover a period of five
years from 1953 to 1957, inclusive of both years, for grant
of bonus to the enployees of the Cotton Textile MIlIs of
Ahredabad. The object of the agreenent was to create good
will anmong the workers and for the purpose of rmaintaining
peace in the industry. The basis of the agreement was that
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it applied for the entire Ahnedabad Textile Industry and for
a period of five years. The "available surplus" of each

mll was ascertained in accordance with the Full Bench
Formul a | aid down by the Labour Appellate Tribunal in MII-
Omners’ Associ ation, Bonbay v. The Rashtriya MII Mazdoor

Sangh, Bonbay (1). The maxi num bonus payabl e by every mll
of the said area was fixed at 25 per cent. of the tota
basic wages earned during the year, and the mininum was
fixed at 4.8 per cent. of the said basic wages. If in a
particular year a nmill had an "avail abl e surplus" adequate
for granting bonus at a higher quantumthan the ceiling of
25 per cent. of the basic wages. it would nationally set
aside the part of the residue of the "available surplus”
after the grant of the maxi mum bonus not exceedi ng an anount
equi valent to 25 per cent. of the basic wages earned during
that year as a reserve for bonus for the purpose of "set-on"
(adj ust nent) in_-“subsequent years. If the "avai | abl e
surplus™ was adequate only to grant bonus at a rate |ower
than the ceiling, the quantum of bonus would be fixed in
such a manner that there would remain with the mll at |east
a mnimmof Rs. 10,000. 1f in respect of any year a nill
had an "avail abl e surplus" adequate to pay bonus at a rate
lower than the mnimumrate, it would be entitled to "set-
of f" the excess ampunt of bonus that woul d be payable in a
subsequent year or years. In setting off the said amount of
bonus that, would be payabl e agai nst ~subsequent year or
years, if the surplus was adequate only to grant bonus at a
rate lower than the maximumrate, the mll would first set
asi de out of the "avail abl e surplus” an anount of Rs. 10,000
and, then out of the balance, it wuld further take out the
excess anount paid by it as bonus in the previous

(1) [21950] 2 L.L.J. 247.
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year, and then it would distribute the renmai nder as, bonus.
Even if a mll had made a loss in a particular year, it had
to pay the mni mum bonus, but it would be entitled to "set-
of f* the amount thus paid against the ampbunt of bonus that
woul d be payable in the subsequent year or years, in the
same nmanner as in the case of a surplus adequate to  grant
bonus only at a rate |lower than 25 per cent. of the basic
wages. In short, when the surplus was adequate to pay bonus
at 25 per cent. of the basic wages earned during the year, a
mll had to pay the maxi numof 25 per cent. of the  basic
wages. Wen it was adequate only to grant bonus of less
than 25 per cent. of the basic wages, it would pay the said
bonus after reserving a sumof Rs. 10,000 for itself. | f
there was loss, it would pay the m ni mum bonus. VWhat ever
amounts were paid were adjusted on the principle of "set-on"
and "set-off" in the subsequent years. There was also a
provi si on that after the prescribed period al | t he
outstanding liabilities under the fornula of "set-on" and
"set-of f* would come to an end. Three principles clearly
underlie the entire scheme, nanely, (i) that though for the
purpose of ascertaining the surplus, the profits of a
particular ml|l were taken as the criterion, the position of
the entire Ahnmedabad Textile |Industry was taken into
consideration; (ii) that the beneficent features of the
schene could be gathered only by its long term operation

and (iii) that though in a particular year in the case of a
particular mll there mght not be "avail able surplus”, the
principles of "set-on" and "set-off" indicate that the bonus
was linked with profits. As reasonable nmen trying to settle
their di sputes, both the parties, representing their
respecti ve associ ati ons, adopted an optimistic attitude and
proceeded on the basis that the entire industry would make a
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profit and that every mnmll could be expected to make
reasonable profits in at |east sone of the five years,
though it might incur loss in other years. The validity of
the agreement shoul d be judged on the basis adopted.
In the Ahmedabad Textile Industry, it is in evidence, the
average monthly wage for workers in 1957
24
was Rs. 54. Fifteen days’ basic wages, i.e., the mnimm
bonus prescribed under the pact, would come to an average
total wages for 5 days; and 3 nmonths’ basic wages woul d cone
to 19 days’ total wages on the average. Prima facie the
bonus fixed is very reasonable and cannot be said to be
oppressive to the mll-owers.
The said bonus agreenent, by its reasonabl eness and
beneficent effects on the industry, attracted the attention
of other mnmlls throughout I'ndia. Exhibit U2 shows the
particulars of other mlls which have adopted the agreenent.
The Bonbay Textile Industry, The Madhya Bharat M| -owners’
Associ ation, ~The Mdi Spinning & Waving MIIls, Mdinagar
and the cotton nills at Surendranagar (Saurashtra)’ Sidhpur
Vi rangam Nadi ad and Petl ad, Canbay Baroda, Surat adopted the
sai d schene with suitable nodifications. The silk industry
in Bonmbay and the -plantation industry in Madras also
accepted the principles underlying the said agreenent. We
are told that even/the Coi nbatore area has recently adopted
a simlar agreenent.
The fact that the said five year pact was followed by so
many other mills is a fair indicationthat it was basically
sound and capable of yielding good results. Experi enced
menbers of the Industrial Courts spoke highly of the pact.
Late Shri S. H Naik, a Menber of the Industrial Court,
adopted the pact in a dispute between the Bonbay MII-
Omers’ Association and the Rashtriya M1~ Mzdoor ' Sangh
and in naking an award in terns of -a sinilar pact, nmade the
foll owi ng observati ons:

"This award, based upon an agreenent  arrived

at as a result of (persistent and continued

efforts on the part of both the parties,

keepi ng in view the prosperity of t he
enpl oyers as well as the well-being of the
enpl oyees, wll go down in history as a

significant landmark in collective bargai ning.
It augurs well for the future of the industry,
as wel | as t hose enpl oyed therein
particularly in view of the ambitious Second
Five Year Plan on which the country wl]l

shortly launch. It also avoids, for
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sone time, and let us hope for all tinme to
cone, the bonus dispute which cropped up every
year since 1947. | congratulate “both the

parties and conplinent themon the successfu
term nation of their efforts to bring peace to
the industry and set an exanple to the
enpl oyers and enpl oyees in the country."
The said wei ghty observations apply nmutatis nutandis to the
agr eenent in question. Shri  H V. Divatia, anot her
experienced Menber of the Industrial Court, in his award on
the bonus dispute of the Ahnmedabad Textile MIls for 1952
observed
"Ever since the former practice of taking al
the textile mlls in one centre as one unit
for the purpose of determi ning the bonus was
given up, there has been dissatisfaction on
both sides on the bonus question every year
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and in ny viewthis change as well as the
formula set up by the Labour Appel | ate
Tri bunal have made the bonus issue a very
conplicated one resulting in bitterness on
both the sides instead of prompting peace and
har mrony between the enpl oyers and workers. I
hope the whole matter is reconsidered at the
hi ghest level. |If bonus is to be given, it
nust be awarded in such a way that it does not
defeat its purpose.”
The agreenent did nothing nore than reverting to the former
practice of taking all the textile mlls in one centre as
one wunit for the purpose of determ ning. the bonus, though
for ascertaining the quantum of bonus payable the bal ance-
sheets of individual units were taken into consideration
In making the present award the |Industrial Court on a
consideration of the entire material placed before it came
to a definite finding that on the. whole the five-year pact
had worked fairly for both the parties and that the
ext ension of the said agreenment for one nore year would help
in pronoting peace in that industry in Ahmedabad and t hat
owi ng to the goodwi Il created by the five- year bonus pact,
the industry also benefited by schemes of rationalization
It was also brought to our notice that in the textile
i ndustry
4
26
in Ahnmedabad area 'there were never any strike and the
disputes in the recent years were settled amicably across
the table.In such a situation this Court was asked under
Art. 136 of the Constitutionto set aside the award and to
bring about chaos where peace existed and to introduce
unrest and di sharnmony where stability and harnony prevail ed.
It was said that this Court had no option but to do so as
the agreement was contrary tolaw as laid down by this
Court. I shall now examine briefly the relevant decisions
laying down the principle governing bonus to ascertain
whet her the inpugned agreenent is.in any way inconsistent
with them
In Miir MIlls Co. Linmted v. Suti- MIlIs Mzdoor  Union
Kanpur (1) this Court defined the term"bonus" and | aid down
the conditions which would give rise to the claimfor bonus.
Bhagwati, J., after considering the relevant decisions and
text books on the subject, accepted the foll ow ng definition
of "bonus" given by the Textile Labour Inquiry Comittee:
"The termbonus is applied to a cash  paynent

made in addition to wages. It generally
represents the cash incentive gi ven
conditionally on certain st andar ds of

attendance and efficiency being attai ned,"
The | earned Judge then proceeded to state at
p. 998 thus:
"There are however two conditions which  have
to be satisfied before a demand for bonus can
be justified and they are: (1) when wages fal
short of the living standard and (2) the
i ndustry makes huge profits part of which are
due to the contribution which the worknen make
in increasing production. The demand for
bonus becones an industrial claimwhen either
or both these conditions are satisfied."
The |earned Judge then referred to the fornula evolved by
the Full Bench of the Labour Appellate Tribunal in the MII-
Omners’ Association, Bonbay v. Rashtreeya MII Mazdoor
Sangh, Bonbay (2) and narrated the first charges on the
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gross profits as laid. down by
(1) [1955] 1 S.C R 991
(2) [1950] 2 L.L.J. 247.
27
that decision. The |earned Judge then expressed his view
thus at p. 999:
"It is therefore clear that the claim for
bonus can be nade by the enployees only if as
aresult of the joint contribution of capita
and |abour the industrial concern has earned
profits. If in any particular year t he
wor ki ng of the industrial concern has resulted
in loss there is no basis nor justification
for a demand for bonus. Bonus is not a
deferred wage."
This decision |lays down in clear terns that the payment of
bonus is linked with profits. ~But this decision was given
in a dispute between one specified mll, narmely, Miir MIlls
Co. Limted and the Union, representing its enployees. This
Court was not considering a case of a bonus claim on
i ndustry-cumregion basis: The principle of the decision
nanely, that the claimfor bonus is linked with profits, nmay
equally apply to such a case; but the working of the
principle nust necessarily depend upon the peculiarities of
such a claim Industrial lawis in the process of evolution
and it cannot be put in a straight jacket, but nust be
allowed to growto neet varying situations that present
thenselves to industrial tribunals, subject of course to the
statutory provisions and the general principles |aid down by
courts. The application of the principles laid down by this
decision to a bonus claim on industry-cumregion basis
-woul d, to some extent, be different fromits application to
a single wunit. | shall consider this aspect at ‘a |later
stage of the judgnent. It is unnecessary to consider the
ot her decisions on this subject except the recent decision
of this Court in The Associated ~Cenent Conpanies Ltd.,
Dwarka Cenment Works, Dwarka v. Its Wrkmen That /decision
reviewed the entire law on the subject vis-a-vis the profit
bonus. It accepted the principles laid domn by the said
Ful |  Bench Formul a and el aborately consi dered the node of
application of the prin. ciples for ascertaining the
"avail able surplus."” Gajendragadkar, J., who spoke for the
Court, referred to the earlier decision and restated the
basi s for awardi ng bonus thus at p. 995:
(1) [1959] S.C.R 925.
28

"W have already noticed that the formula for

awarding bonus to workmen is based on two

consi derations: first, that |abour is entitled

to claima share in the trading profits of the

i ndustry because it has partially contributed

to the sanme; and second, that |abour is

entitled to claimthat the gap between its

actual wage and the living wage should wthin

reasonable limts be filled up."

Then the |learned Judge, after referring to the earlier
deci si ons, gave the various anounts that should be deducted
fromthe bonus-year’s profits and the 'manner in which they
should be done to ascertain the "available surplus.™
According to the |learned Judge the following itenms have to
be deduct ed:

"(1) Depreciation, which should be t he

noti onal nornal depreciation

(2) | ncone-t ax.

(3) A return on paid-up capital as well as
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wor ki ng capital. Though the usual rates were
mentioned, it was nade clear that the rates
were not inflexible but would vary according
to the circunstances of each case
(4) Rehabilitation: For ascertaining t he
amount necessary for rehabilitation, it was
pointed out that a nultiplier and divisor
shoul d be adopted; the former to ascertain the
probabl e price which may have to be paid for
t he rehabilitation, repl acenent or
noder ni zati on of machinery, and the latter in
order to ascertain the annual requirenent of
the enployer in that behalf year by year."

Qut of the balance, which was described as "available

surplus", it was stated that three parties, nanely, the
| abour, the industry and the sharehol ders, were entitled to
-claim shares. This is the broad picture drawn by that

decision for fixing the bonus.  That decision, therefore,
restated 'the pre-existing lawand reaffirmed the doctrine
that bonusis linked with profits and also the Full Bench
Formula for —ascertaining the '"available surplus". That
deci sion was al so not concerned with a claimfor bonus on
i ndustry-cumregion basis, but only with a claimin regard

to a particular wunit. It also did not lay down that
enpl oyer and
29

enpl oyee could not agree in regard to the distribution of
the available surplus or in respect of the anpbunt required
for rehabilitation. " It also didnot purport to prevent the
parties from agreeing on the paynment of bonus Ilinked wth
profits on industry-cumregi on basis spread over a nunber of
years. Sone of the observations in the judgnent  indicate
the consci ousness of the court that the fornula accepted or
the directions given therein could not meet every conceiv-
able situation that mght arise in the conplicated field of
i ndustrial relations.

Does the inpugned pact contravene the law laid down by this
Court? It is contended that it infringes the law mainly in
three respects, nanely, (i) bonus was payabl e thereunder by
a mll ‘incurring loss; (ii) the pact did not provide for
rehabilitation of the post-1947 block; and (iii) the
depreciation and the interest on the reserves allowed were
not in accordance with the fornmnula.

The first objection appears to be plausible and has also
been upheld by ny |earned brethren. But, in nmy view, ~there
is a fallacy underlying it. The contention invokes the [|aw
of bonus laid down in respect of an industrial ~claim for
bonus for a particular year nade by the enployees of a
single mll and seeks to apply it to a case of an agreenent
evolving a schene of bonus on the basis of industry-cum
regi on spread over a reasonable period of tine. Though the

fundanmental principle, nanely, that bonus is Ilinked wth
profits, applies to both, the application of the same to two
different situations mnust necessarily differ. The short

guestion is whether under the inmpugned agreenment the claim
for bonus was not based on profits. The agreenent was a
multilateral one involving nutual obligations. It was on
i ndustry-cumregion basis, that is, it was entered into
between the enployers of the entire industry and the
enpl oyees thereof. The basis of the agreement was that the
entire industry would make a profit. For the purpose of
conveni ent paynent of bonus it was worked out on the unit
basis. Al the parties to the agreenent, the enployers and
t he

30
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enpl oyees of different mlls in Ahnedabad, desired in-
dustrial peace in order to build up the textile industry.
The industry conprised many units with varying prospects and
different strata of financial stability and prosperity.
Sonme mlls may earn profits throughout the period, some may
earn profits in some years and incur loss in other years and
under extrenmely unfortunate and unexpected circunstances, a
mll may incur |oss throughout. Though a,particular mll
may earn abnornmal profits, another mll nmay be just able to
make its both ends neet and another nay have a narrow margin
of profits or even incur loss. But all of them were
sincerely interested in the general prosperity of the
industry as a whole in the said area which would have its
repercussions on individual units. A mll which earns |arge
profits may have to pay nore than 25 per <cent. of basic
wages for the year as bonus and a m |l which incurs | oss my
not have to pay bonus at-all. The enployees of a particul ar
mll may be entitled in a particular year, having regard to
the profits, to get bonus far in excess of 25 per cent. of
the basic wages. But inthe general interest of al
concerned, they were all willingto make a little sacrifice
for the common good. Each mill undertook the liability to
pay bonus to its enployees with a mnimum and maximumlimts
in consideration of a simlar undertaking of Iliability by
other nmlls. So too, the enployees, in consideration of a
m ni mum bonus bei ng guaranteed to them ‘agreed not to claim
nore than the maximum fixed and the mlls as a whole
guaranteed paynent ‘of the m ni num bonus. But what is
important to remenber is that the entire scheme of paynent
of bonus was linked with profits. It would be paid on the
basis of profits earned or to be earned by a mill. If a
mll did not nake profits in a particular year, bonus would
be paid on account to be adjusted in subsequent years. The
formula of "set-on" and "set-of f" enphasizes the integra
connection between bonus and profits, and the fact that the
total loss incurred by a particular mll during the entire
period may break that fornmula does not affect the basis of
31

t he agreenent . In effect and substance, under t he
agreement, each of the mills agreed for a consideration on
the happening of a contingency to treat certain anounts _as
notional profits adequate to pay the mninmumbonus wth a
right to "set-off" 1in subsequent years against |arger
profits, if any, earned by them In the prem ses, it is not
correct to state that bonus is not linked with profits for
four reasons, nanely, (i) the agreenent was between the
enpl oyers and enpl oyees of the entire textile industry in
Ahrmedabad; (ii) the basis of the agreenment was that the
i ndustry as a whole would nake a profit; there is nothing
illegal in parties to the agreenment, who had ,intimte
know edge of the financial position of the entire “industry,
from accepting that position; (iii) instead of the 'profits
of the entire industry being ascertai ned and bonus paid to
all the enployees, under the agreenent, each mll for a
consi deration, nanmely, obligations undertaken by ot her
parties, agreed to pay bonus rangi ng between a naxi mum and a
m ni mum and (iv) each mill also agreed for a consideration,
even if in fact it incurred a loss in a particular year., to
set apart a notional ampunt as profits adequate to pay the
m ni mum bonus with a right to readjust its bonus account in
subsequent years. In this view the inpugned pact does not
contravene the law of the land for the sinple reason that
there is no decision of this Court which prevents the making
of ouch agreenents so long as the fundamental principle is
not violated; and in this case, for the reason given by ne,
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I amof the viewthat the said principle, viz., that bonus
should be Ilinked with profits has been adhered to in the
agr eenent .
Now |et us see whether the Full Bench Formula in regard to
rehabilitati on has been contravened by the inpugned pact.
The main enphasis is on the want of a provision in the
agreenment in regard to valuation of the block subsequent to
1947. In The Associ ated Cenent Conpanies’ case (1) this
Court observed at p. 971 thus:

"it has also been observed by the Labour

Appellate Tribunal that iif an appropriate

mul tiplier and

(1) [1959] S.C. R 925.
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di visor are determ ned they are generally used
because” the-tribunals take the view that the
reconsi deration of the said nultiplier and
divi sor ~ shoul d not be hastily undertaken and
could be justified only on the basis of a
stabl e character extending or likely to extend
over a sufficient nunber of years so as to
make a definiteand appreciable difference in
the cost of replacenent.”
The Industrial Court in the bonus. case of the textile
i ndustry at Ahnedabad for the year 1949 fixed the cost of
repl acenent of the block of the entire industry at Ahnedabad
at Rs. 33.89 crores spread over 15 years from 1947. The
Industrial Court, on the material placed before it, fixed
the nultiplier at 2.7 and the divisor at 15. The result is
that the cost of the machinery and building as it existed in
1947 was nmultiplied by 2.7 and after making the necessary
deduction therefrom such as that of depreciation and
reserves available and the breakdown value of rmachinery,
di vided the surplus by 15 years. Odinarily, change in the
said nultiplier and divisor, as laid down by this Court,
shoul d not be hastily undertaken and could be justified only
on the basis of a substantial change of a stable character
extending or likely to extend over a sufficient nunber of
years. In the inpugned pact the parties agreed to abide by
the said multiplier and divisor and they didnot think fit
to revise the same. The decisions of this Court do not
precl ude enpl oyers and enployees from agreeing to a
particul ar valuation of the block or to their agreeing to a
particular multiplier and 'divisor having regard to the
circunst ances obtaining at the time of the agreement.
Nor does the agreenment infringe any of the principles laid
down by the Full Bench Forrmula in the matter of fixing the
prior charges. A perusal of paragraph 2(a) of the agreenent
shows that the prior charges nentioned therein are ‘only

those that are stated in the Full Bench Fornmula,” though
there is certainly a difference in the particulars under
di fferent heads, such as, interest, etc. Certainly the

deci sions of this Court do not preclude the parties from
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agreeing to certain anopunts or to certain rates under
di fferent heads of prior charges.

As the agreenment does not infringe the law |l aid down by this

Court, it cannot be contended that the Industrial Court
could not extend the said agreenment, if it is necessary to
secure industrial peace for another year. In effect and

substance, the Industrial Court adopted the said agreenent
as a part of the award by giving it a span of six years
instead of five years; with the result that the entire
formula of "set-on" and "set-off" would automatically apply
in the sixth year. Courts have held that Industrial Courts
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have power to extend agreements in appropriate circum

st ances.

The Federal Court of India in Wstern India Autonobile

Association v. Industrial Tribunal, Bombay (1) explained the

scope of industrial adjudication and the functions of an

industrial tribunal in | abour disputes thus at p. 345:
"Adj udi cati on does not, in our opinion, mean
adj udi cation according to the strict law of
master and servant. The award of the Tribuna
may contain provisions for settlement of a
di spute which no Court could order if it was
bound by ordinary |aw, but the Tribunal is not
fettered in any way by these limtations. In

Volume 1 of 'Labour Disputes and Collectiv

Bargai ning’ by Ludwig Teller, it is said at
page 536, ’'that-industrial arbitration may
i nvol ve the extension of an existing agreenent
or the naking of a new one, or in general the
creation of new obligations or nodifications
of old ones, while commercial arbitration
general ly concerns itself with interpretation
of existing obligations and disputes relating
to existing agreements’. "In our opinion, it
is a'true statenent about the functions of an
I ndustrial Tribunal in |abour disputes.”

The sane view in different phraseol ogy has been expressed by

this Court in Bohtas Industries Limted v. Brijnandan Pandey

(2), S. K Das, J., speaking for the Court, observed at p

810 t hus:

(1) [1949] F.C. R 321. (2) [1956] S.C. R 800.

5
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"A Court of |aw proceeds on the footing that
no power exists  in the courts to make
contracts for people; and the parties nust
make their own contracts. The courts reach
their limt of power when they enforce
contracts which the parties have  nade. An
I ndustrial Tribunal is not so fettered and may
create new obligations or nmodify contracts in
the interests of industrial peace, to protect
legitimate trade wunion activities and to

prevent unfair practice or victimzation. We
cannot, however, accept the extrene position
canvassed before wus that an | ndustria

Tribunal can ignore altogether an existing
agreement or existing obligations for no rhyne
or reason what soever."

This Court again reiterated the sane principle in the case

of Patna Electricity Supply Co. Limited (1) thus at p. 1038:
"There is no doubt that in appropriate  cases
i ndustri al adj udi cati on may i mpose new
obligations on the enployer in the interest of
social justice and with the object of securing
peace and harnony between the enployer and his
workmen and full cooperation between them
Thi s view about the jurisdiction and power of
Industrial Tribunals has been consistently
recogni zed in this country since the decision
of the Federal Court in West ern I ndi a
Aut onobi | e Association v. Industrial Tribunal
Bonbay (2)".

These authorities clearly establish the proposition that an

I ndustrial Tribunal can extend an existing agreenment or make




http://JUDIS.NIC. IN SUPREME COURT OF | NDI A Page 23 of 24
a newone if, for good reasons, it cones to the conclusion
that such extension pronotes industrial peace. If, as |

have held, the inpugned pact was lawful and did not
contravene the law laid down by this Court, the Industria
Court in the present case was certainly within its rights to
extend that pact for another year for the very good reasons
given by it for doing so.

I shall now state ny viewin the form of the follow ng
propositions: (1) Neither the Full Bench Fornmula nor the
decisions of this Court affirming it preclude an

(1) [1959] SUPP. 2 S.C.R 76r

(2) [1949] F.C.R 321
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Industrial Court in appropriate cases from extending the
terns of a pact by another year if that was necessary to
mai ntain industrial peace. (2) The law laid down by the
Federal Court and the Suprene Court recognizes such a power
in an Industrial Court. (3) The fact that the subsequent
bl ock has not been val ued does not affect the question, for
the parties can certainly agree, for various reasons, that
the val ue of the existing block shoul'ld govern the situation
for a specified period.  (4) The inpugned five-year pact is
not contrary to industrial law as laid down by this Court;
indeed, it expressly followed the principles laid down in
the Full Bench Fornula which was subsequently affirned by
this Court in the case of Associated Cenent Conpanies (1).
(5) The inpugned pact also does not infringe the principle
that bonus depends upon profits; but it applied the same by
evol vi ng a formula of "set-on" and "set-off" to a
conplicated situation of the entire industryin a particular
area for a nunber of years.

For the foregoing reasons, and in view of “the aforesaid
definite findings of the Industrial Court, 1 hold that this
is eminently a fit case for extending the agreenent for the
bonus year 1958.

Before closing I must express ny appreciation of the way in
which the inpugned pact was brought about between the
parties. It isinthe interest of both the enployers and
the enpl oyees-whil e the enpl oyees of every mll are assured
of paynent of a mininmum bonus, the enployers of every nill
al so are assured protection agai nst extravagant clains. The
agreement avoi ded conplicated and acri monious disputes in
courts every year in regard to bonus. The working of this
agr eenment certainly helped the mlls to achieve t he
i ntroduction of schenes of rationalization. The agreenent
has becone a nodel one for other mills. Ironically the Ful
Bench Fornula, affirmed by this Court in the case of
Associated Cement Conpanies Limted (1), mainly evolved to
fix the amount required for rehabilitation in the interest
of industrial peace, turned out to be the sheet-anchor for
(1) [1959] S.C.R 925.
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the enployers to depart fromthe path of negotiation and
agreement which they were following all these years and to
enter the arena of open fight with the enpl oyees. It —may
be, though it may turn out to be wong, that they are under
the belief that the Full Bench Formula, if strictly
foll owed, would not |eave any surplus and that they need not
pay any bonus to the enpl oyees.

This attitude is neither reasonable nor in the interest of

i ndustrial peace. | hope and trust that the parties, in
spite of the tenporary success in these appeals, would see
better light and settle their disputes as they had been

doing all these years.
In the result, the appeals fail and are dismssed wth
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costs.

By COURT : In accordance with the opinion of the majority,
the appeals are allowed and the natter sent back to the
Tribunal for disposing of the issue before it in accordance
with law. We direct that the Tribunal should proceed to try
the question whether any bonus should be awarded to the
enpl oyees of the eighteen mlls before us on the basis of
the Full Bench Fornmula as interpreted by this Court in the
case of The Associ ated Cenent Companies (1).

In the circunstances, there will be no order as to costs.
Appeal s al | owed.

Cases remanded to the Tribunal.

(1) [1959] S.C.R 925.
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