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CASE NO. :
Appeal (civil) 349 of 1991

PETI TI ONER
P. S. N. RAO

Vs.

RESPONDENT:
STATE OF ORI SSA & ORS

DATE OF JUDGVENT: 29/ 07/ 2002

BENCH:
S. RAJENDRA BABU & D. P. MOHAPATRA.

JUDGVENT:

D. P. MOHAPATRA, J.

The appellant, Shri P.S.N-Rao, who was a Joint
Director of Industries, then working as Principal, College of
Account ancy and Managenent Studies at Cuttack filed the
wit petition QIC No.1621 of 1980 in the H gh Court of
Oi ssa agai nst the Government of Oissa represented by
Secretary to CGovt., Industries Departnent, Shri
R J.Jachuck, Joint Director of lndustries, then working as
General Manager, IPICO., Oissa and Shri Khageswar Das,
Director of Technical Education & Training, Oissa seeking
the reliefs inter alia :-
"(i) Quashi ng of the Government Orders appoi nting
the opposite parties 2 and 3 (described as such
inthe wit petition) to Class | (Jr.) grade and to
Class-|1 (Sr) grade posts earlier than the
petitioner’s appointnent to these grades;

(ii) Quashi ng of the Industries Departnent
notification No.14016-1 dated 17/20th August,
1960 in which the pay scale of the post of

| ecturer (Mning) was upgraded fromthe scale
of pay of Rs.200-700/- to the scale of pay of
Rs. 300- 860/ - ;

(iii) Quashi ng of the appointnent of opposite party
no.3 to the class-1 pay scale of Rs.300-860/-

vide Industries Department notification

No. 9659-1 dated 20th June, 1961 wi t hout

consi deration of the case of the others

i ncluding the petitioner

(iv) The Public Service Commi ssion adverti senent
no. 9 dated 29th June, 1962 in which only
bachel or’ s degree in M ning Engi neering was
prescribed as the required qualification for the
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post of Principal, Oissa School of M ning
Engi neeri ng, Keonj har;

(v) Quashi ng of the Industries Departnent
notification No.20290-1 dated 21.12.1961 in
whi ch the opposite party no.3 was appointed as
the Principal of the School of M ning

Engi neering, Keonjhar on ad hoc basis and

I ndustries Department notification No.23352-1
dated 10.12.1962 in which the said opposite
party no. 3’ s appoi ntment as Principal was
regul ari zed;

(vi) Quashing of the Industries Departnment order
in which the post of Principal, Oissa School of

M ni ng Engi neeri ng, Keonjhar was upgraded to

the rank of Joint Director retrospectively and

Govt. order pronoting opposite party no.3 to

that post with effect from 15.10. 1968;

(vii) Quashing of the Industries Departnent
notification No.6400-1 dated 12.3.1980 in

whi ch the opposite/party no.3 was appoi nted as
Director of Technical Education and Training
wi t hout consideration of the case of the
petitioner;

(viii) For issue of a wit of mandanus directing the
opposite party no.1l to restore petitioner’s

seniority over opposite party no.2 and opposite

party no.3 and redetermine the petitioner’s

seniority in each class and grade;

(ix) For issue of a wit of nmnandanus directing the
opposite party no.1l to consider the case of the
petitioner for pronotion to the post of Joint
Director of Industries from 15.10.1968 and to

the post of Director of Technical Education and
Training from 12.3.1980 with all consequentia

service benefits etc."

The gist of the case of the petitioner (in the wit
petition) set out in the wit petition was that on being
sel ected by the Orissa Public Service Conm ssion, he was
appoi nted as an Assistant Engi neer on 14.10. 1955 in
Class-11 of Oissa Engineering Service in the pay scal e of
Rs. 200- 700 and he joined the post on 18.10.1955. = -The
opposite party no.2 (in the wit petition) was appointed as
a District Industries Officer in the Industries Departnent
in Class-1l of the State service in the scale of Rs.200-700
and he joined the post on 8th March, 1957. The opposite
party no.3 was appointed as a lecturer in mning in the
Oissa School of M ning Engineering, Keonjhar on 6th
Fenbruary, 1960 also in the scale of Rs.200-700. The
petitioner and the opposite parties nos.2 and 3 who were
appointed in the same scal e were placed under the

adm nistrative control of three different departnments; while
the petitioner was placed under the Wrks Departnent,
opposite party no.2 was placed under the Industries

Depart ment and opposite party no.3 was placed under the

M ning & CGeol ogy Departnent. It was the case of the
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petitioner that reckoned fromthe date of appoi ntnent he
was senior to opposite party nos.2 and 3. It was the
further case of the petitioner that after his appointnent in
the department he was transferred to the Berhanpur

Engi neering School with effect from 30th Novenber, 1956.
Then t he Ber hanpur Engi neering School was a private
institution; its managenent was taken over by the State
Governnent on 12th Novenber, 1958 and the institution

was pl aced under adninistrative control of the Industries
Departnent. Likewi se the Oissa School of M ning

Engi neering was transferred to the adm nistrative contro
of the Industries Departnent with effect from 1. 4. 1960.
According to the petitioner after this date all the three
appoi ntees, hinself and opposite party nos.2 and 3, were
pl aced under the administrative control of the Industries
Department and were entitled to be considered at par for
the purpose of pronotion; on the other hand contended

the petitioner that the treatment meted out to hi mwas

di scrimnatory and unfair. He was not considered as a
menber of the General |ndustries cadre since he was
assigned a place in the teaching cadre of the Departnent;
consequently he was not considered for any hi gher post on
the general side till 4.9.1973 and was al so not consi dered
for any post in the Oissa School of M ning Engineering,
Keonj har. The petitioner made a grievance of the order of
appoi ntnent issued to himas |ecturer in the Berhanpur

Engi neering School with effect from 1.3.1959 cont endi ng
that by the said order he |ost the service for the period
from 18.10.1955 to 1.3.1959. The further grievance of the
petitioner was that he was not considered for pronotion to
the post of Deputy Director (Small Scal e) when the
opposite party no.2 was considered and pronoted to that
post on 7th April, 1962 on the erroneous ground that the
petitioner was in the teaching cadre whereas the

promoti onal post was in the general cadre, subsequently
the said opposite party no.2 was pronoted to the post of
Princi pal of Rourkela Polytechnic vide Industries
Departnment notification no.7448-1 dated 13.4. 1967
bypassi ng the case of the petitioner. At that tine the
ground for non-consideration of the case of the petitioner
for pronmotion to the post which was in the teaching cadre
was that the opposite party no.2 had already got C ass-1
(Jr) grade post of Deputy Director earlier. The process of
unfair treatment towards the petitioner continued and
opposite party no.2 was once agai n consi dered and

promoted as Joint Director of Industries with effect from
15.10. 1968 to the exclusion of the petitioner. The
petitioner further contended that he was not considered to
hi gher posts in general cadre on the sane plea that he

bel onged to the teaching cadre of the departnent; he was
not considered for pronotion to posts in Cass-1 (Jr) grade,
Class-1 (Sr) special grade agai nst posts of Principals and
Special Oficers and finally for posts of Joint Director in
Cl ass-1 (Sr) grade when several officers junior to himlike
Qpposite Party No.2 Shri R J.Jachuk, Shri R N. Pujhari,

Shri B.B.Das, Shri D.C. Mahapatra, Shri N C Mshra and

Shri B. P.Pal were considered and pronoted. All these

of ficers were considered and appointed in O ass-I
(Jdr.)grade, Special grade and dass-1 (Sr) grade on
7.4.1962, 13.4.1967 and 15.10. 1968 respectively but

al ways excluding the petitioner fromconsideration. 1In the
circunstances the petitioner clained to be entitled to be
considered for pronmotion to the aforesaid ranks fromthe
respecti ve dates when the officers junior to himwere
consi der ed.
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So far as Shri Khageswar Das, opposite party

no. 3 was concerned the case of the appellant was that the
sai d opposite party was not considered for pronotion to
the post of Joint Director along with opposite party no.2 on
the ground that he belonged to the Oissa School of M ning
Engi neeri ng which was an ex-cadre institution. Shri Das
did not nmake a grievance out of it so long he was getting
benefits of being al one considered for pronotion to C ass-|
in the Orissa School of Mning Engineering to the
exclusion of the every body else in the Departnent
including the petitioner. It was only when he found that
there was no post of an equival ent rank of Joint Director of
Industries in the Orissa School of Mning Engineering, he
filed a wit petition, QIC No.129 of 1970 in the Hi gh Court
chal | engi ng the appoi ntnment of Shri R J.Jachuck to the
post. In that case the H gh Court held that with the
transfer of the Orissa School of M ning Engineering to the
adm ni strative control of the Industries Departnment, Shri
Khageswar 'Das was brought to the commbn cadre of the

I ndustries Departnment with effect from1.4.1960 when the
Ori ssa School of M ning Engi neering had been taken over.
Accordingly, the H gh Court directed the Government to
consider himfor pronotion to the post of Joint Director
with effect from 15.10.1968 when Shri R J. Jachuck had

been considered and pronoted to that rank.  The Suprene
Court upheld the decision of the H gh Court ‘and di sm ssed
the appeal filed by the State Government. The State
CGovernment carried out the order of the H gh Court by
upgradi ng the post of Principal of the Oissa School of

M ni ng Engi neering to the rank of Joint Director of

I ndustries retrospectively with effect from 15.10. 1968 and
pl aced Shri Khageswar Das agai nst the upgraded post and
thus he becane a Joint Director of I|ndustries. Here again
the appell ant nmade a grievance that the posts of Principals
of other Engineering School s though in'the cadre were not
upgraded nor the case of the petitioner was considered for
pronotion to the upgraded post of (Principal of that schoo
on the old plea that the Orissa School of M ning

Engi neering was an ex-cadre institution and other officers
of the cadre had no right of being considered for the post
in the said institution. The petitioner claimed that he
shoul d al so have been considered for the post of Principa
of Orissa School of M ning Engineering along with Shri
Khageswar Das. As a consequence of the order of the High
Court that Shri Khageswar Das was taken to have been in
the common cadre of the Department right from1.4.1960

on which date the Orissa School of M ning Engineering,
Keonj har had been transferred fromthe M ning and

Geol ogy Departnent to the adm nistrative control of the

I ndustries Departnment the officers of the Departnent

i ncluding the petitioner who had not been considered for
promotion to the post of Principal of that School along with
Shri Khageswar Das on the footing that he was an ex-cadre
of ficer, should al so have been consi dered for pronotion
after the decision of the Hi gh Court. But that was not
done. It was the further case of the petitioner that Shri
Khageswar Das who was a lecturer in dass-11 in the

School of M ning Engineering said to be hol ding an ex-
cadre post was given an advantage when the post held by
hi m was upgraded to O ass-1 whereas other posts of

| ecturer in the other branches of Engineering such as CGvil,
El ectrical and Mechanical in other Engineering Schools
remained in Cass-11. Thus, Shri Khageswar Das was given
advant age of hol di ng hi gher post agai nst which others
could not make any grievance since the stand of the State
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Government was that the Orissa School of M ning

Engi neeri ng was an ex-cadre institution and hol ders of the
posts therein were ex-cadre officers. Even for filling up the
post of principal of the Orissa School of M ning

Engi neering by pronotion the qualification of a bachelor’s
degree in M ning Engineering was prescribed on account of
which the petitioner was not considered for pronotion and
Shri Khageswar Das who was the sixth candi date and who

al one had that qualification was given the appointnent. A
further pronotion was given to Shri Khageswar Das by

appoi nting himas Director of Technical Education and
Training vide Industries Department notification No.6400-I
dated 12.3.1980. The grievance of the appellant was that
on such appoi ntnent the petitioner who was senior to Shri
Khageswar Das by about 5 years was made to work as

junior to him

On the prem ses noted above the petitioner

rai sed the follow ng contentions

"(1 That petitioner’s seniority in Cass-Il is to

count fromthe date of his appointnent as

Asst . Engi neer vi de Wrks Depart ment

notification dated 14.10.55 (Annexure-1);

(2) That there was no |l egal ground to
exclude his period /of service in the

Ber hanpur  Engi neeri ng School from
30.11.56 to 1.3.59,

(3) That the Berhanpur Engi neering Schoo
being a full fledged Govt. owned, financed
and Govt. managed Engi neering School it

was nmal afide to treat it as a private
institution and to nmake a faade of taking

it over to the administrative control of
Industries Departnent with effect from
12.11.58.

(4) That since the petitioner joined the
Ber hampur Engi neering School after

being relieved fromhis post of Assistant
Engi neer on terns to work as a | ecturer
(Civil) on deputation, subsequent refusa
to treat his service in the Engi neering
School as on deputation by way of
accepting his earlier conditiona

resi gnati on vide works Depart nent
Notification No.633-3E-1 M 399/56-E

dated 8.1.57 was illegal, invalid and

i noperative in |aw, specially when many
ot her Engi neers of the Wirks Depart nent
had been given deputation facility
(Annexure 2 & 3).

(5) That petitioner’'s date of joining in the
Ber hanpur Engi neering School being

30.11.56 petitioner is senior to O P.No.2

Shri R J.Jachuck and as such petitioner

was due to be considered for pronotion to

the post of Joint Director with effect from
15.10. 68 when Shri Jachuck was

consi dered and appoi nted as such

(6) That even concedi ng for sake of
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argunent that petitioner’s seniority is to
count with effect from 12.11. 58 when the
Ber hampur Engi neering School was
transferred to the adm nistrative contro
of the Industries Department, even then
petitioner is senior to opposite party no. 3,
Shri Khageswar Das whose service has
counted with effect from1.4.60, when the
Ori ssa School of M ning Engi neering was

br ought under admi nistrative control of
the I ndustries Departnent.

(7) That the Govt. had upgraded the post of
| ecturer (M ning Engineering) fromthe

pay scal e of Rs.200-700/- to Rs.300-

800/- with effect from 20.8.60 on the
ground that "it had not been possible to
fill up the post”, the Govt. were liable to
upgrade the posts of lecturer in the other
branches ‘of ‘engg. with effect fromthe

sane dat e because there were al so the

same difficulties to fill up those posts
Annexures 6 & 9.

(8) That since after decision of thi's Hon' ble
Court the Orissa School of M ning

Engi neering was an Institution withinthe
cadre, Government was bound to treat the
post of Principal of that School as a
pronoti on post |ike the posts of Principals
i n other Engineering Schools and to

consi der the petitioner for pronotionto it
with effect from 26.12.1961 when

O P. No. 3 Shri Khageswar Das appointed

to that post. Annexure 13.

(9) That since O P.No.3, Shri Khageswar Das
has been appointed to the rank of Joint

Director by upgrading the post of

Principal of the Orissa School of M ning

Engi neering with effect from 15. 10. 68

petitioner has a legal right to be

consi dered for pronotion to the rank of

Joint Director with effect from 15. 10. 68.

(10) That since O P.No.3 Shri Khageswar Das
has been pronoted as Director of

Techni cal Education & Training with

effect from 12.3.80 petitioner, as of a |lega
right, is to be considered for pronotion to
that post with effect fromthe said date.

(11) That after consideration of petitioner’s
case for pronotion to the posts as

aforesaid if he is found suitable he is to

get all consequential benefits including

arrears of pay etc."

On the above avernents the petitioner prayed for the
reliefs noted earlier
The opposite party no. 1l-State Government in
its counter affidavit refuted the allegations of unfair, biased
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and discrimnatory treatnent against the appellant and in
favour of opposite party nos.2 and 3. It was the case of the
opposite party no.1 that the petitioner after his initia
appoi ntnent in the Public Health Departnment had
tendered his resignation which was accepted and he was
relieved on 26.11.1956. Thereafter the petitioner served in
t he Ber hanmpur Engi neeri ng School which was under the
private managenent till 12.11.1958 and the institution
was taken over by the State Governnent with effect from
12.11.1958. The contentions of the petitioner that during
the period he worked in the Berhampur School of
Engi neeri ng he was on deputation from governnent service
was deni ed. The specific case of the opposite party no.1 in
this regard was that according to the ternms of the take over
of the Berhanpur School “of Engineering the petitioner was
appointed in Cass-Il-witheffect from1.3.1959 and the
Public Service Conmm ssion recommended his case for
promotion for absorption in Cass-11 inits letter dated 20th
Cct ober, 1962.  Therefore, the petitioner could not claimto
be senior to opposite party no.2 who was appointed to
Class-11 on 8th March, 1957. As regards opposite party
no.3 the stand taken by the opposite party no.1 was that
he was appointed as lecturer in Oissa School of M ning
Engi neering on 6.2.1960 and his appoi nt nent was
concurred by the Public Service Comm ssion on 25th
March, 1960. Further, the post of lecturer in Cass-1l held
by opposite party no.3 was subsequently upgraded with
effect from 20th August, 1960 and as such the petitioner
could not claimto be senior to opposite party no.3 nor
could he claimto be considered for pronption to the
upgr aded post of Lecturer in Mning held by opposite party
no.3. The further case of the opposite party no. 1 was that
the post of Principal, Oissa School of M ning Engineering
which fell vacant after opposite party no.3 had been given
the upgraded C ass-1 scale with effect from 20.8.1960 as
Lecturer, was filled up by open advertisenment through the
Public Service Comm ssion. The qualifications prescribed
for the post of Principal of Oissa School of Mning
Engi neering were different fromthe qualifications for other
Engi neering Schools in view of the specific requirenent of
the post. The qualification prescribed for the said post in
the Oissa School of M ning Engi neering was a bachelor’s
degree of M ning Engineering. Therefore, the contention of
the petitioner that the post of Principals of other
Engi neering School s should al so have been upgraded, has
no merit. He could not al so nake any claimto be
consi dered for the post of Principal, Oissa School of
M ni ng Engi neering as he did not possess the prescribed
qualification. Simlarly, as regards the appointnent of
opposite party no.2 to the post of Principal, Rourkela
Pol ytechnic in 1967, the stand of the State Government
was that the post was filled up by open advertisenent and
through the Public Service Conm ssion and therefore, the
petitioner could not claimany right of consideration for the
post nerely by holding the post of Principal in the
conmon cadre. Regarding the grievance relating to the
subsequent appoi ntment of opposite party no.2 as Joint
Director it was contended on behalf of the State
CGovernment that the petitioner’s name was al so sent to the
Public Service Comm ssion along with other ten officers
but the Conm ssion recomended opposite party no.2 and
as such the petitioner could not have any justifiable
gri evance on that score.

Regardi ng the objection taken to the
upgradati on of the post of Principal held by opposite party
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no.3 to the rank of Joint Director with retrospective effect
the case of the State Government was that the step for
upgradati on was taken in pursuance of the decision of the

H gh Court; therefore, there was no justification for
upgradi ng the posts of Principals of other Engineering
School s as clained by the petitioner. Regarding the

obj ection of the petitioner to the appoi ntnent of opposite
party no.3 to the post of Director of Technical Education &
Training in 1980, it was contended on behal f of the State
CGovernment that the said post fell vacant in 1980 which

was filled up by pronotion from anongst the Joint

Directors. Accordingly, the proposal for selection of a
suitable officer for appointnent to the said post was
referred to the Public Service Commission in |letter dated
12.2.1980. The cases of all ‘the nine Joint Directors in the
cadre including the petitioner along with their CR s were
referred to the Conm ssion for consideration and
recomrendation. ~The Public Service Conmmission inits

| etter dated 26.2.1980 recommended only two officers viz.
Shri Khageswar Das (opposite party no.3) and Shri

R J. Jachuck (opposite party no.2) in-'the order of nerit.
The recomendati on of the Comni ssion was accepted and

Shri Khageswar Das, (opposite party no.3) who was given

the first position by the Comm ssion, was appointed as
Director of Technical Education and Training in the
notification dated 12.3.1980. The opposite party no.1
contended that there was nothing irregular and illegal in
the sai d appointnent.

VWhen the wit petition was pending in the Hi gh
Court, the case came to be transferred to the Oissa
Adm ni strative Tribunal (for short 'the SAT' ) under Section
29 of the Adm nistrative Tribunals Act, 1985.  The SAT by
a detailed judgnent considered the contentions raised on
behal f of the parties and dismissed the wit petition vide its
judgnent dated 9th August, 1988. The said judgnment is
under challenge in the present appeal.

Fromthe case pleaded and the reliefs sought in
the wit petition, it is clear that the grievances nmade by the
appellant relate to the period fromhis very entry into
service and at different stages during the period of his
service. He has made a grievance that by treating 1959 to
be the year of his entry into service he lost a period of four
years of service as a consequence of which he lost his
seniority over respondents 2 and 3. Thereafter he has
nmade t he gri evance about upgrading the scale of pay of
Lecturer-Mning in 1960, giving respondent no.3 C ass-I
scal e of pay in 1961, his appointnent to the post of
Principal, Oissa School of M ning Engi neering, Keonjhar
done by the Public Service Conmission in 1962, his
appoi ntnent as Joint Director with effect from 1968 and
finally his appointnment as Director of Technical Education
and Training in 1980. As noted earlier, the wit petition
was filed in the Hi gh Court in 1980 whi ch subsequently
stood transferred to the SAT. By then nore than two
decades had el apsed since the appellant’s entry to the
service. Appointnent to higher posts of Principal of the
School of M ning Engineering, Joint Director of I|ndustries
and Director of Industries were made in consultation with
the Public Service Conm ssion and appel |l ant’ s name was
sent to the Conm ssion when the appointnment to the posts
of Joint Director and Director were considered. The
Conmi ssion did not consider himsuitable for appointnent
to the said posts. For the post of Principal, the appell ant
was not possessed of the prescribed qualification of a
Degree in M ning Engineering and therefore, the question
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of considering himfor appointnent did not arise. It cannot
be disputed that the State Governnent had the power to
prescri be proper qualification for the post keeping in view
the job requirement, nature of work to be handl ed by the

hol der of the post and other relevant factors. Therefore, no
exception could be taken to the order of the State
Government prescribing a Degree in M ning Engineering as
eligibility qualification for the post of Principal, Oissa
School of Mning Engineering. |t nay be noted here that
the entire case of the appellant is based on his assumed
seniority over respondents 2 and 3. But it was not his
case that appoi ntnent/pronotion to the higher posts

noted earlier was to be nmade solely on the basis of
seniority. It is trite law that in nmaking appointnent to

hi gher posts merit assumes inportance. Therefore, even
assum ng that the appellant was senior to respondents 2

and 3 thereby he could not have clainmed as natter of right
to be appointed to the higher posts.

I'n the context of the facts and circunstances of
the case, the Tribunal cannot be faulted for having conme to
the conclusion that the wit petition filed by the appell ant
was devoid of merit. Further, any interference in the
matter at such a belated stage would have resulted in
di sturbing chain of settled positions and woul d have
created confusion and conplications in the cadre.
Therefore, the Tribunal rightly dism ssed the wit petition
filed by t he appel | ant . Accordi ngly, t he appeal is
di smissed, but in the circumstances of the case without
any order for costs.




