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These four appeals by way of Special Leave deal with
one and the sane schene of anal gamation of the New Bank of
India (hereinafter called as the " Transferor Bank") with the
Punj ab National Bank (hereinafter -called the "Transferee
Bank"). The enployees of the Transferor Bank filed Wit
Petitions, one by the officers and another by the worknen
challenging clause 4 (a)(iii) and clause 4 (b)(ii) of the
Scheme dated 8th Decenber, 1993 cal l'ed the New Bank of India
(Determnation of Pl acement of Enployee (officers and
wor kmen) of the New Bank of India in Punjab National Bank)
schene, 1993 (hereinafter called the "Placenent Schene")-
The aforesaid schene had been franed by the Governnent of
India in exercise of the powers conferred by Section 9 of
the Banking Conpani es (Acquisition and Tr ansf er of
Undert aki ng Act 1980) (hereinafter referred to as "the
Acqui sition Act"). The enpl oyees of the Transferee Bank al so
filed Wit Petitions in the H gh Court of Punjab & Haryana
chal l engi ng the Placenent schene on the ground that the
seniority of the enployees of the Transferee Bank-has been
altered to their disadvantage on account of the principle of
seniority indicated in the Placenment Schene and the said
Schene is arbitrary and violative of Article 14 of the
Constitution of India. The Division Bench of the Punjab &
Haryana High Court dismssed all the Wit Petitions and
uphel d the provisions of the Placenent Schene and hence
these appeals by the Wrkmen and Oficers of the Transferor
Bank as well as by the enpl oyees of the Transferee Bank.

Under the provisions of the Acquisition Act of 1980, 14
Banks in the country were nationalized including the
Transferee Bank. The New Bank of India Limted was a Private
Bank which was taken over by the Central Govt, under the
provisions of the Acquisition Act of 1980 on 15.4.1980. The
said New Bank of India incurred financial loss to such an
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extent and its financial position was so unsatisfactory that
its capital and deposits conpletely stood eroded and the
Bank declared a loss of Rs.11.52 crores in the year 1991-92.
The Reserve Bank of India which is the nonitoring authority
and advisor to the Government of |ndia, on consideration of
the financial position of the New Bank of India suggested
that it would subserve public interest if the said New Bank
of India is nmerged with another stronger Nationalized Bank
The Governnment of India finally decided to exercise the
powers under Section 9 of the Acquisition Act and in
consultation with the Reserve Bank of India decided to
amal gamate the Transferor Bank with the Transferee Bank and
for the aforesaid purpose brought into existence a Schene
dated 4th Septenber, 1993  called the New Bank of India
(Amal gamation and Transfer  of undertaking) Scheme 1993
(hereinafter called “The Amalgamation Schene"). Under the
af oresaid Anal gamation ~Scheme; the wundertakings of the
Transferor Bank ~stood transferred to and vested in the
Transferee Bank and the effect of such vesting was that al
assets, .rights, powers, authorities and privileges and al
property —novable and imovable, cash balance, capital,
reserve funds, i nvestments - and all other rights and
interests in, or arising out of such property as were
i medi ately before the conmmencenment of the Scheme in the
owner shi p, possession,  power or control of the transferor
bank in relation to the undertakings, ~whether wthin or
outside India, and all books of accounts, registers, records
and all other, docunments of whatever nature relating thereto
and shall also be deemed to -include all " borrow ngs,
l[iabilities and obligations of whatever kindthen subsisting
of the transferor bank in relation to the -undertakings
deened to have been transferred to an vested in the
transferee bank. Clause 4 of the aforesaid Analgamation
Scheme is extracted hereinbel ow i n-extenso: -

"4. Ceneral effect of vesting:-

(1) The undert aki ngs of the

transferor bank shall be deened to

include all assets, rights, powers

authorities and privileges and al

property, nmovable and inmovable,

cash bal ances, capital, reserve
funds, investnents and all other
rights and interests in, or arising
out of; such property as were

i medi ately before the comencenent
of this Scheme in the ownership
possessi on, power or control of the
transferor bank in relation to the
undert aki ngs, whet her within or

outside India, and all books of
accounts, registers, records and
all other docunents of whatever

nature relating thereto and shal
al so be deemed to include al
borr owi ngs, liabilities and
obligations of whatever kind then
subsisting of the transferor bank
inrelation to the undertakings.

(2) Were any property is held by
the transferor bank under any | ease
the transferee bank shall on and
fromthe date of conmencenent of
this scheme be deened to have
become the lessee in respect of
such property as if the lease in
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relation to such property had been

granted to the transferee bank and

thereupon all the rights under such

| ease shall be deemed to have been

transferred to, and vested in, the

transferee bank;

Provi ded that on the expiry of

the term of any Ilease referred to

in this sub-cl ause such | ease

shall, if so desired by t he

transferee bank, be renewed on the

same terms and conditions on which

the | ease was hel d by the

transferor bank imediately before

the date of commencenent of this

Schene. "

Under cl auses 5 of ‘the said Amal gamati on Scheme the Board of
Directors of the Transferor Bank stood dissolve and the
of ficers and enployees of the Transferor Bank becane the
of ficer and  enployee of the Transferee Bank on the sane
terms and  conditions wth the sane rights to pension

gratuity and other natters as woul d have been adnmissible to
those enployees if the wundertakings of the transferor bank
and not been transferred to and vested in the transferee
bank subject to those facilities being available at the tine
of the transfer to the simlarly placed enployee of the
transferee bank.

Clauses 5(4) of the aforesaid Amalgamation Schene
authorizes the Central Bank to -make another. schenme in
consultation with the Reserve Bank of India for determn ning
the placenment of the enployees of the transferee bank. The
aforesaid clause 5(4) of +the Aanalgamation Schene is
extracted in extenso:-

"5(4) The Central Governnent shall

as soon as possible after the

conmencenent of this Schene, make

a Schene in consultation with

Reserve Bank of I ndi a for

determ ning the placenent of the

enpl oyees of the transferor bank

including the det erm nati on of

their inter-se seniority vis-a-vis

the enployees of the transferee

bank. Wiile naking the Schene the

Central CGover nirent shal | t ake

account of relevant factors such as

experi ence of the enployee of the

transferor bank."

In exercise of the aforesaid power conferred upon the
Central CGovernnent wunder Clause 5(4) of the Amalganmation
Scheme read with Section 9 of the Acquisition -Act the
Central CGovernment did frame the Placenent Scherme on 8th
Decenmber, 1993 the legality of which had been challenged
both by the enpl oyees of the Transferor bank as well as the
enpl oyees of the Transferee Bank

Clause 1(2) of the Placenment Schene stipulates that the
Schene shall be deened to have cone into force with effect
from4th Septenber, 1993

Clause 4 of the aforesaid Placenment Schenme deals with
the seniority of officers and enployees of the Transferor
Bank vis-a-vis enployees of the Transferee Bank.

Clause 4(a)(iii) of the Placenent Schene deals with the
procedure for conputation of years of service rendered in
the transferor bank for the purpose of determning the
m ni mum | ength of service for pronotion from subordinate
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cadre to clerical cadre in the transferee bank and cl ause
4(b)(ii) provides the guidelines for the determ nation of
seniority on fitnent or for pronmotion to the next grade or
scal e of an officer of the transferor bank in the transferee
bank. Since both these provisions have been challenged by
the enpl oyees and officers of the transferor bank as well as
the enpl oyees of the transferee bank it would be worthwhile
to extract the aforesaid provisions in extenso: -

"A(A) (i) The procedure for

conputation of years of service

rendered in the transferor bank for

the purpose of determning the

m ni mum | ength of " service for

pronoti on from subordinate cadre to

clerical cadre as also from the

clerical cadre to officer cadre and

also for the purpose of posting in

the posts carrying speci a

al | owance, shall be conputed in the

ratiio 2:2, that is, two years of

service -in transferor bank as

equi valent to one year of service

in the transferee bank. For this

pur pose, total service in the

respective cadre” of the worknen

enpl oyees, that /is clerical or sub-

staff in which the official is

placed at the 'time of transfer,

shall be reckoned but fractions of

a nonth shal |- be ignored, for

exanple, if a workmen enpl oyee has

rendered two years and ni ne nonths

service in the «clerical/sub-staff

cadre, as the case may be, in the

transferor bank at the tine of

amal gamation with transferee bank,

it shall be reckoned as equal to

one year and four nonths service in

the clerical or sub-staff cadre, as

the case my be, in the transferee

bank.

4(b) (ii) For the pur pose of

seniority on fitnment or for

promotion to the next grade or

scale, the service rendered by an

officer in the transferor bank

shal | be conput ed, after

amal gamation, in the ratio of 2:1,

that is, two years of service in

the transferor bank as equival ent

to one year servive in t he

transferee bank. For this purpose,

total service in the scale in which

an officer is transferred shall be

reckoned but fractions of a nonth

shal | be ignored. For example if an

of ficer has rendered two years nine

nonths service in Scale-I1 in the

transferor bank at the tine of

amal gamation with the transferee

bank, it shall be reckoned as equa

to one vear and four nonths service

in Scale-Il in the transferee

bank. "
The Division Bench of the H gh Court cane to the concl usion
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that ;

(i) The scheme naking process under Section 9 of the
Acquisition Act is not legislative in nature and, therefore,
the Pl acenent Scheme is not |aw.

(ii) The power under Section 9 of the Acquisition Act is
wi de enough to anmal gamate the New Bank (The Transferor Bank)
wi th any another banking institution including the one taken
over under the Acquisition Act of 1970.

(iii) Once the Central Government has the power to
amal gamate the Transferor Bank with the Transferee Bank it
has to provide for the initial placenent of the enpl oyees
and the scheme framed for the purpose cannot be said to be
wi t hout jurisdiction.

(iv) The Placenent Schene does not interrupt services of the
enpl oyees of the transferor  bank nor does it alter their
terns and conditions of enployees to their prejudice;

(v) The Pl acenent - Scheme providing for the services of the
enpl oyees of the transferor bank in the respective cadre at
the time 'of merger in the transferee bank to be counted in
the ratio of 2:1 cannot be said to be discrimnatory when
the profitivity in ternms ~of business of the two banks, the
vol ume of business handled by the enployees of the two
banks, the pronotion-effected in scales 3 to 7 by the New
Bank of India just before its nmerger with the Punjab
Nati onal Bank, the /rate of pronotion of the enployees in the
two banks when conpared are taken into account. The High
Court also cane to the conclusion that on account of acute
financial position of the transferor bank when it was open
to the Central Government to close down the bank, the
CGovernment in consultation with the Reserve Bank of |ndia
decided not to take the extreme step of closing the bank
and, on the other hand, decided to nerge to sane with the
stronger Punjab National Bank, the schenme of amalgamation
and placenent has to be exanined fromthe point of view of
wi der public interest and unless it is positively
established that any clause thereof is arbitrary or
irrational the Court should not interfere with the sane.

M. P.P. Rao, the |earned senior advocate appearing for
the workmen of the transferor bank.  contended that ~clause
5(4) of the Amalganmation Scheme authorizes the Centra
CGovernment to nmke a further scheme for determining the
pl acenent of the enpl oyees of the transferor bank as well as
for determnation of their inter se seniority vis-a-vis the
enpl oyees of the transferee bank whereas clause 4(a)(iii) of
the Placenment Schene provi des the procedure for conmputation
of years of service rendered in the transferor bank for the
purpose of determining the mninumlength of service for
promoti on from subordinate cadre to the clerical cadre as
also from clerical cadre to the officer cadre which is
beyond the conpetence of the central Governnent. 1n/ other
words M. Rao contended that the pronotion of an enpl oyee
fromone cadre to the other is condition of service of an
enpl oyee which under clause 5(2) of the Amal gamati on Scheme
could have been duly altered only by the transferee bank and
the Central Governnent exceeded its jurisdiction in the garb
of determining the placenment of the enployees of the
transferor bank as well as their inter se seniority in
altering the condition of service. M. Rao further urged
that even if clause 5(4) of the Amal gamati on Scherme woul d be
held to authorise the Central CGovernment to frane a scheme
as provided in clause 4(a)(iii) of the Placement Schene but
the same is vitiated since no relevant materials have been
considered by the Central Governnent and there is no
justification for fixing the ratio of 2:1 i.e. 2 years of
service in the transferor bank is equivalent to one year of
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service in the transferee bank particularly when both the
banks are nationalized banks and the recruitment of service
in both the banks is through & process of selection by the
Recruitment Board. According to M. Rao, the aforesaid
conputation in the ratio of 2:1 in clause 4(a)(iii) of the
Pl acenent Scheme is irrational and arbitrary and therefore,
shoul d be struck down. M. Rao lastly urged that in any view
of the mmtter the retrospective operation of the schene
which cane into force on 8th Decenber, 1993 and was given
retrospective effect with effect from and was given
retrospective effect with effect fromd4th Septenber, 1993 is
on the face of it bad in |law as by an executive order the
conditions of service of  an enployee could not have been
altered retrospectively.

M. Arora, the learned counsel appearing for the
officers of the transferor bank apart fromreiterating the
stand taken by M. Rao submtted that the factors which were
given to be the relevant factors for the decision by the
Governnment to - reduce the seniority of the officers of the
transferor bank as indicated in paragraph 6 of their counter
affidavit filed before the H gh Court by no stretch of
i magi nati on can be considered to be germane factors and,
therefore, the decision contained in clause 4(b)(ii) of the
Pl acenent Scheme nust be struck down as irrational and
arbitrary. He further contended that the nerger of a snal
bank with a stronger bank cannot be held to be a ground for
reduci ng the years of service of an enployee of a transferor
bank and such reduction of service is wholly arbitrary. M.
Arora, |earned counsel also contended that there has been no
iota of material in the counter affidavit filed before the
Hi gh Court that the rate of pronotion was much faster in the
transferor bank as conmpared to the transferee bank. And
further the finding of the H gh Court that the officers of
the transferee bank will be junior tothe officers of the
New Bank of India if the entire credit is given to the
services rendered in the transferor bank is a finding based
on no evi dence. Learned Addi'tional Solicitor Genera
replying to the contentions raised by the |earned counse
for the appellants subnmitted that the framng of the
Amal gamati on Scheme franed by the Central ~CGovernment in
exerci se of powers under Section 9 of the Acquisition Act
had not brought in a total fusion and was in a transitory
stage and clause 5(4) of the said Amalgamation ~Schene
authorized the Central Governnent to nmake a schene of
pl acenent in consultation with the Reserve Bank of India.
The expression "Placement” in cl ause 5(4) of t he
Amal gamat i on Scheme conceives of fitment of an enployee in a
cadre or grade; position he occupies in the grade which in
ot her words, would be his seniority, and redepl oynent of his
service in the grade. The Placenent Schene framed by the
government nore particularly clause 4(a)(iii) as~-well as
4(b)(ii) achieves the aforesaid objective and is squarely
within the powers conferred upon the Central Governnent
under clause 5(4) of the Amal gamation Schenme. So far as the
consi derations which weighed with the Central Governnent to
take the ratio of 2:1, learned Additional Solicitor Genera
pl aced before us the relevant paragraphs of the counter
affidavit of the Reserve Bank of India as well as the Union
CGovernment and al so produced before us a chart indicating
the inpact of the ratio being 2:1 as well as the inmpact of
it the entire service of an enployee under transferor bank
is taken into account and contended that if the latter
course would have been taken then for years to cone no
enpl oyee of the Punjab National Bank, namely, the transferee
bank woul d have got any opportunity of getting promotion to
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the higher cadre. He also further contended that when the
Reserve Bank of India which nmonitors all these Nationalized
Banks was consulted and the said Reserve Bank of India
decided to have the ratio of 2:1 after considering severa
germane factors it cannot be said to be arbitrary or
irrational as contended by the | earned counsel appearing for
the appellants. M. Reddy Ilearned Additional Solicitor
General also contended that the provisions of clause
4(a)(iii) & 4(b)(ii) is nerely one tinme exercise and the
sai d provision has been made after due consultation with the
Reserve Bank of India and after taking into consideration
several inportant factors, |ike, respective manpower of the
two banks, respective tenure of pronbtion in two banks,
respective busi ness of two banks and the fact that there has
been a large scale promotion in the transferor bank just
before the anmal gamation. According to M. Reddy no schemne
governing service matters can be fool proof and sone section
or other of the enployee is bound to feel aggrieved on the
score of i'ts expectations being falsified or remaining to be
fulfilled as been held by this Court in the case of V.I
Khanzode & Ors. vs. Reserve Bank of India & Ors. (1982(2)
SCC 7). Therefore, unless the persons aggrieved establish
arbitrariness, irrationality, perversity or malafide the
schene cannot be hel'd to be unconstitutional

M. Reddy cited before us several  decisions of this
Court indicating the parameters for interference by the
Court when wvalidity of sinmlar schene is assailed and
submitted that the inpugned schene nore particularly clauses
4(a)(iii) & 4(b)(ii) of the Placement Schene infact strikes
a just balance between the conflicting clains of the
enpl oyees of the transferor ~bank and the enployees of the
transferee bank and the said provision can neither be held
to be arbitrary and irrational and therefore the Court
shoul d not interfere with the sane.

M. Reddy lastly submtted  that the conclusion of the
H gh Court that the schene nmaking process is not |egislative
in nature is wholly erroneous.

M. Salve, the |learned senior counsel, appearing for
the Reserve Bank of India contended that when the New Bank
of India was sustaining |oss and would have been ot herwi se
wound up, the Reserve Bank of India advised the Union
CGovernment to nerge the sanme with a stronger bank so -that
the enployees wll not suffer. Wile advising amal ganation
the Reserve Bank of India also considered the relevant
factors for determnation of the inter se-seniority of the
enpl oyees and after due deliberations came to the concl usion
of accepting the ratio of 2:1 at the stage of placenment of
promotion which advice was ultimately accepted by the
Central Governnment. According to M. Salve all. nmaterials
havi ng been duly considered advi ce having been given to the
Uni on Governnment which advice was ultinmately accepted, the
contentions of arbitrariness and irrationality raised by the
counsel appearing for the appellants is nothin but an
i magi nary grievance and not established through any positive
datta and, therefore, the Court should refrain from
interfering with the Anmal gamation Schene as well as the
Pl acement Schenme nore particularly the ratio of 2:1.

M. Sharma, the l|earned counsel appearing for the
enpl oyees of the transferee bank, on the other hand
contended, that the Schene works out harshly against the
enpl oyees of the transferee bank and the benefits conferred
upon the enployees of the transferor bank under the schene
shoul d not be given to them

In view of the rival submissions the follow ng
guestions really arise for our consideration :-
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1. Is the Placenent Schene franed

by the Central Governnment which

provides for the ratio of 2:1 for

the purpose of pronotion of the

enpl oyees of the Transferor Bank is

beyond the power of the Centra

Gover nnent as conferred under

Clause 5(4) of the Anmalganation

Scheme read with Section 9 of the

Acqui sition Act?

2. VWat are the powers of the

Court to exam ne such schenes and

on what grounds ‘the Court can

interfere with such a Schene?

3. Whet her franming the Pl acenent

Scheme and determining the ratio of

2:1 in C auses 4(a) (idi) and

4(b)(ii), relevant and ger mane

materi al s* had been taken into

account or the provisions can be

hel d to be arbitrary and

irrational ?

4. Can the Placement Schenme by

any stretch of inmagination can be

said to be retrospective in nature?

5. Was the High Court correct in

coning to the conclusion that the

schene maki ng process under Section

9 of the Acquisition Act “is not

| egi sl ative in nature?

So far as the first question-is concerned M. Rao appearing
for the appellants elaborated his subm ssion by contendi ng
that no doubt Section 9 of the Acquisition Act confers power
on the Central Govt. to nmake a schene for Anal gamation of
one bank wth the other after consultation with the Reserve
Bank of India and in exercise of that power the Centra
Government did frame the Schenme of Amal gamati on which was
publ i shed on 4t h  Sept enber, 1993. Under the sai d
Amal gamati on Schene the undertaki ng of the New Bank of India
stood vested in Punjab National Bank on the comencenent of
the Schenme itself and the effect of such vesting has been
indicated in clause 4 of the Amalgamation Scheme. Under
Clause 5(2) of the said Schene the officer and enpl oyees of
the transferor bank becane officer and enployees of the
transferee bank and they shall hold their office or service
in the transferee bank on the same ternms and condi tions and
with the sane rights, pension, gratuity and other matters as
woul d have been adm ssible to himif the undertakings of the
transferor bank had not been transferred to and vested in
the transferee bank until the terns and conditions are duly
altered by the transferee bank.

According to M. Rao the aforesaid provision nmakes it
clear that the enmployees of the transferor bank would
continue to be the enployees of the transferee bank on the
sane terms and conditions wth they were enjoying under
their erstwhile enployer, nanely, the transferor bank, unti
and unless the ternms and conditions are duly altered by the
transferee bank. In that view of the mtter the Union
CGovernment had no power to frame clauses 4(a)(iii) &
4(b)(ii) of the Placenent Scheme and thereby jeopardize the
chances of pronotion of the enpl oyees of the transferor bank
i the transferee bank to their detrinent and altering their
conditions of service. According to M. Rao pronotion and
seniority are two different concept and clause 5(4) of the
Amal gamati on  Schene had nerely authorized the Centra
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Government to nmke another Schene, a subsidiary one after
consultation with the Reserve Bank of India for determ ning
the placenment of the enployees of the transferor bank and
for determining their inter-se seniority vis-a-vis the
enpl oyees of the transferee bank. Pronotion by no stretch of
i magi nati on can be included wthin the purview of clause
5(4) of the Amal gamation Schene. In this view of the matter
the i npugned clause of the Placenent Schene, nanely, clause
4(a)(iii) & 4(b)(ii) conputing the ratio of 2:1 for the
purpose of determining the mninumlength of service for
promoti on from subordinate cadre to clerical cadre and al so
fromclerical cadre to officer cadre is wholly wthout
jurisdiction and an arbitrary exercise of power by the
Central CGovernnment. M. Rao contends that the right of
promoti on of the enployees of the transferor bank renains
fully protected under cl ause 5(2) of the Anmal gamati on Schene
and it can only be duly altered by the transferee bank and
that right cannot be taken away by the Central Governnent in
framing a scheme in the garb ~of determ nation of inter se
seniority. I'n this connection M. Rao has al so advanced an
argument that —in the mninum before introducing the schene
and altering the service conditions, the enployees should
have been given atleast an opportunity of hearing. M. Rao
pl aced reliance on the -decisions of this Court in the case
of K. 1. Shephard & Os. etc. etc. vs. Union of India & Os.

(1988 (1) SCR 188) which was approved and followed in the
case of H. L. Trehan vs. Union of India(1983(Suppl.)(3) SCR
923). In the Shephard' s case (supra) when sone private banks
were amal gamated w'th Punjab National Bank, Canara Bank and
State Bank of India in ternms of separate schenmes drawn under
Section 45 of the Banking Regul ati on Act, 1949, sone of the
enpl oyees of the analgamated banks were ~excluded from
enployment in the transferee banks and such exclusion was
made wi thout giving the enployees an _opportunity of being
heard. \When the matter had been chall enged before the Kerals
H gh Court, the learned Single Judge of the Hi gh Court had
proposed a post anal gamation hearing but that had been
vacated by the Division Bench of the Hgh Court. In that
context this Court had held that even a post - decisiona

hearing will not neet the ends of justice and there is no
justification to throw out the enployees from their
enpl oynent wi t hout gi vi ng them an opportunity of
representation and giving an opportunity of representation
is a condition precedent to the action taken. W fail to
understand how this decision is of any assistance to the
appel lants. In that particular case on account of certain
charges agai nst the enmpl oyees of the private banks they were
not given enploynment in the transferee bank and, therefore,

this Court had observed that before excluding them from
consideration they had a right to be heard. In the present
case none of the enployees of the transferor bank and been
excluded from absorption in the transferee bank, 'on the
other hand an option was asked for and thereafter by
operation of the Amal gamation Schene, the enpl oyees of the
transferor bank have becone the enpl oyees of the transferee
bank and, therefore, question of giving them opportunity of
hearing does not arise. In Trehan's case (supra) the
guestion for consi derati on was whet her there can be
deprivation or curtailnment of any existing right or benefit
enjoyed by government servant wthout complying with the
rules of natural justice by giving the servant concerned an
opportunity of being heard. |In that particular case the
Caltex G| Refinery (India) Ltd., a governnent conpany (for
short ‘Coril’), which was acquired by the GCovernment of
India under the provision of the Caltex (Acquisition of
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Shares of Caltex Refining (India) Ltd.) Act 17 of 1977, the
Board of Directors of Coril had issued a circular indicating
the perquisites adm ssible to the Managenent staff should be
rationalized in the manner stated in the circular. That
circular was challenged by the enmployees of Corils on the
ground that it curtails the existing rights and advant ages
and such circular should not have been therefore, issued
wi thout affording an opportunity of hearing. The H gh Court
had quashed that circular accepting the contention of the
enpl oyees and on appeal this Court confirnmed the decision of
the High Court and following the earlier view expressed in
Shephard’ s case (supra) held that there can be no
deprivation or curtailnent of any existing right, advantage
or benefit enjoyed by governnent servant wi thout conplying
with the rules of natural justice by giving the governnent
servant concerned an opportunity of being heard. W fail to
understand how thi's decision also is applicable to the
present case where ~ Section 9 of the Acquisition Act
aut horises Central Governnment to make a  Schene of
Amal gamat'i on of two banks and in exercise of that power the
central CGovernment after consulting the Reserve Bank of
India framed the Anmal ganation Schene and retained to itself
the power to frame another schene for placement and
seniority of the enployees of the transferor bank vis-a-vis
the enpl oyees of the transferee bank and in accordance wth
that power framed the Placenent Schene. |'n our considered
opi nion, neither the Placenment Schene in any way alters the
conditions of service of the enployees of the transferor
bank nor does it require any opportunity of hearing to be
given to the enpl oyees of the transferor bank before fram ng
of the Placenent Schenme. M. Rao al so placed reliance on the
decision of this Court in the case of Canara Bank vs. MS.
Jasra & Os. (1992) 2 SCC 484). In the aforoesaid case the
guestion for consideration was, when some private banks are
amal gamated with the nationalized bank under the provisions
of Banking Regulation Act 1949 can the enployees of the
private banks claim to be . governed by an age of
superannuation of the transferor bank or they ‘would be
governed by the terms and conditions of service applicable
to the enployees of corresponding ranks or status of the
transferee bank. This court answered the question by hol ding
that the enployees would be governed by the terns  and
conditions of service of enployees of the corresponding rank
of the transferee bank and therefore, their claim to
continue in service upto 60 years isS unsustainable.
Anal ysing the provisions of the Banking Regulation Act 1949
and referring to proviso (ii) to clause (i) of Sub Section
(5) of Section 45 of the said Act this Court held that the
enpl oyees of the transferor bank would be entitled to the
terns and conditions of service which the enpl oyees of the
correspondi ng rank and status of the transferee bank were
availing of and therefore the High Court was in error in
allowing the claimof the enployees of the transferor bank.
In our considered opinion this decision is of no assistance
to the point which arises for consideration in the present
case. Firstly, the provisions of Banki ng Regulation Act 1949
has no application in the case in hand. Secondly, the point
in controversy in the case in hand is different than the
point in controversy in that case. Thirdly, Section 9 of the
Acqui sition Act confers power on the Central Bank to frane
the Schene of Amal gamation and in exercise of that power the
Amal gamati on Schenme had been franed which came into force on
4t h Septenber, 1993 and under clause 5(4) thereof Centra
CGovernment had retained power to frame the Schenme for
pl acenent and inter-se seniority between the enployees of
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the transferor bank with the transferee bank and in
accordance with that power the inpugned schenme of placenent
had been franed. The question for consideration therefore,
is whether the Central Government had the power to frane the
i mpugned Pl acement Scheme? As has been noticed earlier the
expression Placenent in clause 5(4) of the Amalgamation
Schene nust be construed to nean re-deploynment of the
enpl oyees; fitment of those enployees in a grade or rank or
cadre in the transferee bank and inter se seniority of those
enpl oyees vis-a-vis the enployees of the transferee bank in
the cadre or grade. |If this meaning is given to the
expression ‘Placenent’ in Section 5(4) of the Amal gamation
Schene and then the inpugned provision of clause 4(a)(iii)
and 4(b)(ii) are considered it is difficult for us to accept
the contention of M. “Rao that it alters the conditions of
service of the enpl oyees of the transferor bank and beyond
the power of the Central Govt. It would be appropriate for
us at this stage at the cost of repetition to extract clause
5(4) of the Amml gamati on Schene as well as C auses 4(a)(iii)
& 4(b)(ii) of the Placenent Schene.

"5(4) The Central Gover nnent

shall, as soon as possible after

the commencement -~ of this Schene,

make a Schene in consultation with

Reserve Bank of I ndi a for

determ ning the / placenent of the

enpl oyees of | the transferor bank

including the det ermi nation of

their inter se seniority vis a vis

the enployees of the transferee

bank. Wiile naking the Schenme the

Centr al Gover nnent shal | t ake

account of relevant factors such as

experi ence of the enployee of the

transferor bank."

"4(a)(iii) The procedure for

conputation of years of  service

rendered in the transferor bank for

the purpose of determining the

m ni mum | ength of service for

promoti on from subordi nate cadre to

clerical cadre as also from the

clerical cadre to officer cadre and

al so for the purpose of posting in

t he posts carrying speci a

al | owance, shall be conputed in the

ratio 2:1 that is, tw years of

service in transferor bank as

equi valent to one year of service

in the transferee bank. For this

pur pose, total service in t he

respective cadre of the worknen

enpl oyees, that 1is, «clerical or

sub-staff in which the official is

placed at the tine of transfer,

shall be reckoned but fractions of

a nonth shall be ignored, for

exanple, if a workmen enpl oyee has

rendered two years and ni ne nonths

service in the «clerical/sub-staff

cadre, as the case nmmy be, in the

transferor bank at the time of

amal gamation with transferee bank

it shall be reckoned as equal to

one year and four months service in
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the clerical or sub-staff cadre, as
the case may be, in the transferee
bank. "

"4(b)(ii) For t he pur pose of
seniority on fitnment or f or
promotion to the next grade or
scale, the service rendered by an
officer in the transferor bank
shal | be conput ed, after
amal gamation, in the ratio of 2:1,
that is, two years of device in the
transferor bank as equivalent to
one year service inthe transferee

bank. For this purpose, tota
service in the scale in which an
officer is transferred shall be

reckoned but -fractions of- a nonth

shal'l. be ignored. For exanple, if

an officer has rendered two years

ni ne _nmonths ~service in-Scale Il in

the transferor bank at the time of

amal gamation with the transferee

bank, it shall be reckoned as equa

to one year and four nonths service

in Scale Il in the transferee

bank. "
When the Central Governnent decided to anal gamate two banks
it has to nake a schene after consulting the Reserve Bank of
I ndi a under Section 9 of the Acquisition Act. In the case in
hand Amal gamati on becane necessary as the ~transferor bank
was incurring heavy loss and without the analgamation it
woul d have been totally wound up. Wen a schenme is franed
amal gamating two banks, it is not possible for the Centra
Government to take the details of the service condition in
account and that is why it provided that the enpl oyees of
the transferor bank would beconme the enployees of the
transferee bank on the sane terns and conditions, ‘with the
sanme rights to pension, gratuity and other natters /which
woul d have been adnissible to them if they wuld have
continued as the enployees of the transferor bank. But so
far as the question of their placenent and inter-se
seniority vis-a-vis the enployees of the transferee bank
the Schene itself stipulated that in consultation with the
Reserve Bank of India the Central Governnment after taking
rel evant factors in consideration nay frame the Schene. It
isin exercise of this power the placenment schene has been
franmed and under the Placenent Schenme what has been intended
is that for determination of the inter so seniority and in
the matter of pronotion from subordinate cadre to the
clerical cadre and from the clerical cadre to the officers
cadre while the conmputation of years of service rendered is
taken into account, the conmputation shall be nmade ' in the
ratio of 2:1 i.e. two years of service in the transferor
bank woul d be considered equivalent to one year of service
in the transferee bank. This conputation is only one tine
conputati on and whether such decision has been taken after
taking the relevant factors into account will be considered
by us when the question determ nation of the placenment of
the enployees of the transferor bank and the inter-se
seniority vis-a-vis the enpl oyees of the transferee bank and
for framng such scheme it was not necessary to afford an
opportunity of hearing to the enployees of the transferor
bank, as in our view there has been no change on conditions
of their service. In this view of the matter we answer the
first question by holding that the Central CGovernment had
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the power to frame the subsequent schene which has been
termed by wus in this judgnment as the Placenent Schene for
the placenment of the enployees of the transferor bank in the
transferee bank and for the determination of their inter se
seniority with the enpl oyees of the transferee bank.

Comi ng down to the second question the |egal positions
fairly settled that no schene of analganmation can be foo
proof and a Court would be entitled to interfere only when
it comes to the conclusion that either the scheme is
arbitrary or irrational or has been framed on sone
ext raneous consi deration. Learned Additi onal Solicitor
CGeneral, M. Reddy appearing for the respondents in this
context contended that the only enquiry which the Court can
nake is whether the provisions of this schenme is arbitrary
and irrational so that it results no inequality of
opportuni ti es anongst enpl oyees bel onging to the sane cl ass.
In support of this contention he placed strong reliance on
the decision of this  Court in ‘the case of Reserve Bank of
India vs. ~ N.C Paliwal (1976) 4 SCC 838). In that case the
Reserve Bank had 5 different departnents which were broadly
divided into two groups called the  General Departnent and
the Specialized Department and each department was treated
as a separate wing for the purpose of determ ning seniority
and promotion of the -enployees wthin the group. The
enpl oyees of the Specialized departnents were having greater
opportunities for confirmation and pronotion as conpared to
the enpl oyees of the General Departnent. On-account of this
di sparity the enployees of the General Departnent clainmed
for equalization of their chance of their confirnmation and
promoti onal opportunity by having a conbi ned seniority |ist
of all enployees irrespective of the departnents to which
they belong. Utimately the Reserve Bank of [ndia introduced
a Scheme called Optee Schene. In May 1972 the Reserve Bank
i ssued anot her schene call ed Conbi ned Seniority Schene which
provided for integration of clerical staff of the genera
departments with the «clerical staff of the specialized
departnments and it also nade provision for determ nation of
inter so seniority. the validity of the said Schene had been
chal | enged on the ground that the Schene is violative of the
Constitutional principle of equality and nmust be held to be
di scrimnatory. This Court negat i vi ng t he af oresaid
contentions held that the integration of —different cadres
into one cadre cannot be said to involve any violation of
equal ity clause. Exami ning the question of rule of seniority
adopted by the Conmbined Seniority Scheme the Court further
observed : -

"Now there can be no doubt that it

is open to the State to |ay down

any rul e whi ch it t hi nks

appropriate for det er m ni ng

seniority in service and it is not

conpetent to the court to strike

down such rule on the ground that

inits opinion another rule would

have been better of nor e

appropriate. The only better or

nore appropriate. The only enquiry

whi ch the court can make is whether

the rule laid dowmn by the State is

arbitrary an irrational so that it

results in i nequal ity of

opportunity anongst enpl oyees

bel onging to the sane class. Now

here enployees from non-clerica

cadres were being absorbed in the
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clerical cadre and, therefore, a

rul e for det er m ni ng their

seniority vis-a-vis those already

inthe clerical cadre had to be

devised. Oobviously, if the non-

clerical service rendered by the

enpl oyees from non clerical cadres

were wholly ignored, it would have

been nmost unjust to them Equally,

it would have been cadre, if the

entire non clerical service of

those com ng from non clerica

cadres were taken into account, for

non clerical servi ce cannot be

equated with clerical service and

the two cannot be treated on the

sane footing. The Reserve Bank,

therefore, decided that tone third

of t he non clerical service

rendered by enpl oyees coming from

non cl erical cadres shoul d be taken

into account for the purpose of

determining seniority. This rule

attenpted to strike a just bal ance

between the conflicting clains of

non clerical and clerical staff and

it cannot be condemmed as arbitrary

of discrimnatory"
Learned Additi onal Solicitor ~CGeneral also relied upon
anot her decision of this Court in the case of Tam | Nadu
Educati on Department Mmnisterial and General — Subordinate
Services Association & Os. vs. State of Tami| Nadu & O's
(1980) 3 Suprene Court Cases 97). Inthe aforesaid case the
District Board Schools were taken over by the Governnent of
Tam | Nadu and after such taking over the issue of nerger of
the staff confronted the government. At the tinme of taking
over Government decided to keep the absorbed personnel as a
separate service in the education department. This di cotony
bet ween the staff of District Schools and the Government
Schools gave rise to heart burning and the CGovernnent
therefore, considered afresh the question of integration of
two services, the Government schools’ servants were being
called the ‘A wing staff and the staff of the forner
District Board Schools were being referred to as ‘B Wng
staff. Finally after exanmining the matter of integration in
great detail and taking into account the nunber of personne
in different categories of both the w ngs and pronotiona
opportunities for them the government adopted a forrmula to
integrate the two wings and to equalise their service
conditions to the extent possible by issuing the circular
whi ch was chal | enged by the enpl oyees of the ‘A wing on the
ground that it is capricious and arbitrary. The gover nment
decision in question fixed the ratio between two wings in
the matter of pronotion and fixed the principle of
conputation of service in determining the seniority. This
Court on examining the ratio fixed by the governnent order
held "The ratio of 5:3 and 3:2 respectively were prescribed
for the mnisterial staff and teaching staff, taking
realistic note of the total numbers in the two equival ent
groups viz. quondam District Board servants and relative
government school staff. This is not an irrational criterion
when coal escence of two streanms springing fromtwo sources
occurs. "

The Court further observed :-

"Counsel for the respondents explain that when equated
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groups from different sources are brought together quota-
rota expedients are practical devices famliar in the field.
Bearing in mnd the strength of the District Board staff to
be included, the ratio is rational. Maybe, a better formula
could be evol ved, but the court cannot substitute its w sdom
for government’s, save to see that unreasonable perversity,
mal a fide manipulation, indefensible arbitrariness and |like
infirmties do not defile the equation for integration. W
decline to denolish the order on this ground. Curia
t her apeuti cs can heal only t he pat hol ogy of
unconstitutionality, not every injury."

The Court also examined the principle of fixation of
seniority and held :-
"The nmore serious charge is that Iength of service for
fixing seniority has inflicted manifest injustice on the ‘A
wing i.e. regul ar ~ governnent staff, being bor n in
arbitrariness and fed on'nala fide. It is fair to state the
generalities and  then proceed to particularities. Here we
nust relies that all the schools having been taken over by
the State directly the personnel had to be woven into the
basic fabric. Sone rel evant fornula had to the furnished for
this purpose so that the honogenisation did not wunfairly
injure one group or the other. In 1970 government chose not
to integrate but to keepapart. Later, this policy was given
up. W cannot, as court, quarrel if admnistrative policy is
revised. The w sdomof yesterday may obsolesce into the
folly of today, even as the science of old may sour into the
superstition now, ‘and vice versa. Nor can we predicate nmala
fide or ul terior noti ve nerely because Assenbl y
interpellation have ignited rethinking or,  as hinted by
counsel, that the Education Mnister's sensitivity is due to
his having been once District Board teacher. Denocratic
processes -- both these are part of such process -- are not
anathema to judges and we cannot® knock down the | order
because governnment have responded to the Question Hour or
re-examned the decision at the instance of a sensitive
m ni ster."

At this stage it would also be appropriate'to notice
yet another decision of this Court in the caseV. T.
Khanzodoe and others vs. Reserve Bank of India and Anr.
(1982 2 Supreme Court Cases 7) in which case the Court was
exam ni ng again the principle evolved by the Reserve Bank of
India for a conmbined seniority for different groups of
enpl oyees with retrospective effect. The Court observed :-

"Conbi ned seniority has been recomended by two specia
conmittees, whose reports reflect the expertise and
objectivity which was brought to bear on their - sensitive
task. It is clear that inter-group nmobility 'and common
seniority are a safe and sound solution to the conflicting
denmands of officers belonging to Goup | on one hand and
those of Goups Il and IIl on the other. Private interest of
enpl oyees of public undertakings cannot override public
interest and an effort has to be made to harnonize the two
consi derations. No scheme governing service matters can be
fool proof and sonme section or the other of enployees is
bound to feel aggrieved on the score of its expectations
being falsified or remaining to be fulfilled. Arbitrariness,
irrationality, perversity and nmala fide wll of course
render any scheme unconstitutional but the fact that the
schene does not satisfy the expectations of every enpl oyee
is not evidence of these."

InS.C Sachdev & Anr. wvs. Union of India (1981) 1 SCR
971) a particular provision of the Recruitnent Rules of 1969
was being challenged as an arbitrary. The said provision
provided that UDCs drawn from Audit offices nust put in 10
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years of service for acquiring eligible for pronoti on where
other UDCs are eligible for promotion in putting in 5 years
of service. Rejecting the contention of the appellant this
Court held :-

"Considering the history leading to the fornmation of
the new organi sati on, SBCO1CQO, the distinction nmade between
the two classes of UDCs, in the context of the |l ength of
their service for the purposes of pronbtion is not arbitrary
or unreasonable. The staff of the Audit Ofices which was
engaged in the Savings Banks’ work might well have faced
retrenchnment. Instead of subjecting themto that hardship
they were given the option of joining the new organi sation
Experi ence-w se al so, there would appear to be fair
justification for requiring themto put in |onger service in
the new organisation before they are eligible for pronotion
to the higher grade.~ The challenge has therefore to be
repel l ed."

The facts of this case are sonmewhat akin to the facts
of the present case. M. Rao, |earned counsel appearing for
the appellants on the other hand, urged that the subsequent
schene framed for placenment of the enpl oyees nust be held to
be arbitrary as there is no rational for w ping of the past
service of the enployees of the transferor bank. Relying
upon the decision of this Court in the case of K Madhavan
and Anr. etc. vs./ Union of India & Os. (1988 (1) SCR 421)
the |l earned counsel wurged that the entire period of service
rendered by the enployees of the transferor bank can be
taken into account for the purpose of their seniority after
amal gamation. In the aforesaid case petitioner Madhavan was
a permanent officer in the grade of Deputy Commandant. On
14.6.76 it has been found to be equivalent to the grade of
S.P. in the CBI. Wen Madhavan's services were taken over by
the CBI the question arose whether his past service shall be
taken into account for determining his seniority in the CB
and in that context this Court has observed that his entire
period of service should be taken~ into account. 'In our
consi dered opinion this decision(is of no assistance to the
appellant in the present case where a particular schene has
required to be framed after amml gamati on of the services of
the transferor bank with the transferee bank and in that
schene certain provisions haven been nmade as to how the
enpl oyees of the transferor bank would be fitted in - the
transferee bank.

M. Rao, learned counsel also placed reliance  on
anot her decision of this Court in the case of Tei Narain
Tiwarv vs. State of Bihar & Ors. (1993 (2) (suppl.) Suprene
Court Cases 623) in support of his contention that in a case
of amalgamation the entire past service of ‘the enployee
shoul d be taken into account. In that case the appell ant
Narain Tiwary has been appointed by the Bihar Schoo
Exam nati on Board as Special Oficer in August 1969. The
said post was abolished with effect fromApril 1, 1971. He
filed a suit and obtained injunction against the abolition
of post and termination of his services. In the course of
litigation a conprom se had been arrived at between the
Board and the appellant wherein he was appointed as a
Sectional Head O ficer and his pay as a Special Oficer was
al so protected. The Board, therefore, passed an order on
March 20, 1972 appointing the appellant as a Sectional Head
Oficer in the general <cadre. In the seniority list of
Sectional officers prepared by the Board the appellant had
been shown above respondent no. 5 and he had been granted
promotion to the post of Asstt. Secretary. The respondent
no. 5 therefore, filed a Wit Petition challenging the
seniority list. The High Court cane to the conclusion that
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the post of Sectional Oficer occupied by the appellant not
being a cadre post the services rendered by the appellant as
Special officer cannot be taken into account for his
seniority in the cadre of Sectional Oficer. This Court in
appeal reversed the judgrment of the High Court and held that
the conpromise entered into between the parties and the
order of March 20, 1972 is capable of being interpreted as
an order of amalgamation of the ex cadre post of Specia
Oficer with the cadre of Sectional officer and consequently
the appellant would get his seniority fromthe date of his
appoi nt nent as a Special Oficer. In comng to this
conclusion the Court also relied upon the results and orders
of the Board itself. W fail to understand how this case can
be of any assistance to the appellants in the present case.

In view of the |egal position as discussed above, and
on examining the provisions of the Placenent Scheme nore
particul arly C auses 4(a) (idi) & 4(b)(ii) and on
consi deration of the opinion rendered by the Reserve Bank of
India we ‘have no hesitation to conme to the conclusion that
the said Scheme is neither arbitrary nor irrational and on
the ot her hand a just schene evolved by the Uni on Gover nnent
after due consultation with the Reserve Bank of India and
Court cannot interfere with such a Scheme.

Comng to the third upon the relevant materials
consi dered both by the Reserve Bank of India as well as by
the Uni on Governnent before fram ng of the Placenment Schene.
At the outset it | nmay be noted that nost inportant function
of the Reserve Bank' of India is to regulate the Banking
systemgenerally. It is usually described as a Bankers Bank
The Reserve Bank of India has -been given certain advisory
and regulatory functions. |t advices governnent  and ot her
banks on financial and banking matters. The provisions of
the Reserve Bank of India Act shows that a bank has been
created as a Central Bank wth  powers of supervision
advi ce and inspection over banks particularly those desiring
that they be included in the Second Schedule or those
Schedul ed al ready. The Reserve  Bank safeguards the econony
and financial stability of the country. W have set out the
functions of the Reserve Bank of |India because the
Pl acenent Schenme which is being inpugned in the present case
by the enployees of the transferor bank had been franed in
due consultation with the Reserve Bank of India and the said
Reserve Bank has filed affidavits indicating the  broad
consi deration on which the ratio 2:1 has been fixed. The
Union of Indiain its affidavit filed in this Court, sworn
to by the Under Secretary in the Mnistry of Finance,
Banki ng Division stated thus:-

"Central Governnent after taking into consideration the
conplete date and entire material on record of the case and
in consultation wth Reserve Bank of |ndia decided that the
Service rendered in erstwhile New Bank of <lndia by
enpl oyees/ O ficers in grade/scale in which they were placed
at the tinme of amal gamation had to be conputed in the ratio
of 221 and that to only for the purpose of conputing
eligibility for consi deration for prompbtion to next
grade/scale and/or for the purpose of posting on a post
carrying special allowance. For all other purpose, the
service rendered by the enployees of erstwhile New Bank of
India has to be treated at par with the service rendered by
the enpl oyees of New Bank of India in PNB. It is relevant to
mention that New Bank of India was small in size both in
regard to its branches and also in terms of its deposits and
busi ness Act. A conparison of the erstwhile New Bank of
I ndia and the Punjab National Bank in ternms of productivity,
vol ume of business, staff strength, time taken for pronotion
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etc. as indicated below would reveal that the enpl oyees of
Punj ab National Bank were having higher productivity per
enpl oyee and hi gher | evel of responsibilities, house keeping
and hi gher average busi ness per branch. As conpared to this,
the pronotional avenues available to them were less. On
account of the merger, if the nunber of years of services
were equated between the enpl oyees of erstwhile New Bank of
India and Punjab National Bank, it would happen that the
enpl oyees with |onger years of service of Punjab Nationa
Bank woul d becone junior to the enployees with | esser period
of service in the correspondi ng grades."

The Reserve Bank of India in its affidavit in this
Court have stated thus :-

"New Bank of India Linmted was nationalized and
constituted as New Bank of India in 1980 wunder the
provi sions of t he ~ Banking Conpani es (Acquisition and
Transfer of Undert aki-ngs) Act, 1980. It was a bank
conparatively small in size wth 591 branches and deposits
of Rs.2362.33 crores as at the end of March, 1993.

6. The Reserve ~Bank of India as  the Central Bank of the
country, has been nonitoring on a continual basis the
performance of the various public sector banks. It was
brought to the notice of the Government by Reserve Bank of
India that the financial® position of New Bank of India as
reveal ed by the Annual Fi nanci al Review conducted by Reserve
Bank of India as / on 31lst March, 1992 was extrenely
unsati sfactory. The | osses of the bank including | oan | osses
were estimted at ' Rs.306.90 crore which exceeded the
provisions, reserves and paid up capital of the bank
amounting to Rs. 242.78 crore. The deposits of New Bank of
India had thus been eroded to the extent of Rs.64.12 crore.
The said evaluation of Reserve Bank of India did not take
into account the depreciation in CGovernnent and. other
securities estimated at Rs.25.52 crorewhich had not been
provi ded for. The bank had declared a loss of Rs.41.52 crore
inits published accounts for the year 1991-92.

7. The Reserve Bank of India brought to the notice of the
CGovernment various deficiencies in the working of 'the bank

Some of these are set out below :-

i) The calibre and quality of officials in the senior
management cadre was i nadequate.

ii) The supervision and control exercised by the Head
Ofice over the controlling offices and the branches was
unsatisfactory. The internal working of the branches was
also far fromsatisfactory.

iii) Funds management had been a weak area. The -bank had
been | ending rmuch beyond what its scarce resources would
permt, relying heavily on market borrowings. Wth the
constraints on resources the bank would find it difficult to
service even its existing borrowers.

iv) The bank had not been able to bring about any
i mprovenent in credit nanagenent despite repeated ‘advice.
The appr ai sal of credit proposal s showed severa

deficiencies. Discretionary powers had not been exercised
properly by the functionaries at various |evels including
the top executives. Adhoc/spot sanctions/excess drawal s had
been allowed frequently. The post di sbursenent supervision
of advances was al so unsati sfactory.

V) The bank was saddled w th substantial |oad of sticky
advances ampbunting to Rs. 438.66 crore as on 31/3/1992 which
formed 39.2% of the total advances.

vi) The bank did not conply wth the mninum capita

requi renent under the provisions of the Reserve Bank of
India Act. It was prima facie a fit case for de-scheduling
t he bank;
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vii) The bank was not in a position to pay the depositors in
full as and when their clains accrue and its nethods of
operation were far from satisfactory. Under the policy
followed with reference to private sector banks, this would
be a fit case for conpulsory nerger, as it did not satisfy
even the requirenents wunder Section 22 of the Banking
Regul ation Act, 1949 for ~carrying on banking business
al t hough the said provisions do not apply to nationalized
banks.

8. The Reserve Bank of India was of the viewthat the
possibility of New Bank of India earning reasonable profits
in the near future and making up the gap in provisions and
emerging as a strong and viable wunit was renpte. It was
doubt ful whether the bank would be in a position to recover
or regularize and bring down the high |Ievel of sub-standard
advances to any significant —extent. If the bank was to
remain as a separate uni t;  financi al assi stance of
substantial nmagnitude  would have to be given to it. But the
extrenmel y 'weak senior managenent - structure of the bank as
wel |l as  ‘the deficiencies inits lower sections did not
infuse confidence that even wth  such assistance, the
managenent would be able to renove the weaknesses inits
wor ki ng and nmeke it aviable unit in the near future."

The appel |l ants,” however, strongly relied upon the fact
that both the banks being nationalized banks and the
recruitnent to both the banks being through the sane
Sel ection Board, there is no justification for treating the
services of the enployees of the transferor bank on 2:1
basis after amal gamation for the purpose of promotion. In
our considered opinion-the contention of the appellant is
whol Iy unsustainable. “As has been stated earlier, the
financial loss sustained by the transferor bank had brought
the bank to a virtual collapse. It is at that point of time
the Reserve Bank on considerati on having taken a synpathetic
view of the matter and instead of advising wi nding up of the
bank and its liquidation advised for its merger wth a
stronger bank and the Government of India ultimtely
accepted the advise of the Reserve Bank. On its anmal ganati on
necessary provisions were required to be mde for the
pl acenent of the enployees of the transferor bank with the
enpl oyees of the transferee bank. At that stage the bank as
well as the Union Government considered the total volune of
busi ness of both the banks, the rate of pronotion in both
the banks, the total nunber of enployees in both the banks,
as well as the inmpact if the entire |l ength of service of the
enpl oyees of the transferor bank is taken into account or
one time reduced level is taken into account and finally
evol ved the schenen of pl acenent and nodalities. for
pronoti on. Having considered the necessary avernents nmde in
the affidavits filed by the Union Governnent as well ‘as by
the Reserve Bank of India we are of the considered opinion
that in framing the Placenent Scheme and determ ning the
ratio of 2:1 in clauses 4(a)(iii) & 4(b)(ii) the appropriate
authorities have taken relevant and gernmane materials into
consideration and the said provision cannot be termed as
arbitrary and irrational

So far as the fourth question is concerned we do not
find any substance of M. Rao’s argunent that the Pl acenent
Schene is retrospective in nature. As we have discussed
earlier, on deciding to anal gamate the two banks in exercise
of power under Section 9 of the Acquisition Act the Union
CGovernment franmed the schene of anmal gamation and notified
the same on 4th Septenber, 1993. But in that schene
excepting making the enployees of the transferor bank as
enpl oyees of the transferee bank, the other questions like
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their inter se seniority and fitnents in the cadre of the
transferee bank had not been decided. On the other hand
clause 5(4) of the Amal gamation Schene | eft the matter open
for being evolved at a later stage and the conplete fusion
between the enployees of the two banks cane only on the
subsequent scheme being framed, which scheme was evol ved
after due deliberations on the relevant materials. The
schene therefore, necessarily have to be given effect with
effect from the date of amml gamati on and the same cannot be
held to be retrospective in nature as contended by M. Rao.

The only other question which remains for consideration
is whether the conclusion of the High Court that the scheme
maki ng process under Section 9 of the Acquisition Act is not
legislative is correct in law. In view of our conclusions
on the four questions ~fornulated, this question is not of
much rel evance but since the Hgh Court has recorded a
conclusion and the | earned Additional Solicitor General and
Shri Salve advanced the argument we think it appropriate to
answer 'thi's question also. The H gh Court relied upon the
deci si on in Sapherd’ s case (supra) and cane to hold that the
provi sions of Section 45 of the Banking Regul ation Act being
in parimateria wth Section 9 of the Banking Comnpanies
Acqui sition and Transfer of Undertakings Act, 1980, and the
schenme framed under “Section 45 of the Banki ng Regul ati on Act
havi ng been held by this Court to be not |egislative, the
schene framed wunder the Acquisition Act as in the present
case, nmust also be held to be not legislative one. It is
undi sputed that in Sephard’'s case (supra) the anal gamation
was of a private bank with a nationalized bank and the
provi sions of the Banking Regulation Act, 1949 applied. This
Court in Sephard’'s case (supra) on exam ning Section 45(11)
of the Banking Regulation Act 1949 cane to hold that nerely
because a schene franed is requiredto be |aid before both
the Houses of Parlianent after the same has been sanctioned
by the Central Governnment the Schene  cannot be held to be
legislative in nature. But in our considered opinion the
Hi gh Court has failed to notice the fundamental distinction
bet ween the provisions of Section 45 of the Banking
Regul ation Act and Section 9 of the Acquisition Act. Under
Section 9 of the Acquisition Act under which Act the
i mpugned schene has been framed, every schene framed by the
Central Government has to be laid before each Houses of
Parlianment for a total period of 30 days and the Parli anent
has the power to agree to the Schene and nmking any
nodi fication or in giving to a decision that the _schene
should not be nmade and it is only thereafter the scheme has
the effect either in the nodified formor does not agree.
The essenti al di stinction between the two provisions
therefore, is that whereas under the Banki ng Regul ation Act
the Schene framed has nerely to placed before the Parlianment
and nothing further but under the Acquisition Act the schene
becormes effective only after the sane is placed before both
the Houses of Parlianment and after the Parlianent nakes such
nodi fication and agrees to the scheme. In this view of the
matter the decision of this Court in Sephard s case (supra)
has no application to a schene franed under the provisions
of the Acquisition Act and in our considered opinion, a
schene framed under Section 9 of the Banking Conpanies
Acqui sition and Transfer of Undertakings Act, 1980, is a
| egi sl ative one. The High Court was in error in holding the
schenme not to be a |egislative one.

M. Sharma, the learned senior counsel appearing for
the appellant, the Punjab National Bank Enpl oyees Federation
urged that the ratio of 2:1 fixed under the Placenent Schene
infact works out gross injustice. The interest of the
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enpl oyees of the Punjab National Bank should not be
jeopardi zed by bringing the enployees of the New Bank of
India and no credit should be given to the enpl oyees of the
New Bank of India for their past services rendered. W do
not find any force in the aforesaid contention and, as
di scussed earlier, the ratio of 2:1 was fixed in the
Pl acement Scheme in consultation with the Reserve Bank of
India and after a conparative study of the business of the
two banks, the rate of pronotion, the higher productivity
and | arger neasure of responsibility and higher average
busi ness per branch of the Punjab National Bank as conpared
to the New Bank of India and all ot her ger mane
consi derations. The submssion of M. Sharnma, therefore, is
rej ected.

In the prenise, as aforesaid. all the appeals are
di smissed but in the circunstances, there will be no order
as to costs,.




