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Dr. AR LAKSHVANAN,J.

Heard M. Sanjay Jain, 1earned counsel for the appellant and
M. D. P. Chaturvedi, |earned counsel for the respondent.

The above appeal is directed against the order passed by the Punjab
and Haryana Hi gh Court in Cvil Wit Petition No.5947 of 2003. The Wit
Petition filed by the appellant herein was dism ssed without assigning any
reasons what soever.,

The respondent herein was appoi nted by the appellant as sweeper on
dai |y wages on 01.05.1992. According to the appellant, the respondent had
left the service at his own which has been disputed by the | earned counse
for the respondent. The respondent sent a denand notice after a delay of
four and a half years through the Labour-cumConciliation Oficer, Panipat to
the appel l ant asking for reinstatement with continuous service and back
wages. The appellant filed reply to the denand notice before the Labour-
cum Conciliation Oficer, Panipat putting it clearly that the respondent had
not conpl eted 240 days service in any of the three years that he had worked
there. The dispute was referred to the Industrial Tribunal-cum Labour Court,
Pani pat. The Labour Court passed an award in favour of the respondent
hol di ng that the respondent was entitled to reinstatement to the service with
continuity of service and full back wages fromthe date of demand noti ce,
i.e., 11.11.1999. Aggrieved by the said order, the appellant invoked the
jurisdiction of the Hi gh Court of Punjab and Haryana seeking setting aside of
the order of the Industrial Tribunal and Labour Court. The H gh Court, as
stated earlier, dismssed the Wit Petition

We have perused the orders passed by the Hi gh Court and al so of
the Labour Court and the evidence | ed before the Labour Court by both the
parties. Qur attention has al so been drawn to some documents filed in
support of the appellant and the other rel evant docunents.

The appel | ant had al so produced before the Labour Court the
statenment nmarked as Annexure P-1. It is seen fromthe above statenent that
the respondent -worknman had worked for 204 days (from March, 1994 to
February, 1995) on daily wages. The Labour Court al so considered the
evi dence of Rajesh Kumar, Cerk of the appellant that the respondent-
wor kman has worked from 01.01.1994 to February, 1995 in their D vision for
204 days. The Labour Court has further held that the records from
01.07.1994 to 31.07.1994 was not avail abl e and, therefore, the nanagenent
has failed to produce the record for the nmonth of July, 1994 and if the
wor ki ng days of July, 1994 was counted then the worknman has worked for
235 days and if the gazetted holidays and weekly rest were included then
definitely the workman has worked for nore than 240 days under the
managemnent .

We are unable to appreciate the approach made by the Labour Court

in calculating the statutory period of 240 days in a year. |In our opinion, both

the Labour Court and the Hi gh Court have failed to appreciate the fact that
the respondent has failed to conplete the statutory period of 240 days in a
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year to entitle himfor claimng any benefits whatsoever. As already noticed,
evi dence has been led to the said fact before the Labour Court but still the
i ssue of attendance of the respondent has been decided in his favour. This
apart, the respondent was appointed only as a daily wage earner and not as
a permanent enpl oyee of the appellant and hence the respondent cannot
claimany right to the post in question and that no right has accrued to him
to claimany benefits fromthe appellant. This fact has been overl ooked by
the Labour Court and also by the High Court. The fact remains that the
respondent has not worked for the statutory period of 240 days which has
been clearly established by the appellant. It is settled |law that the worknman
has to prove that he had worked for 240 days. In the instant case, the
wor kman has not established that he has served the appellant for the
statutory period of 240 days.

In the result, the order passed by the Labour Court and the non-
speaki ng order passed by the Hi gh Court are liable to be set aside. W do
so accordingly and allow the GCivil Appeal filed by the appellant and set aside
the order passed by the Labour Court and the H gh Court ordering
rei nstatement and back wages. No costs.

We al so nake it clear that the paynent, if any, nmade to the
respondent during the pendency of the appeal before this Court, shall not be
recover ed.




