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CASE NO. :
Wit Petition (civil) 609 of 2000

PETI TI ONER

MAHARASHTRA STATE JUDL. SERVI CE ASSN. & ORS
Vs.
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H GH COURT COF JUDI CATURE AT BOVBAY AND ORS

DATE OF JUDGVENT: 20/ 02/ 2002

BENCH

G B. Pattanai k & S/'N. Phukan

JUDGVENT:

PATTANAI K, J.

This petition under Article 32 of the Constitution by the
promotee District Judges, who are nenbers of the

Maharashtra State Judicial Service Association, « assails the
deci si on of the Bombay Hi gh Court on Admi nistrative side

on the question of inter se seniority of District Judges,

appoi nted by nomi nation fromthe Bar and those who are
promoted fromthe rank of Additional District Judge. ' On

consi deration of the relevant statutory rules and the judgnent
of this Court in Balasaheb Vishnu Chavan and anr. Vs.

State of Maharashtra and Ors., 1984(2) S.C.C. 675, the

Hi gh Court cane to the conclusion(that District Judges, who
are appoi nted by nom nation woul d reckon their seniority in
the cadre fromthe date of appointnent, even though they are
asked to work as Additional District Judges and the pronotee

Di stict Judges woul d reckon their seniority fromthe date of
their pronobtion. In the wit petition that had been filed, Snt
U R Joshi, a direct recruit District Judge had been arrayed as
respondent No. 3 in her individual capacity as well as
representative of the direct recruit nomnated District Judges.
She however appeared in her individual capacity al one and
amongst the direct recruits, she was the senior-nost. Wen
the case had appeared before the Court on 16.1.2002, and

even though a statenment was nade by the counsel appearing

for the pronotee-petitioners that individual notices to each of
the direct recruit had been offered, even though they had not
been arrayed as parties, an application for being inpleaded as
party respondents had been made by several such direct

recruits and the prayer for inpleadnment has been all owed and
time had been granted to the inpleaded direct recruits
respondents to file counter affidavit within ten days fromthat
date. The inpleaded direct recruits have filed their counter
affidavit and were represented by Shri ML. Verma, the

| ear ned seni or counsel. Respondent No. 3, the senior-nost
direct recruit District Judge was represented by Shri Bhinrao
N. Nai k. Shri S.M Jadhav appeared for the H gh Court and

Shri S.V. Deshpande, appeared for the State of Maharashtra.

On behal f of the direct recruit respondents, a prelinnary

obj ection had been taken by Shri ML. Verna that the dispute
bei ng one of inter se seniority within a cadre, the Court ought
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not to entertain a petition under Article 32, as the parties
were entitled to approach the H gh Court under Article 226
agai nst the Administrative decision of the Bonbay High

Court. W have no doubt in our mind that an administrative
deci sion of the Court could be assailed by filing a wit
petition under Article 226 in the H gh Court itself, but this
Court having entertained the petition under Article 32 by
issuing rule on 8.12.2000 and the dispute being one, which
centres round interpretation of the relevant rules and both the
direct recuits and the pronotees having made their stand
known, and further no disputed question on facts having
arisen, we do not think it appropriate to direct the pronotees
to approach the H gh Court in the first instance. W,
therefore, heard the parties at length on the nerits of the
matter.

The Service conditions of the enpl oyees belonging to
the Judicial Service of the State of Mharashtra is governed
by a set of rules framed by the Governor of Maharashtra in
consul tation with the High Court in exercise of powers
conferred by Articles 233 and 234 of ‘the Constitution and the
proviso to Article 309 of the Constitution called the Bonbay
Judi cial Service Recruitnment Rules, 1956 [hereinafter
referred to as "the recruitment rules’].  The said rul es have
been anended twi ce, once in the year 1987 and again in the
year 1992. Under Section 3 of the Rules, the service consists
of two branches- junior and senior. The senior branch
consi sts of District Judges, Principal Judge and all other
Judges of the Bonmbay City Civil Court, Additional District
Judges, Chief Judge and Additional Chief Judges of the
Smal | Causes Court, Bonbay and Chief Metropolitan
Magi strate and Additional Chief Metropolitan Magistrates, as
provided in Rule 3(3). The nethod of recruitnment to the
senior branch is indicated in Rule5. Under sub-rule (2) of
Rule 5, the District Judges are of two grades (a) District
Judges and (b) Small causes Court District Judges. In the
original Recruitnment Rules of 1956, there were no two grades
of District Judges and under Rule 5(2)(i), appointnent to the
post of District Judges could be made by the Governor by
pronotion in consultation with the H gh Court of persons,
who have served as Assistant Judges and fromthe Menbers
of the Bar, on recomendati on of the H gh Court, who have
practised as Advocates or pleaders for not |ess than seven
years. Thus, the cadre of District Judge could be filled up
ei ther by pronmotion of the Assistant Judges or by direct
recruitment fromthe Bar. Under the Amended Rul es of
1987, there existed two grades of the District Judges viz. the
District Judges and Selection Gade District Judges. In
accordance with Rule 5(2)(ii) of 1987 Rules, appointnent to
the post of District Judges could be nade by the Governor by
promoti on fromthe Menbers of the Junior Branch, who had
ordinarily served as Additional District Judges and by way of
direct recruitnent on the recommendati on of the Hi gh Court
fromthe menbers of the Bar who have practised as
Advocat es or pleaders for not |ess than seven years in the
Hi gh Court or Courts subordinate thereto. |n case of direct
recruits, a further stipulation was that direct recruits would be
first appointed to work as Additional District Judge for a
period of two years or for such further period, as may be
deci ded by the Government on the recomendati on of the
Hi gh Court. The Recruitment Rul es were again anended in
the year 1992 call ed the Bonbay Judicial Service
Recrui t ment (Second Anmendnent) Rul es, 1992 and Rul e
5(2)(ii) reads thus:
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"Rule 5(2)(ii): District Judges -- Appointnent to
the posts of District Judges shall be nmade by the
Gover nor .

(a) by transfer fromthe judges in the Cty G vi
and Sessions Court, Bonbay, who are

recruited fromthe Bar only if they are

willing;

(b) by promotion in consultation with the High
Court, fromthe nmenbers of the Junior

Branch who have been pronpted as

Additional District Judge; and

(c) by nomi nation, on the reconmendati on of
the Hi gh Court, who has been for not |ess

than seven years an advocate or-pleader in

the Hi gh Court or Courts subordinate

thereto."

It is thus apparent that the appointment to the post of District
Judges under 1992 Rul es, coul d be made not only by

pronoti on of Additional District Judges and by nom nation
from anongst the nenbers of the Bar, having not |ess than
seven years practice on the recomendation of the Hi gh

Court, but also by transfer fromthe Judges in the City Cvi
and Sessions Court, who are recruited fromthe Bar, only if
they are willing. ‘It may be borne in mnd that when the High
Court had reconmended for addition of a new sub-rule to

Rule 5(2)(ii), so as to nake appointnent to the post of
District Judge by transfer fromthe Judges in the City Cvi
and Sessions Court, by suggesting that a new sub-rule to be
nunbered as clause [c] to be added and that was in the draft
rule, but inits final shape, the said new sub-rule was
nunbered as clause (a) and the pre-existing clause [a]
becanme clause [b] and the pre-existing clause [b] becane
clause [c] and by this alteration, the Rule as it stands now,
has becone whol |y unworkable. Though Rule 5(2)(ii) was
amended by the anmended rules of 1992, but Rule 5(2)(ii)(b)
remai ned intact, as a result of which though under 1992

Rul es, Rule 5(ii)(b) provides for promotion and Rule
5(2)(ii)(c) provides for nomnation on the recomendati on of
the H gh Court but while prescribing the proportion between
themin sub-rule (b), the old provision renains as it is-and the
same i s quoted herein bel ow

"(b). ordinarily the proportion of posts filled in by
promoti on, under sub-clause (a) of clause (ii) and
those by appoi ntnent from nenbers of the Bar

under sub-clause (b) of clause (ii) shall be 50:50."

It would thus be seen that under the Rule as it now stands,
appoi nt nent from nenbers of the Bar is made under sub-
clause [c] and not under sub-clause [b] as indicated above
and pronotion is nmade under sub-clause [b] and not under
sub-clause [a] as indicated above. The entire confusion is
because of the fact that while draft rules suggested an
addition of a clause as clause [c], the final rule altered the
same and the additional clause was nmade clause [a]. The
seniority in the cadre of District Judges with which we are
actually concerned in the present case is governed by cl ause
[c] of Rule 5(2) and the sane is extracted herein bel ow

"[c] Seniority in the cadre of District Judges in
case of persons appoi ntnent under sub-clauses (a)
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and (b) of clause (ii) shall be determned on the
basis of their dates of appointnent to work as
District Judges."

If aliteral interpretation of the seniority rules is to be given,
then it nust be held that there is no rule for seniority of the
District Judges, who are appointed by nomi nation on the
recomendati on of the Hi gh Court from anobngst the

nmenbers of the Bar, having not |ess than seven years’

standi ng as an advocate, as that woul d come under sub-cl ause
[c] of Rule 5(2)(ii), whereas the seniority rule provides for
determ nation of inter se seniority anongst the persons

appoi nted under sub-clause [a] and sub-clause [b]. For a
proper appreciation of the matter, it would be proper to
extract Rule 5(2), as it stands now, after the amendnent of
1992:

"Rule 5(2): District Judges, Selection G ade
District Judges and Judges of the Bonbay City
Cvil Court:-

(i)District Judges shall be of two grades nanely: -

(a)District Judges: ‘and
(b) Sel ection Grade /Di strict Judges.

(ii)District Judges --- Appointnent to the posts
of District Judges shall be nade by the Governor

(a)by transfer fromthe Judges in the Gty
Cvil and Sessions Court, Bonbay, who are
recruited fromthe Bar only if they are
willing;

(b)by pronmotion in consultation with the
H gh Court, fromthe nenbers of the Junior
Branch, who have been pronpted as
Additional District Judges; and

(c)by nomi nation, on the recomendati on of
the H gh Court, who has been for not less

than seven years an advocate or pleader in
the H gh Court or Courts subordinate

t her et o.

(iii)(a)Appoi ntnent under sub-clause [c] of clause

(ii) shall not be made unless a person is first
appointed to work as an Additional District Judge
on probation for a period of two years which may
be extended by the H gh Court fromtime to tine,
as it may deemfit.

(a-1) During the period of probation and
until expressly confirnmed by a witten order
the services of an appointee shall be

term nated by one nonth notice on either

si de, wi thout any reason being assigned
therefore or by paynent of salary for the
peri od of notice or the unexpired portion

t her eof .

[a-2] He/she shall be required to pass the
| anguage exami nation according to the rules
prescribed in that behal f unless he has
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al ready passed, or has been exenpted from
passi ng those exam nations. ]

(b) ordinarily the proportion of posts filled in by
promoti on, under sub-clause (a) of clause (ii) and
those by appoi ntnent from nmenbers of the Bar

under sub-clause (b) of clause (ii) shall be 50:50;
[c] Seniority in the cadre of District Judges in case
of persons appoi ntment under sub-clauses (a) and

(b) of clause (ii) shall be deternined on the basis
of their dates of appointnent to work as District
Judges:

Provided that, if nore than one person is so
appointed to work as District Judge on the date,
seniority inter se as between them shall be in the
order fixed by the Hi gh Court."

In course of ~hearing, to our query, the counsel appearing
for the H gh Court, on instructions, subnitted that there is
not a single person in the cadre of District Judge, who has
cone by way of transfer fromthe Judges in the Cty G vi

and Sessions Court, who had been recruited fromthe Bar

and only one person who had cone, had gone back

M. Nageshwara Rao, appearing for the pronotees,
contended that the administrative decision of the Hi gh Court,
determning inter se seniority between the pronotees and
direct recruits has been nmade onthe basis of the Judgnent of
this Court in Bal asaheb Vi shnu Chavan vs. State of
Maharashtra and Ors., 1984(2) S.C. C. 675, in which case,
the provisions of the Recruitnent Rules, as it stood prior to
its amendment in 1987 was under consideration. At that
point of time, there was no rule for determination of inter se
seniority between the direct recruits and pronotees, which
was brought about by amendment of 1987 and has al so been
retai ned under the 1992 Rules. The question for
consideration in the aforesaid case was, though a nenber of
the Bar is recruited as a District Judge, he nay be asked to
serve as an Assistant Judge for a specified period if he is
bel ow t he prescri bed age and, therefore, whether such
appoi nt ment woul d make hima nmenber of the cadre of
Assi stant Judge or he can be held to be a District Judge, but
has been required to serve as an Assi stant Judge for gaining
experience. On construction of the relevant provisions of
the Rules, the Court held that when a menber of the Bar is
recruited as a District Judge and is asked to serve as an
Assi stant Judge for a specified period, if he is below the
prescri bed age, then his functioning as Assistant Judge
woul d not be strictly in |aw nake himas a nmenber of ' the
cadre of Assistant Judge, as there is no provision for direct
recruitnment to the cadre of Assistant Judge. Consequently,
such a person cannot be called as a menber of the Assistant
Judge subject to the rule of seniority applicable to the
regul ar nmenbers of that cadre who are appointed only by
pronmoti on fromthe Juni or Branch. According to M.
Nageshwara Rao, the aforesaid decision could not be relied
upon for determining the inter se seniority between the direct
recruit and pronotee District Judges, in view of the specific
rule dealing with seniority. M. Nageshwara Rao contends
that on a plain literal neaning being given to the | anguage
used in Rule 5[2][c], the seniority in case of a direct recruit
has to be reckoned fromthe date, he is appointed to work as
District Judge and not fromthe date, he is appointed to work
as an Additional District Judge. The |earned counsel, in




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 6 of

8

support of the aforesaid contention also relies upon Rule
5(iii)(a), which unequivocally puts an enbargo for an

appoi ntnent as District Judge from anobngst the nmenbers of

the Bar unl ess such person on being selected is first
appointed to work as Additional District Judge on probation
for a period of two years, which may be extended by the

Hi gh Court fromtine to tine, as it may deemfit. M.
Nageshwara Rao, therefore, contends that a pronotee

Di strict Judge on being pronmoted fromthe post of

Additional District Judge, is entitled to reckon his seniority
in the cadre fromthe date of pronotion, whereas a direct
recruit District Judge by nom nation on the recomendati on

of the H gh Court from anpngst the nmenbers of the Bar

who have practised for not | ess than seven years, would be
entitled to reckon his seniority in the cadre of District Judge
only when he is appointed to wrk as a District Judge and

not the initial period of probation for two years when he is
appoi nted to work as an Additional District Judge.

M. ML. Verma, the learned senior counsel, appearing
for the direct recruits as well as M. Bhinrao N. Naik,
appearing for respondent  No. 3, however contended that the
seniority rule as provided in Rule 5[2][c] does not deal with
the seniority in the cadre of District Judge and those
nmenbers, who are directly recruited fromthe Bar on the
recomendati on of the High Court, after being selected and
the aforesaid rule of seniority is intended for deternining
inter se seniority between the pronotees and those who are
appoi nted as District Judge by transfer fromthe Judges in
the Gty Gvil and Sessions Court. According to M.

Vernma, even the prescription of ratio of 50:50 in Rule

5(2)(b) is between the transferee District Judges and the
pronotee District Judges and not between the direct recruit

Di strict Judges and pronotee District Judges. The | earned
counsel urged that in the cadre of District Judges, the quota
of pronotees has beconme much nore than, what is provided

and, therefore, those of the pronotees who have usurped the
guota nmeant for direct recruits, cannot be given any
seniority. W fail to understand how this contention could

be advanced in the teeth of his submission that Rul e 5(2)(b)
does not provide for any quota for the direct recruits. W
also are not in a position to appreci ate the contention that the
inter se seniority rule in the cadre of District Judge does not
provide for seniority of the direct recruits, which has to be in
accordance with the Maharashtra Cvil Service (Regul ation

of Seniority) Rules, 1982. |In fact the Registrar of the High
Court, in the affidavit filed, has taken the aforesaid stand.
In our considered opinion, the stand taken by the H gh Court

as well as by the direct recruit District Judges is wholly
unsustai nable and it is uninmaginable that a rule providing for
recruitment to the cadre of District Judge, which is
essentially conposed of direct recruits and pronotees and a
rule of seniority has been provided, but does not cover the
case of direct recruit District Judges. The entire anonaly
and confusion is on account of the m stake that was

conmitted while inserting another clause under the

amendnment of 1992. As has been stated earlier, as on date
there is not a single person, who has cone on transfer from
the category of Judges in the City Cvil and Sessions Court

and is working as District Judge. Rule 5(2) of the 1992

Rul es, therefore, require necessary alteration, either by
altering existing sub-clause [a] as sub-clause [c], sub-

cl ause[ b] as sub-clause [a] and sub-clause [c] as sub-cl ause
[b] and then in sub-clause (iii)(a) by altering sub-clause [c]
as sub-clause [b] or keeping Rule 5(2)(ii) and Rule (2)(iii)(a)
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as it stands and altering and anendi ng cl auses {b} and {c}.
It appears that the State Governnent or the Hi gh Court have
not applied their nmind to the amendnents carri ed out and
necessary attention has not been bestowed. The counse
appearing for the H gh Court on instructions however
submitted that even from 1992 till the Adm nistrative

deci sion, which is being inpugned in the present case, the
H gh Court has been acting in accordance with the draft
rules that had been submitted and therefore, no

i nconveni ence has been caused. This indicates the rea
intention of the Court as well as that of the CGovernnent.

We, therefore, direct that appropriate anendnment of Rule
5(2) of the Recruitment Rul es be nade at an early date.

Not wi t hst andi ng the confusion which wit large in the

provi si ons, as stated earlier, we have no nmanner of doubt
that the seniority of the direct recruit District Judges in the
cadre woul d reckon-only fromthe date, they are appointed to

work as District Judge. The expression "to work as" both in
Rule 5(2)(iii)(a) and Rule 5[2][c] must carry the sane
connotati'on. If under Rule 5(2)(iii)(a), direct recruit cannot

be appointed as a District Judge unless he is first appointed
to work as Additional District Judge for a period of two
years, it is difficult for us to conmprehend that while
interpreting the sane expression "to work as District Judge"
in Rule 5[2][c] can be given a neaning that it woul d reckon
fromthe date of appointnent, as has been done by the

Bonbay High Court in its administrative decision. |n other
wor ds, a conjoint reading of the provisions, providing for
appoi ntnent as District Judge from-anongst the nenbers of

the Bar by nom nation on the recommendati on of the High

Court as well as the enbargo on such appointnent, as

provided in Rule 5(2)(iii)(a) makes it explicitly clear that a
person when is selected for being appointed as District

Judge, he is allowed to work initially as an Additiona

Di strict Judge on probation for a period of two years and t hat
period cannot be counted as service in the cadre of District
Judge for seniority. Hi s services in the cadre of District
Judge for seniority would start reckoning on conpletion of
his probation for the period of two years or any further

peri od, as extended by the H gh Court and he is allowed to
work as District Judge. Incidently, it may be mentioned that
after being selected for being appointed as District Judge,
when the direct recruits are appointed to work as an
Additional District Judge on probation for two years, they

get the lesser salary as is neant for Additional District Judge
and do not get the salary of a District Judge. Fromthe
records, it also transpires that such direct recruits, on
conpl etion of their probation as Additional District Judge,
are appointed as District Judges, as was done in case of
respondent No. 3 by order dated 8th of January, 1992. In the
af oresai d premnmi ses, we have no hesitation to hold that the
adnmi ni strative decision of the Bonbay H gh Court dated 6th

of May, 2000, on the basis of the decision of the Conmittee
dated 12th of January, 2000, is erroneous and we accordingly
strike down the sane. W further hold that the seniority of a
pronotee District Judge would reckon fromthe date of his
pronmotion, fromwhich date he is appointed to work as
District Judge and in case of a direct recruit, the same would
be the date fromwhich he is appointed to work as a District
Judge, after completion of the period or probation of two
years and not fromthe initial appointnment to work as

Addi tional District Judge.

This wit petition is accordingly allowed.
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