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Challenge in this appeal is to the order passed by a

Di vi sion Bench of the Allahabad H gh Court affirmng the
order passed by the |learned Single Judge of the said High
Court.

Background facts in a nutshell are as foll ows:

Questioni ng deci sion taken by the appellant-Life

I nsurance Corporation of India (in short "LIC) fixing the age

of retirenent of Devel opnment Officer, presently called the
Field Oficer at 58 years, a suit was filed by respondent-
Anwar Khan. The said Anwar Khan has expired in the
meantime and his |legal representatives are presently the
respondents. The suit was filed primarily for declaration
that in view of the agreenent between the Field Oficers
Association and the LIC age of retirenent is 60 years. The
suit was decreed on 30.7.1981 and the appeal by the LIC
was di sm ssed on 27.3.1982. The second appeal filed
before the Hi gh Court is pending. During the pendency of
the second appeal, the respondent-Anwar Khan noved the

aut horities under the Paynent of Wages Act, 1936 (in short
the "Act’) clainmng compensation. Stand of-the LIC before
the original authority was that the Devel opment Officers
are not covered by the Act as they get nore than
Rs.1,000/- p.m By Oder dated 11.6.1993, the Assistant
Labour Commi ssioner held that the claimant was entitl ed

to wages for the relevant period plus double the anpbunt as
conpensation. An appeal was preferred by the LIC. <The
Appel l ate Authority by order dated 7.5.1999 nodified the
Award to the extent that the claimant was entitled to the
wages claimed along with the conpensati on of anount

equi val ent to back wages. LICfiled a wit petition
guestioni ng correctness of the order of the Appellate

Aut hority.

The | earned Single Judge dismssed the wit petition

The Division Bench of the High Court held that Letters

Pat ent Appeal was not nmintai nable. As noted above,

Anwar Khan died in 1990. Stand before the H gh Court was
that the authorities under the Act should not have deci ded
the claimmade as the suit filed was nerely for a

decl arati on and no consequential relief was granted. In
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any event, the Act has no application and no conpensation

is payable. The application was filed under Section 15(2) of
the Act. Reference was also nade to the U P. Dookan Aur
Vani j ya Adhi st han Adhi niyam 1962 (in short the

" Adhi ni yani) .

The Hi gh Court noted that the Assistant Labour

Conmi ssi oner observed that no evidence was | ed regarding
nature of the job. Therefore, the claimthat the applicant
was bel onging to the supervisory category is not acceptable.
Wth regard to Section 15 of the Act, it was noted that the
sal ary which was being paid to the claimant was factually
to be decided. Initially the Assistant Labour Conm ssioner
held that the suit was not nmintainable. In appeal, the
matter was renanded. A plea was raised that the suit was
pre-mature since there was no definite determ nation as
second appeal was pending. The H gh Court held that even
if the Act has no application that does not render the
proceedi ngs irregular.

It was submitted by the | earned counsel for the LIC

that the H gh Court has erred in holding that under Section
18 of the Adhiniyam the Act has application. 1t was

poi nted out that undisputedly the claimant was receiving
salary of nore than Rs.1500/-. The expression "enpl oyee"

i s defined under the /Adhiniyamin Section 2(6) and "Wges"
has been defined under Section 2(18).  Section 18 relates to
recovery of wages. ' It is also pointed out that conpensation
coul d not have been awarded since there was a bona fide

di spute about the liability.

In response, |earned counsel for the respondent

submitted that the Field Oficers are not worknen. ' The
guestion of the anpunt received as wages has to be decided
only after it is decided as to whether Section 14 of the
Adhi ni yam has no application. "It is only then Section 16 of
t he Adhi ni yam whi ch shall have noapplication

Undi sputedly, the LICis a comrercial establishnent in

terns of Section 2(4) of the Adhiniyam Since it is covered
by the Adhini yam because of non-paynent, Section 18

makes the Act applicable. It was pointed out that in the
application nade it was clearly pointed out that the same
was under Section 15 of the Act and under Section 18 of

the Adhiniyam It is pointed out that what is under
challenge is the entitlement and, therefore; there cannot be
any bona fide dispute about the anpbunt payable to bring in
application of proviso to sub-section (3) of Section 15 of the
Act. It is pointed out that pursuant to the direction given
by the original authority a sumof Rs.1,28,000/- had been
deposited and a sum of Rs.60,000/- has already been
withdrawn. It is, therefore, submitted that this is not a fit
case for exercise of jurisdiction under Article 136 of the
Constitution of India, 1950 (in short the 'Constitution’).

A few provisions of the Act and t he Adhiniyam need to
be noted. Sections 14 and 15 of the Adhi niyamread as
fol |l ows:

"14. Payment of wages for period of earned

| eave \ 026 (1) An enpl oyee proceedi ng on
earned | eave shall, on denand, be given
advance paynment of the wages for half the
period of the |eave, and the wages for the
remai ni ng hal f period of such | eave shall be
payable to himalong with the wages for the
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first wage period after he resunes duty.

(2) The wages for the period of sickness
| eave shall be payable to the enpl oyee

along with his wages for the first wage
period after he resunmes duty.

(15) Deductions fromwages - No
deductions fromthe wages of an enpl oyee
shal | be nade except to such extent, and in
such manner, as may be prescribed."”

Section 15(3) of the Act with the proviso reads as
fol | ows:

"(3) Wien any application under sub-section(2)

is entertained, the authority shall hear the
appl i cant ‘and t he empl oyer or other persons
responsi bl e for the paynent of wages under

Section 3, or give them an opportunity of being
heard, and, after such further inquiry (if any) as
may be necessary, may, w thout prejudice to any

ot her penalty to which such enpl oyer or other
person is |liable under this Act, direct the refund
to the enployed person of the anpunt deduct ed,

or the paynent of the del ayed wages, together
with the paynment of such conpensation-as the
authority may think fit, not exceeding ten tines
the ampbunt deducted in the former case and not
exceeding twenty-five rupees in the latter, and
even if the ampunt deducted or the del ayed
wages are paid before the disposal of the
application, direct the paynent of ‘such
conpensation, as the authority may think fit,

not exceeding twenty-five rupees : -

Provided that no direction for the paynent

of conpensation shall be nmade in the case of

del ayed wages if the authority is satisfied that
the del ay was due to-

(a) a bona fide error or bona fide dispute as to
the anount payable to the enpl oyed person

or

(b) the occurrence of’ an emergency, or the

exi stence of exceptional circunstances, such
that the person responsible for the paynent of
the wages was unabl e, though exerci sing
reasonabl e diligence, to make pronpt paynent,
or

(c) the failure of the enpl oyed person to apply
for or accept paynent."

Section 18 of the Adhiniyamreads as follow
"18. Recovery of wages \026 The wages of an
enpl oyee, if not paid as provided by or
under this Act, shall be recoverable in the
manner provided in the Paynent of Wages

Act, 1936, as if the same wages were
payabl e under that Act."
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It is to be noted that the original anpbunt of

Rs. 1,000/ - was fixed under Section 1(6) with effect from
15.10.82, it has been increased to Rs.1600/- . There is
al so no dispute that at the relevant point of tine the
applicant was getting nore than Rs. 1500/ -.

It is only a nechanismfor recovery of wages and

because t he Adhi ni yam has application to any enpl oyee
that does not automatically bring himunder the unbrella
of the Act.

It has to be noted that the heading of Section 18 of

the Adhiniyamis "recovery of wages". It only provides that
once an enpl oyee under the Adhiniyamis not paid the
procedure for recovery under the Act is to be adopted. Once
Section 1(6) of the Act applies; the nature of the job is
irrelevant. Whether the field O ficers are worknen or not is
really of 'no relevance in viewof Section 1(6) of the Act.
Section 15 of the Act is relatable only to clai munder the
Act. The entitlenment for conpensation is only under the
Act and there is no scope for conpensation under the
Adhi ni yam The comnpensation has to be worked out in

terns of Section 15 of the Act. There cannot be a claim
bot h under Section /15 of the Act and Section 18 of the
Adhi ni yam

Lear ned counsel for the respondent submitted that

provi so to Section 15(3) cannot be pressed into service
because the dispute is relatable to amount payable. 1In this
case the LIC disputes the entitlenent. W findthe pleato
be wit hout any substance. The question of payability of an
amount arises only when sonebody is entitled to an

amount. The proviso nmakes it clear that when there is no
bona fide di spute about the amount payable, conpensation
cannot be awar ded.

In this case, undisputedly there is dispute about the
entitlenent of the claimant. The matter is pending before
the Hi gh Court. Therefore, the High Court’s view hol di ng
the claimant to be entitled to conpensation is clearly

unt enabl e. Accordingly, the anmount awarded as
conpensation is set aside. However, we find that pursuant
to the directions given a sumof Rs.1,28,000/- has been
deposited and a sum of Rs. 60, 000/- has been w t hdrawn

by the legal heirs of the claimnt.

Though we have hold that proviso to Section 15(3) has
application, considering the fact that the anount has been
wi thdrawn, we direct that there shall not be any recovery.
It is made clear that these directions shall not in-any way
affect the decision in the second appeal

The appeal is all owed.




