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ACT:

Evi dence- Ci rcunstanti al evi dence, val ue of , in
sustai ni ng conviction-Dying declaration not recorded by a
Magi strate nust be/scrutinised closely.

HEADNOTE

The appel l ant stood charged for trial under s. 302 of
the I.P.C. for having caused the death of his wife by
sprinkling kerosene oil and setting her clothes to fire. The
Addl . Sessions Judge relying on the dying declaration which
was corroborated by the «circunstantial® evidence of the
narration about the incident by the deceased to her parents
PW1 and PW2 just before her death, found himguilty of the
of fence with which he was charged and sentenced himto life
i mprisonnment. The appeal preferred by the appellant to the
H gh Court having proved abortive, the appellant came up
before this Court by special |eave.

Di sm ssing the appeal the Court,

N

HELD : (1) The circunstantial evidence in order to
sustain conviction nust be conplete and nust be incapabl e of
expl anati on on any ot her hypothesis other than that of guilt
of the accused. [781C D

(2) The dying declaration which is not recorded by a
Magi strate has to be scruitinised closely, but it is well
settled that if the Court is satisfied on a close scrutiny
of the dying declaration that it is truthful it is open to
the Court to convict the accused on its basis without any
i ndependent corroboration. [781D

Khnushal Rao v. The State of Bonbay, [1958] SCR 552;
Lal | ubhai Devchand Shah & O's. v. The State of GQujarat,
[1971] 3 SCC 767; Vithal Somath Kore v. State  of
Maharashtra, [1978] 1 S.C.C. 622, referred to.

(3) (a) In the instant case there is no direct evidence
regarding the gqguilt of the appellant and the prosecution
case rests wholly on the circunstantial evidence and the
dyi ng decl arations nade by the deceased before the Sub-
I nspector Din Dayal and Roshan PW1 and Phool Vati PW2.
[ 781B- C]

(b) On a careful consideration of the evidence it is
clear that the dying declaration Ext. PW 21/F, the
genui neness of which is verified by Dr. Avtar Singh GII PW
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18 is truthful and convincing and it cannot be brushed aside
nerely on the ground that it was not recorded by a
Magi strate especially when it was recorded by Sub-Inspector

Din Dayal in the presence of the duty doctor viz. Avtar
Singh GIl at the time when the deceased was in great agony
and the life in her was fast ebbing away. The testinony of

the parents of the deceased viz. Roshan P.W 1 and Phoo
Vati PW2 also lends strong corroboration to the dying
decl arati on. They have categorically stated that the
rel ations between the deceased and the appellant were

strained as the latter was ill-treating the former and was
carrying on wi th anot her worman from Shahdar a.
778

The dying declaration also. receives corroboration fromthe
report of the Chemical ~ Exam ner and post nortemreport of
PW 11 which indicate that the cause of death of the deceased
was shock and toxemia due to burns. [781E-H, 782A, E, F]

(4) The -evidence in the instant case inevitably points
to the conclusion that it was the appellant and the
appel | ant'_alone who intentionally caused the death of the
deceased and the plea sought to be raised by himthat the
fire was accidental is an after thought and stands refuted
not only fromthe recovery of the bottle containing kerosene
oil, burnt match sticks, match box and half burnt clothes of
the deceased but also” fromthe fact he did not cone with
this plea either to PW4 or PW5. [782GH, 783A]

JUDGVENT:

CRI M NAL APPELLATE - JURIL.SDICTION : Crimnal Appeal No.
346 of 1974.

Appeal by Special Leave fromthe Judgnent and Order
dated 23-10-73 of the Delhi Hi gh Court in Crimninal Appea
No. 118 of 1972.

R L. Kohli, Amcus Curiae for the Appellant.

H R Khanna and R N. Sachthey for the Respondent.

The Judgrment of the Court was delivered by

JASWANT SINGH, J.-This appeal by special® leave is
directed against the judgment and order dated October 23,
1973 of the High Court of Del hi confirmng the judgnent and
order dated July 29, 1972 of the Additional Sessions Judge,
Del hi convicting the appellant under section 302 of the
I ndi an Panel Code and sentencing him thereunder to
i mprisonnent for life for causing the death of his wife.

Briefly stated, the circunstances giving rise to this
appeal are : Attracted by the screans emanating fromthe
house of the appellant situate in Basti Chain Sukh Das, Kala
Mahal , Daryaganj, Delhi on the afternoon of July 6, 1971
the nei ghbours nanely Murari Lal (P.W 4), @ulab Singh (P.W
5) and one Kishan Lal rushed to the spot. On reaching the
first floor of the house, they found the appellant’s wfe
naned Kaml a, aged 27 years, lying unconscious outside the
l[iving room in the courtyard with burns all over her body.
Alongwith the appellant who was present there, they covered
Kamla with a bed-sheet, put her on a cot and took her
downstairs in the street wherefromshe was removed in a
tempo to Irwin Hospital, Delhi. At about 5.20 in the evening
on that day, constable Baldev Singh (P.W 7) posted on duty
at the Enmergency Ward of the said Hospital, rang up the
Police Station, Jama Masjid, Delhi, informng it that the
appel l ant had got his wife, Kama, admitted in the enmergency
ward of the hospital at about 4.15 or 4.30 P.M because of
some burns sustai ned by
779
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her at her house and requesting that sone officer mght be
sent to the place of the occurrence. On receipt of this
information, S.I. Din Dayal (P.W 21) proceeded to the
hospi tal accompani ed by constable Raghubir Singh (P.W 6).
On being informed by the doctor on duty at the hospital that
Kam a was wunconscious and as such not in a fit condition to
nmake a statenent, the Sub-Ilnspector sent constabl e Raghubir
Singh to the scene of occurrence with instructions to keep a
wat ch over the same, and hinself remained in the hospita
waiting for an appropriate opportunity to record the
statenment of Kaml a after her revival. He tried several tines
upto the mdnight to have the perm ssion of the doctor on
duty to record the statement of Kanmla but each tine the
doctor declared the patient wunfit to nmake a statement. At
7.50 AM on the norning of July 7, 1971, the Sub-Inspector
again repeated his request to the doctor on duty for
perm ssion to record the statenent of Kamla but it was only
at 10.30 A°M that Dr.  Avtar Singh GIl (P.W 18) who was on
duty at that tinme gave him the requisite perm ssion which
enabl ed him to record the statenent (Exh. P.W 21/F) of
Kam a in the presence of the said doctor. This statenent was
to the following effect -
"My husband sprinkl ed kerosene oil over me and set
fire and when later on | had sufficiently been burnt he
put a bucket full of water over ne. It was about 1 P.M
and | had not quarreled with ny husband Jaswant Si ngh
| had asked him as to why he had cone hone |late
wher eupon he 'got annoyed and beat nme. After beating ne
he sprinkled kerosene oil ~over me and set fire to ny
clothes. At the time of setting fire to nmy clothes he
had cl osed the door frominside."
After conpleting the necessary formalities, the Sub-
I nspector sent ‘Roogqa’ (Exh. P.W- 10/A) together with
Kam a’s aforesaid statement (Exh. ~P.W 21/F) to his Police
Station for registration of the case under section 307 of
the Indian Penal Code and hinself left for the scene of the
occurrence. Shortly after the departure of the Sub-lnspector
the parents of Kamla nanely Roshan (P.W 1) and Phool Vati
(P.W 2) enquired of Kama as to how she had sustained the
burns on her body. In reply to their query, Kanla told them
that the appellant did not come back to the house from hi's
of fice on the evening of July 5, 1971 and spent the whole of
the night intervening the 5th and 6th of July, 1971 in
Shahdara; that on returning to the house on the norning of
July 6, 1971, the appellant awakened her-and asked her to
prepare the nmeal which she did but the appellant threw it
away and beat her; that on her asking the appellant to send
her to her
780
parent’s house, the appellant abused her, bolted the door of
the room frominside, sprinkled kerosene oil on her-cl othing
and set themon fire. After about an hour of this statenent,
the condition of Kanla deteriorated and she succunmbed to her
injuries at about 12.25 P.M Dr. Bharat Singh, Police
Surgeon, Delhi (P.W 11) perforned the autopsy on the dead
body of Kamla on July 8, 1971. He found superficial burns
all over the body fromthe skull to the toes which according
to himwere antenortem and sufficient in the ordinary course
of nature to cause death. The doctor al so found al nost ful
growmn dead nale foetus in the wonb of the deceased. On the
basis of the observations nmade by him the doctor opined
that the cause of the death of Kam a was shock and toxinia
due to burns.
On arrival of the scene of occurrence after despatching
the dying declaration (Exh. P.W 21/F) to the Police
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Station, the Sub-Inspector prepared the site plan, got the
pl ace photographed by Head Constable Inder Singh (P.W 3)

and seized a few articles from the Iliving room of the
appel l ant’ s house including a bottle containing somne
kerosene oil, a match box, some burnt match sticks, sone

hal f burnt clothes of the deceased and an unserviceable
stove without any kerosene oil vide Exhibit P.W 8/ A which
he sent to the Chem cal Exam ner for exam nation. After
perform ng the necessary tests, the Chemi cal Examiner sent a
report to the Superintendent of Police, Central District,
Delhi inter alia stating therein that the liquid contained
inthe bottle was kerosene oil and that traces of kerosene
oil were present on the half burnt clothes of the deceased.
On July 8, 1971, the Sub-lnspector also got the appell ant
examined by Dr. OCbnesh Kaur (P.W 20) who found the
following injuries on his person :-
"(i) Miltiple blisters posterior aspect |ower
1/3rd left upper arm
(ii) An _irregular superficial torn out blisters
unceration on the posterior aspect |left
forearm upper 1/3rd
(iii) An irregular superficial burns with ninor
blisters dorsum (back side of wist) of |eft
Wi st.
(iv) Atorn blister ulceration on the first joint
of the left index finger dorsumside."

In the opinion of the doctor, injuries (i) to (iv) were
simpl e burns of nore than 24 hours’ duration.

On completion of the investigation, the appellant was
proceeded against in.the Court of the Judicial Mugistrate
1st Cass, Delhi who committed himto the Court of Session
at Del hi for trial under section
781
302 of the Indian Penal Code. The Additional Sessions Judge,
Del hi who tried the appellant held that the appellant was
guilty of the offence with whhich he was charged and
sentenced himto inprisonnent for (life. The appeal preferred
by the appellant to the Hi gh Court having proved abortive,
he has cone up in appeal to this Court by special |eave, as
al ready stated.

W have heard counsel for the parties and gone through
the record.

The short question that arises for determnation in
this case is whether the prosecution has succeeded  in
bringing home the offence under section 302 of the Indian
Penal Code to the appellant. It is true that in the instant
case, there is no direct evidence regarding the guilt of the
appel lant and the prosecution case rests wholly on_ the
circunstantial evidence and the dying declarations nmade by
the deceased before S.I. D n Dayal and Roshan (P.W 1) and
Phool Vati (P.W 2). It is also true that the circunstantia
evidence in order to sustain conviction nust be conplete and
must be incapable of explanation on any other hypothesis
than that of the guilt of the accused. It is also true that
the dying declaration which is not recorded by a Magistrate
has to be scrutinised closely, but it is well settled that
if the Court is satisfied on a close scrutiny of the dying
declaration that it is truthful, it is open to the Court to
convict the accused on its basis wthout any independent
corroboration. (See Khushal Rao v. The State of Bonbay;
Lal | ubhai Devchand Shah & Os. v. The State of Gujarat and
Vithal Sommath Kore v. State of Miharashtra. In the instant
case, on a careful consideration of the evidence on the
record, we are satisfied that the dying declaration (Exh.
P.W 21/F), the genuineness of which is verified by Dr.




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 5 of 6

Avtar Singh GII (P.W 18), is truthful and convincing and
it cannot be brushed aside nerely on the ground that it was
not recorded by a Magistrate especially when it 1is to be
remenbered that it was recorded by S.1. Din Dayal in the
presence of the duty doctor Avtar Singh GIIl at a time when
the deceased was in great agony and the life in her was fast
ebbing away. It is well recognised that when the words are
few, they are seldomspent in vain. It would al so be well at
this stage to recall the statenment nmade in cross-exam nation
by Shri  Yashpaul, Link Judicial Magistrate, Jana Masjid,

Delhi to the effect that when he reached the Hospital to
record the statenent of the deceased but could not do so as
she had expired before ‘his arrival, he was inforned that a
police officer had already recorded

782

her statement. The testinony of the parents of the deceased
nanely, Roshan (P-W 1) and Phool Vati (P.W 2) also |ends
strong ~ corroboration~ to Exhibit P.W 21/F. They have
categorically stated that the rel ati ons between the deceased
and the ‘appellant were strained as the latter was ill-
treating the former and was carrying on with another woman
from Shahdara who used to visit his (the appellant’s) house
every now and then; that the deceased often used to conplain
to them about the ~m sbehavior and cruel conduct of the
appel l ant towards /'her and used to send oral and witten
nessages inploring them to take her away from the
matri moni al  house; that they soneti nes - spoke to the
appel | ant about his all eged m sbehavior when he woul d assure
them that he woul d behave properly in future and that hoping
that things would inprove in due course, they advised the
deceased to stick to the matrinonial house. It is also in
evi dence that when on hearing the screans of the deceased,
t he nei ghbours arrived at the spot, they found her |ying
unconsci ous outside her living roomw th burns all over her
body. From the aforesaid dying declarations, it stands
est abl i shed beyond doubt that. the appellant who had been
ill-treating the deceased and was carrying on with anot her
worman from Shahdara got enraged and caused the death of the
deceased by sprinkling kerosene oil on her clothing and
setting them on fire after closing the door of his Iiving
room frominside so that succour does not reach her when she
raised a protest about the appellant’s absence from the
house throughout the previous night. The dying declarations
al so receive corroboration from the report of the Chenica

Exami ner which shows that the traces of kerosene oil were
found on the half-burnt clothes of the deceased recovered
fromthe living roomby S.I. D n Dayal vide Exhibit P.W 8/ A
and the fact that the inside portion of the door of the room
was found burnt as also from the statenent of Dr. Bharat
Si ngh, Police Surgeon, Delhi (P.W 11) that on the basis of
the appearances net with by himon post nortem exam nation
of the dead body of the deceased, he cane to the concl usion
that the cause of death of the deceased was shock and
toxi ma due to burns.

The pl ea sought to be raised on behalf of the appellant
that the fire was accidental seens to be an after thought
and is negatived by the fact that no cooking material was
found in the living roomwhere the incident appears to have
taken place as also by the fact that the prinus stove
recovered and seized fromthe living roomvide Exhibit P.W

8/ A was admttedly unserviceable. That the appellant
conmitted the ghastly crine is also proved fromthe recovery
of the bottle containing Kkerosene oil, burnt match sticks,

mat ch box and hal f-burnt clothes of the deceased as also
fromthe fact that he did not suggest either to Mirari La
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(P.W 4) or to Gulab Singh (P.W 5) at the stage
783
of cross-examination that on their arrival at the scene of
occurrence on hearing the screams on the afternoon of July
6, 1971, he gave out that the incident was accidental. Thus
the evidence inevitably points to the conclusion that it was
the appellant and the appellant alone who intentionally
caused the death of the deceased. Accordingly we see no
reason to interfere with the findings concurrently arrived
at by the courts bel ow.

In the result, the appeal fails and is dism ssed.

S R Appeal dism ssed
784




