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ACT:

Contract Act 1872, s. 23--Suit for specific performance of
agreement Finding ‘that consideration for agreement was a
bri be- Wiet her such finding required to be based on proof as
in a crimnal case-Wether s. 3 of Indian Evidence Act, 1872
appl i es sanme standard of proof in all civil cases.

HEADNOTE:

G was one of a nunber of partners in a firmwhich carried on
the business of acting as Managi ng Agents and Selling Agents
of a conpany owning a textile mll in Indore. Seri ous
di sputes arose between the partners and soon thereafter the
Directors of the nanaged conpany appointed a conmittee .in
Novermber 1940, of which the appellant was —a nenber,” to
inquire into certain allegations made against G and two
ot her partbers of the nanagi ng agency firm

In February 1941, G entered into an agreenent with the
appellant to sell to hima share in the partnership which
was to be transferred to G by virtue of an arbitrati on award
on the disputes between the partners. In April( 1941, the
conmttee gave its final report which was favourable to G
al t hough the interimreport of Decermber 1940 had not been So
favourabl e.

Upon G failing to transfer the share in the partnership as
provided in the agreement of February 1941, the appell ant
filed a suit against the heirs and | egal representatives  of
G for specific performance of the agreenment. The Hi gh Court
decreed the appellant’s suit, but on appeal to the D vision
Bench of the Hi gh Court, the decree was set aside. A
further appeal to the Full Bench of the H gh Court was
di smssed. Both the Division Bench and the Full Bench held
that the agreement to sell a share in the partnership was a
bribe offered by Gto the appellant to wite a report
favourable to him

In the appeal to this Court, it was contended on behal f of
the appellant, inter alia, that there was no evidence in
support of the finding relating to bribery arrived at by the
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Full Bench and that the said finding was based on nere
surm ses; that the Full Bench had misdirected itself in not
adopting a strict standard of proof and that where bribery
is alleged in a civil case, the same standard of proof
should be required as in a crimnal case-, that in case of
circunstantial evidence, the circunmstances nust be such so
as to exclude any other reasonable possibility and that if
this principle was applied to the present case, the finding
of bribery must be reversed as the facts were equally
consistent with the appellant having acted honestly; and
that imorality within Section 23 of the Indian contract Act
is confined to sexual inmmorality.

HELD : On the facts, the Full Bench did not rely on any
surmses and its findings were not vitiated.

It is clear from Section 3 of the Indian Evidence Act that
the sanme standard of proof applies in all civil cases. It
makes no difference between cases in which charges of a
fraudul ent or crimnal character are nade

624

and cases in which such charges are not nade. But this is
not to say that the Court will not, while striking the
bal ance of probability, keep in nmind the presunption of
honesty or innocence or the nature of <crinme or fraud
charged. [629 G H]

Weston v. Peary Mahan Dass (1913), |I.L.R. 40 Cal. 898 at
916: di sapproved.

Jarat Kunmari Dassi v. Bissesur: |I.L.R 39  Cal. 245 and
Prasannamayt Debya v. Bai kuntha Nath Chattoraj: |.L.R 49

Cal. 132; referred to.

It cannot be said that rules applicable to  circunstantia
evidence in crimnal cases would apply where a party, in a
civil case, is alleged to have accepted a bribe. -The
ordinary rules governing civil cases will continue to apply.
[630 E

Raja Singh v. Chachoo Singh : Al R 1940 Patna 210;
referred to.

It was unnecessary to consi der whether the consideration for
the agree. nent of February 1941 was unnoral or not. The
caw of bribery is covered otherwise by Section 23 of the
Contract Act. [630 Q

JUDGVENT:

ClVIL APPELLATE JURI SDICTION: Civil Appeal No. 795 of 1963.
Appeal by special leave fromthe judgnment and decree dated
Novermber 24, 1958, of the Madhya Pradesh Hi gh~ Court at
Indore in Givil Special Appeal No. 5 of 1949.

C. B. Agarwala, J. D. Patel, J. B. Dadachanji 0. C. -Mathur
and Ravi nder Narain, for the appellant.

M P. Amin, C B Sanghi V. M Amin and L N. Shroff, for
the respondents.

The Judgrment of the Court was delivered by

Sikri, J. This appeal by special |leave is directed against
the judgnent and decree of the Full Bench of the High Court
of Madhya Pradesh in Cvil Special Appeal No. 5 of 1949, and
ari ses out of a suit filed by the appellant, Set h
@ul abchand, hereinafter referred to as the plaintiff,
against heirs and legal representatives of Seth Govindram
Seksaria, on the original side of the High Court of the
fornmer Indore State for specific performance of an agreenent
dat ed February 28, 1941, entered into between the plaintiff
and the deceased Govi ndram Sanghi, J., decreed the suit on
June 11, 1948. Against this judgnment and decree, the
def endants filed an appeal to a Division Bench of the Madhya
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Bharat High Court and the plaintiff also preferred a cross
appeal. The Division Bench accepted the defendants’ appeal
reversed the judgnment and decree of Sanghi, J., and
dismssed the plaintiff's suit as also his cross appeal
Thereafter the plaintiff filed an appeal under S. 25 of the
Madhya Bharat 'High Court of Judicature Act, 1949, as it
stood before it was anended by Madhya Bharat Act No. 3 of
1950. When this appeal cane up for hearing before a Ful
Bench of the Mdhya Pradesh Hgh Court, a prelininary
objection as to the conpetency of the appeal was taken on
behal f of the defendants-respon-

625

dents. The Full Bench held that the appeal was not
conpetent, but this Court, on appeal, held that the appea
was conpetent and rem tted the case to the High Court for
decision on nerits.” On remand the Full Bench wupheld the
decision of the Division Bench and dism ssed the appeal
The matter is now before us.

In view of the argunents urged before us by |learned counse
for the appellant, M. C B. Aggarwala, it is not necessary
to give in detail the history of the disputes between the
parties, or all the points that were debated before the High
Court. To appreciate the argunents addressed to us it is
only necessary to give the follow ng facts.

Govi ndram Seksaria, Brijlal Ranjidas, Bilasrai Joharmal and
four other persons entered into a deed of  partnership on
July 17, 1935 for carrying on the business of acting as
Managi ng Agents and Selling Agents of Indore Malwa United
MIlls Ltd., a conmpany owning a textile mll in Indore.
Serious disputes arose between the partners. The Board of
Directors of the Conpany appointed a Committee in  Novenber
1940 to enquire into certain allegations nade  agai nst

Govi ndram Seksaria, Brijlal and Bilasrai. The Committee
consisted of M. R C. Jall as Chairman, and Seth ' Hiralal
and the plaintiff as menbers. - In the neantinme, the partners
referred their differences to the arbitration of Col. Di na

Nath, the Prime Mnister of the former Hol kar State. On
February 8, 1941, the Arbitrator gave an award, inter alia
deciding that Govindram Seksaria should buy up the five-
annas shares of Brijlal Ranjidas and Bilasrai- Joharmal at
par and that the latter should sell their respective shares
of annas two and a half each in the rupee at par and -also
sell the debentures held by themto Govindram Seksaria at
par. On February 12, 1941, Brijlal and Bilasrai instituted
a suit in the Bonbay H gh Court agai nst Govindram and ot her
partners of the Managi ng Agency contesting the validity of
the award nade by Col. Dina Nath. They failed before the
Bonbay High Court and ultimately before the Privy Council
On Novenber 5, 1947, a deed of assignnment of the . four-annas
share of Brijlal and Bilasrai was executed in favour of the
defendants as |egal representatives of CGovindram —-who had
died in the neantinme in May 1946. On Novenber 6, 1947, the
plaintiff instituted the suit out of which this appea
ari ses.

Various issues were raised inthis suit but it is wonly
necessary to nention issue No. 4, which was as foll ows:

"Was the agreenent to sell the two and a half annas share a
bribe offered by the deceased Seth Govindram to the
plaintiff to wite a report favourable to him the plaintiff
being a nmenmber of the Committee of three persons appointed
by the Directors of the Malwa MIls, Indore to
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enquire into and report on the managenent of the MIIls by
Set h Govi ndr an®"

Both the Division Bench and the Full Bench on appeal have
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held this issue to be proved and it is comon ground that if
the decision of the Full Bench on this issue cannot be
successfully assailed, no further point arises and the
appeal nust fail

We may here state the primary facts and the findings of the
Di vi sion Bench and the Full Bench. After the award was made
Govi ndram addressed a letter to M. Jall as a nenber of the
Enquiry Committee on February 13, 1941, intimating to him
that the Prime Mnister of the Holkar State had given an
award on February 8, 1941, in his favour, and forwarding a
copy of the award. On the sane date Govi ndram addressed a
simlar letter to the plaintiff. A day or two after the
receipt of this letter by the plaintiff Govindrammet him at
his house and nade himan of fer of naking hima partner of
the nanaging agency firmby assigning two and half annas
shares out of the share of Brijlal and Bilasrai which he was
to get under the award. ~The next day the plaintiff accepted
the offer and on February 28, 1941, the agreement was
concl uded  between the parties.” A day before the agreenent
was signed by the parties, @ulabchand, Plaintiff, addressed
aletter to M. Jall, the Chairman of the Enquiry Committee,
on February 27, 1941, for holding the neetings of the
Conmittee daily so as to expedite its report. On February
8, 1941, Govindrammet M. Jall, and offered to sell to him
one anna share, which he rejected saying that " as he was
the nmenber of the Enquiry Committee, it would look as if he
was meking the offer to please him" The Committee gave its
final report on ‘April 7, 1941, which was favourable to
Govi ndram  al though the interimreport dated  Decenber 16

1940, was none too favourable tohim The plaintiff had no
previ ous experience of the working of any M|l and had never
been a managi ng agent of any textile mll. Govindramwas a
rich man and a mllionaire. |In 1942 Govi ndram suggested to
the plaintiff that the share to be sold to him should be
reduced to one and a half annas, but the plaintiff did not
accept the suggestion. Later, in 1942, when M. Jall

guesti oned Govindram about the intended reduction’ in the
share which was to be sold to the plaintiff, Govindram re-
plied that he did not really intend to give any share 'to the
plaintiff or anyone and that he proposed to give the entire
four-annas share to the Hol kar State by way of charity.

From all these facts the Division Bench inferred and con-
cluded that the offer of two and a half annas share by
Govindramto the plaintiff, Gulabchand, was a bribe in order
to induce himto report in his favour and was accepted as
such by @ul abchand. This conclusion was challenged before
the Full Bench on various grounds, but the Full Bench upheld
the decision. The Full Bench

627

found that in making the offer of the sale of two and a half
annas share to the plaintiff Govindramdid not care for the
plaintiff's mnoney or his services in the managenent of the
m || because "Govi ndram continued to manage the MI| wthout
the plaintiff, putting himoff by saying that the contract
woul d be fulfilled after the end of the litigation initiated
by Bilasrai and Brijlal, and after the Enquiry Committee
gave its final report Govindram actually suggested a
reduction in the share and even told M. Jall that he was

not going to sell it to the plaintiff or to anyone. The
ostensible reason given for the intended partnership of
Gul abchand is '"too thin to hide the real reason’, and its
recital in the agreenent is odd in itself" The Full Bench

found that the bal ance-sheets tendered in evidence in the
case showed that CGovi ndram had earned enough noney by way of
selling and nanaging agency commission and it was not
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necessary for him to find a financial partner in the
plaintiff and that Govindram was prepared to give the entire
four annas share he had obtai ned under the award to the
Hol kar State in charity was in itself an indication that the
of fer of two and half annas share to Gul abchand was not made
by Govindram on account of his own financial stringency.
After considering various facts the Full Bench concluded
that "the share in the nanagi ng agency partnership of the
mlls was, therefore, not one which could be parted away
easily by a partner or could be had by anyone for the nere
asking and readiness to furnish the necessary proportionate
capital and to purchase the debentures of the required
amount, without any nore.. That "any nore" in the present
case, is, as the |learned Judges of the Division Bench have
suggested, nothing el se'than the anxiety of Govindramto get
a favourable report fromthe Enquiry Comittee and the
willingness of the plaintiffito oblige him by making a
favourabl e report. Taking into consideration the facts and
ci rcunst ances narrated in the judgnent of the Division Bench
at pages 170 to 173 of the printed paper book, and those
sunmari sed _above, the conclusion at which the | earned Judges
arrived that the transactionwas in the nature of bribe to
the plaintiff appears to us to have all the conmendation
whi ch commonsense and the realities of the case can give it.
It is one which legitimately can be drawn fromthe facts and
ci rcunst ances proved in the case and i n-accordance with the
probabilities of ' the case. It cannot, therefore, be
mai ntai ned that the defendants have not discharged the
burden of the proof that lay on themof establishing the
plea of bribe. They were not required -to prove that fact
beyond reasonabl e doubt as in-a crimnal case."

M. C B. Aggarwala, while adnitting that concur rent
finding& of fact cannot ordinarily be assailed before this
Court, contends that in this casethereis no evidence in
support of the findings arrived at by the Full Bench and

that the findings are based on nere surm ses. He  further
says that the Full Bench has m sdirected
628

urges that where bribery is alleged in a civil case the sane
standard of proof should be required as in a crimna
matter. He further urges that the Hgh Court should have
held that Hiralal’s evidence was not adm ssible. Anot her
argunent urged by himis that there was no proof at all that
the plaintiff was a party to the intention of Govindram to
bribe him He says that there is presunption that the
plaintiff acted honestly and no material has been placed to
di spl ace that presunption.

W see no force in M. Aggarwala’s first contention . that
there is no evidence in support of the findings of the / Ful
Bench or that the findings are based on nere surm ses. It
is true that there is distinction between a probability and
a mere surmise. But in this case we are satisfied that the
Ful | Bench did not rely on any surnmni ses.

The real conplaint of M. Aggarwala in this case seens to be
that as bribery was all eged the Full Bench should have gone
into the question of bribery as if it was a crimnal case.
In this connection he relied on the following observations
made by Whodroffe, J., in Weston v. Peary MhanbDass(1).

"And speaking for nyself where, whatever be the formof the
proceedi ng, charges of a fraudulent or crimnal character
are nmade against a party thereto, it is right to insist that
such charges be proved clearly and beyond reasonabl e doubt,
though the nature and extent of such proof must necessarily
vary according to the circunstances of each case. There is
a presunption against crime and msconduct, and the nore
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hei nous and inprobable a crine is, the greater of necessity
is the force of the evidence required to overcone such
presunpti on. | cannot myself imagine a Court saying to a
party, who, as in this case, may be a person holding a high
and responsible position, with a previous unbl em shed record
"It is true that | have reasonabl e doubts whether you did
the grossly crimnal acts with which you are charged, but |
find that you did so all the sane."” And this exclusion of
reasonabl e doubt is all that the so-called "crinminal proof"
requires."
Fletcher, J., the Trial Judge, relying on Jarat Kumari Dass
v. Bissesur(2) to which Wodroffe, J., was a party, had
overruled the point that the standard of proof in a civi

case, in which a charge ,of a crimnal character is nade
was the sanme as if the parties were being tried for a
crimnal offence. He observed that in India, wunder the

I ndi an Evi dence Act, there is no rule that the standard , of
proof in a case like the present nust be the same as if the
(1) (21913) I.L.R 40 Cal. 898 at 916.
(2) I.L.R 39 Cal. 245 :16 C-WN. 265.

629
def endants were being tried on a crimnal charge. This case
(Jarat Kumari  Dassi® v. ~Bissesur)(l) was followed in

Prasannamayi Debya,v. ~Baikuntha Nath " Chattoraj(2). The
Di vision Bench foll owed these observations of Jenkins, C.
J., in Jarat Kumari Dassi’s(1) case

"Denonstrations, or a conclusion at all points |ogica
cannot be expected nor can a degree of certainty be demanded
of which the matter under investigation is not. reasonably
capabl e. Accepting the external test which experience
commends, the Evidence Act in conformty with the genera
tendency of the day adopted the requirenents of the  prudent
nman as an appropriate concrete standard by which to neasure
pr oof

The Evidence Act is at the same time expressed in terns
which allow full effect to be given to circunstances or
conditions of probability or inprobability, so that where,
as in this case, forgery cones in question in a civil /suit,
the presunption agai nst m sconduct is not without its due
weight as a circunstance of inprobability, though the
standard of proof to the exclusion of all reasonable doubt
required in a crimnal case may not be applicable."

In s. 3 of the Indian Evidence Act, the words "proved"
"di sproved" and "not proved" and defined as foll ows :
"Proved.--A fact is said to be proved when, after
considering the matters before it, the Court either believes
it to exist, or considers -its existence so probable that a
prudent man ought, under the circunstances of the particul ar
case, to act upon the supposition that it exists.”
"Disproved.-A fact is said to be disproved when, /after
considering the matters before it, the Court either believes
that it does not exist, or considers its non-existence so
probabl e that a prudent man ought, under the circunstances
of the particular case, to act upon the supposition that it
does not exist."

"Not proved.-A fact is said not to be proved when it is
nei t her proved nor disproved."

It is apparent fromthe above definitions that the |Indian
Evi dence Act applies the same standard of proof in all civi
cases. It makes no difference between cases in which
charges of a fraudulent or crimnal character are nade and
cases in which such charges are not made. But this is not
to say that the Court will not, while striking the balance
of probability, keep in nmind the presunption of honesty or
i nnocence or the nature of the crime or fraud charged. In
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our
(1) I.L.R 39 Cal. 245 . 16 C WN. 265

(2) I.L.R 49 Cal. 132.

630

opi nion, Wodroffe, J., was wong in insisting that such
charges must be proved clearly and beyond reasonabl e doubt.
Hiralal’s evidence was sought to be ruled out on the ground
that what he had stated in his evidence had not been put to
the plaintiff. Hiralal had deposed that after the award the
plaintiff saw him and told him that there was sone
settlenent between himand Govindram It is not necessary
to decide this point because the Full Bench did not base its
findings on Hiralal’'s. evidence.

M. Aggarwala, relying on Raja Singh v. Chaichoo Singh(1)
further wurges that in case of circunstantial evidence the
circunmstances nust be such -so as to exclude any other
reasonabl e possibility and he says that if this principle is
applied to this case the finding of bribery must be reversed
as the facts areequally consistent with the plaintiff
havi ng ~acted honestly. Meredith, J., had observed as
foll ows

"Now it is well-settled that where fraud is to be inferred
from the circunmstances, and is not directly proved, those
ci rcumnst ances must™ be  such as to exclude any ot her
reasonable possibility. 1In other words, the criterion is
simlar to that which is applicable to circunstantia
evidence in crimnal cases."

We are unable to agree with these observations. As we have
said before, the fact that the party is alleged to -have
accepted bribe in a civil case does not convert it into a
crimnal case, and the ordinary rules applicable to civi
cases apply. The |earned counsel has not been able to cite
any other authority to showthat there is any such well-
settled proposition, as stated by Meredith, J.

Coming to the next «contention, the fact whether t he
plaintiff was a party to the intention of Govindramto bribe
him has to be judged |ike any-other fact on the balance of
probability. We are not satisfied that the Full Bench has
msdirected itself in any manner in finding this fact.

In the end M. Aggarwal a urges that inmmorality within s. 23
of the Indian Contract Act is confined to sexual imorality,
but we are not concerned with the question whether the
consideration is imoral or not. The case of bribery is
clearly covered otherw se by s. 23

In the result we hold that the findings of -the ~Full ~Bench
are, not vitiated and must be accepted. The ~ appeal
therefore, fails and is dismssed with costs.

Appeal dism ssed.

(1) A T.R 1940 Patna 210 at 203.
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