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resunption-1f can be reviewed by Government-Bonbay Heredi-
tary Ofices Act, 1874 (Bom 3 of 1874) ss. 12, 74, 79.

HEADNOTE

In 1944, the plaintiff noved the Government for resunption
of Watan Lands which were in the possession of defendants 2
to 4 and for nmaking themover to him The Governnent, after
causi ngsone enquiry to be made, resuned those |ands /by
its orderdated October 9, 1946,  and di rected their
restoration to the plaintiff. Thereafter, the defendants
noved the Government for reconsideration of that order, and
the Government nodified its previous order by directing that
the defendants who were in possession of the |Iands, ~“should
continue to retain them but they should pay such rent as may
be fixed by the Government fromtinme to tine.

The plaintiff instituted a suit for a declaration that the
order of the Governnent nodifying the order of October 9,
1946, was null and void and inoperative. It was contended
that the order made by Governnent on Cctober 9, 1946, was a
judicial order passed by the Governnent in exercise of its
revisional jurisdiction under s.;79 of the Watan Act, and it
was not conpetent for the Governnent to revise or  review
that order in the absence of a provision in the Act
enpowering the Government to do so. The suit was decreed by
the trial court, but the District Judge set aside the decree
and the Hi gh Court confirmed his decision. The plaintiff
cane to this Court by Special |eave.

Held, that the decision of the trial court was correct and
the Governnent was not conpetent to nodify the order dated
Cct ober 9, 1946. The scheme of certain sections of Part |1
of the Bonbay Hereditary O fices Act, 1874, including ss.

Il and 12, discloses that a judicial or quasi- judicial duty
is inmposed on the Collector to decide what is in effect a
lis or quasi-lis between the, Watandar and the alience of

the Watan |l and. The whol e process, including the order made
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under s. 3 of the Act, 1is quasi-judicial and not
adnm nistrative. As the order nmade by
201

the Collector under S. 12 is not ;in admnistrative order
but a quasi-judicial order, it can be rectified or nodified
or set aside by the Commi ssioner in appeal or by the State
Governnment in revision under S. 79 and not otherw se.

When an authority exercises its revisional powers, it nece-
ssarily acts in ajudicial or quasi-judicial capacity.
Hence, the order of the Governnment dated Cctober 9, 1956,
must be deened to be a judicial or quasi-judicial order
Such an order cannot be set aside or revised or nodified
just as an adnministrative order can be revised or nodified
under S. 74. Finality attaches to the Government’s order
under S. 79 and in the absence of any express provision
enpowering it to review the order, the subsequent order
passed by the Government was ultra vires and beyond its
jurisdiction.

An order will be deened to be of quasi-judicial character
not only when there is a contest between one individual and
anot her but al'so when the contest is between an authority
purporting to do an act and a person opposing it, provided

the statute inposes  a duty oil the authority to act
judicially.

No period of limtation is specified in the Watan Act for
preferring an application for revision. Normal Iy, the

CGovernment would not interfere unless noved wthin a
reasonabl e time. What should be considered as a reasonable
time in a particular case, is a mtter entirely for the
Covernment to consider. In" this case, ~the Governnent
thought that it had strong reasons for ~interfering even
after a lon, |lapse of tinme, and that is why it interfered.

It is settled lawthat civil courts have the power and
jurisdiction to consider and deci de whether a tribunal of
l[limted jurisdiction has acted within the anbit ' of the
powers conferred upon it by the statute to which it owes its
exi stence or whether it has transgressed the limts placed
on those powers by the |egislature.

Gul lapalli Nageswara Rao v. Andhra Pradesh Road
Transport Corporation, [1959] 1 S. C R 319, Board of Hi gh
School and I nternediate Educat i on, u. P. Al | ahabad
v. Ghanshyam Das Gupta, [1962] Supp.3 S C R 36,

Robi nson v. M nister of Town & Country Pl anning,[1947] 1 All-
E. R 851, Franklin v. Mnister of Town and AL C. 87, Ranrao
Janki ram Kadam v. State of Bonbay, [1963] Supp. 1 S. C R
322, Shrimant Sardan Bhujangarao Daul atrao Ghorpade v.
Shrimant Mal ojirao Daul atrao Ghorpade, [1952] S.C. R 402,
Provi nce of Bonmbay v. Hormusji Manekji, (1947)
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L. R 74 1. A 103 and The Secretary of State v.
Musk & Co. |. L. R 1940 Mad. 599, referred to
JUDGVENT:

ClVIL APPELLATE JURI SDICTION : Civil Appeal No. 206 of 1960.
Appeal by special l|eave fromthe judgnment and decree dated
February 17, 1955, of the Bonbay Hi gh Court in Second Appea
No. 1533 of 1952.

P. K. Chakravarti for B. C. Msra, for the appellant.

N. S. Bindra, S. B. Jathar and P.D. Menon for R H. Dhebar
for respondent No. 1.

K. V. Joshi and Ganpat Rai, for respondents Nos. 2--4.
1962. Decenmber 13. The judgnent of the Court was
del i vered by
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MUDHOLKAR, J.-This is an appeal by special |eave from the
j udgrment of the Hi gh Court of Bonbay affirm ng the decree of
the District judge, Thana, setting aside the decree in
favour of the Plaintiff-appellant.
The rel evant facts which are no longer in dispute are these
Tile plaintiff’s famly are grantees of the Patilki Watan
of some villages in Unbergaon taluka of the Thana District
of Maharashtra, including the villages of Sol sunbl ha, Marol
and Vavji. Defendants 2 to 4 also belong to the famly of
the plaintiff. The plaintiff represents the seniornost
branch of the famly while the defendants 2 to 4 represent
ot her branches. The dispute with which we are concerned in
this appeal relates to the Patil ki of Solsunbha. Under the
Bonbay Hereditary O fices Act, 1874 (111 of 1874) the person
who actually perfornms the duty of a hereditary Ofice for
the time being is called an Oficiator. It is conmon ground
203
that the O ficiator had been selected fromthe branch of the
plaintiff fromthe year 1870 in which year the propositus
Krishna. 'Rao Pi nput kar di ed. After his death he was
succeeded by his el dest son Vasudev, upon whose death in

1893 his eldest son Sadashiv-was the O ficiator. Sadashi v
died in 1901 and was succeeded by Purshottam who was
Oficiator till the year 1921 when, because of the

di squalification incurred by him a deputy was appointed in
his place. After the death of Pursliottamin 1940 his son
the plaintiff-appellant Laxman becanme the O ficiator.

In the year 1914 the descendents of Krishnarao, who were
till then joint, effected a partition of the famly property
whi ch consisted of inamand Watan | ands in various villages
i ncluding the villages of Solsunbha, Maroli and Vavji.The
docunent enbodying the partition is Ex. 49. Under t hat
partition |lands which had so far beenassigned for
remuneration of the Patilki of Solsumbha were allotted to
the branch of the defendants while sone other |ands were
given to the branch of the plaintiff. It would appear that
Purshottam had not subscribed tothe partition deed in the
begi nning but later on he appears to have acquiesced in it
and apparently for this reason it has been held by the
Courts below that he was a party to the partition. "It may
be nment i oned that after Purshottam bad i ncurred a
disqualification, the deputies who acted for him were  not
allowed to take possession of the |ands of Sol sunbha whi ch
are now in dispute inspite of the objections raised by these

per sons. They were instead all owed a renuneration of Rs.
240/ - per annum whi ch was to be paid by the nenbers of the
famly in possession of the Watan | ands. This position
continued till 1946.

It maybe nmentioned that after the death of purshottam the
plaintiff was initially appointed Pati
204
for five years. But eventually he was appointed officiator
for life.

In the year 1944 the plaintiff noved the Governnent,  vide
Ex. 47, for the resunption of the Watan | ands which were in
the possession of defendants 2 to 4 and for nmaking them over
to him The Governnent, after causing sone enquiry to be
made, resunmed those lands by its order dated OCctober 9,
1916, Ex. 36, and directed their restoration to t he
plaintiff. The defendants thereafter noved the Governnent
for reconsi deration of that order. The Gover nnent
eventual ly nodified its previous order by directing that the
defendants 2 to 4, who were in possession of the |[|ands,
should continue to retain it but that they should pay such
amount of rent as may be fixed by Governnent from tine to
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tinme. Thi s order was passed on May 2, 1947, and by virtue
of that order the rent payable by defendants 2 to 4 was
raised from Rs. 240/- to Rs. 1,000/-. The plaintiff
thereupon instituted the suit out of which this appea
arises for a declaration that the order of the Governnent
dated May, 2,1949, and an ancillary order dated March, 1, 1
94-9, are null and void and inoperative; that the defendants
should renove "all obstruction,, and hindrances caused to
t he property acquired by the plaintiff as Wat an
grant......... and that they should give the same into the
plaintiff’s Possession"; that the defendants should render
to the plaintiff the account of the inconme fromhis property
and pay himthe costs of the suit.
The suit was resisted by the defendants, the first of whom
was the State of Bonmbay, (now Maharashtra) on various
grounds. The main grounds were that the orders conpl ai ned
of were administrative orders and no suit lies to set them
aside, ~that the suit was barred by the provisions of s. 4
(b) of the Bonbay Act 10 of 1876 and that the suit was
barred by limtations It may, however, be nentioned that

205
when the defendants preferred an appeal before the District
judge they confined their attack to the decree to one ground
only and that was about the conpetance  of Governnent to
reconsi der the order of 1946.
The plaintiff’'s contention that the order nade by Gover nnent
on COctober 9, 1946, was a judicial order -passed by the
CGovernment in exercise of its revisional jurisdiction under
s. 79 of tile Watan Act and that it was not conpetent to the
CGovernment to revise or review that order inthe absence of
a provision in the Act enpowering the Governnment to do so

It is not disputed that alienation of Watan | ands " wi thout
the sanction of the Government is prohibited by s. 5 of the
Watan Act. Similarly the alienation of Watan | ands assi gned
as remuneration without the sanction of the Government is
prohibited by s. 7 of the Act. Section 11 enpowers the
Col l ector, after recording his  reasons in witing, to
declare certain types of alienations to be null and / void.
Section 12 provides that it shall be lawful for the
Col l ector whenever it may be necessary in carrying out the
provisions of certain sections, including s. 11 (a) to
summarily evict any person wongfully in possession of ~ any
land or (b) to levy any rent due by any person in tile
manner that may be prescribed in any law for the tinme being
in force for the levy of a revenue demand. - According to the
def endants the discretion conferred upon the Collector by s.
12 -either to evict a person in wongful possession of any
land or to require himto pay rent with respect to it is of
an administrative nature and, therefore, the order of  the
Col  ector nade under s. 12 can be varied fromtime to tine
by the Collector or can be challenged by the party aggrieved
only in the manner provided by the Act, that 'is, by
preferring an appeal or an application in revision and in no
ot her manner . Undoubtedly, if the order is of an
adm nistrative nature it would be beyond the purview of the
juris-

206

diction of the «civil court. The first question to be
considered is whether the order of a Collector under s. 1’
is adm nistrative in character. It has to be borne in mnd
that before action is taken under s. 12, the collector has
to make a declaration under s.11. This declaration has to be
supported by reasons in witing and, therefore, it follows
that it can be nade only after holding an enquiry which
means that the Collector has to hear both the parties and
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consider such evidence, oral and docunentary, as nmay be
adduced by them before him So far, therefore, t he

procedure nust be considered as quasi-judicial in character.
This Court has held in Gullapalli Nageswara Rao v. Andhra
Pradesh Road Transport Corporation(l), as well as recently
in Board of Hi gh School and Internedi ate Education U P. v.
Ghanshyam Das Gupta(2), that an order will be deened to be
of quasi-judicial character not only when there is a contest
bet ween one individual and another but al so when the contest
is between an authority purporting to do an act and a person
opposing it provided the statute inmposes a duty on the
authority to act judicially. Section 12 undoubtedly confers
discretion on the Collector to make an order of one of two
kinds, after he declares that an alienation is null and
voi d. The order of ~the Collector in exercise of his
di scretion affects the rights of parties to property and is
further open to challenge before the Conmm ssioner and the
State Government under sections 77 and 79 of the Watan Act
respectively. It i's therefore difficult to appreciate how
the order can be regarded as adm nistrative. M. Bindra
who appears for the State,however, contends that though the
enquiry contenplated bys. | | my be regarded as a quasi-
judicial proceeding the ultimate decision of the Collector
either to restore the property to the Watandar or to confirm
the possession of 'the person in actual possession thereof
and make himliable to pay rent is not the exercise of a
quasi-judicial function but is purely an- administrative
function. He contends that the

(1) [1959] Supp, 1 S C R 319.

(2) [1962] Supp. 2 S.C.R 36.
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Collector has to exercise his discretion one way or the
other in the light of the policy of the Governnent and
refers in this connection to the provisions of s. 74 of the
Watan Act. That section provides that the proceedings of
the Collector shall be under the general control  of the
Conmi ssioner and of the State Governnent. It may be borne
in mnd, however, that the collector has been given various
kinds of powers and is required to perform nunmerous duties
under the Act, sone of which are adninistrative in
character. Since the decision taken by the Collector cannot
properly be reached by exercising the appellate jurisdiction
of the Commissioner and of the State Governnent, as the case
may be, it was necessary to incorporate a general _provision
of this kind. The right of appeal conferred by s.” 77 extends
only to decisions of the Collector or other authorities
inferior to the Collector only in respect  of  decisions
rendered by them after investigation recorded in witing and
not against each and every decision rendered by them
Section 73 of the Act requires investigation to be recorded
inwiting in respect of orders nade under certain parts of
the Act. But apart fromthat provision there are  other
provisions like s. 11 which provide for recordi ng of reasons
in witing which by inplication also require investigation
by the Collector. These provisions do not represent the
totality of the Collector’s power under the Act. Section 74
is thus clearly a provision which relates to orders nade by
the Collector w thout nmaking any investigation in witing.
Thi s provision, therefore, does riot assist the defendants.
Rel ying upon the decision in Robinson v. Mnister of Town
and Country Planning(1l), and other decisions in t hat
category M. Bindra contended that the Collector’'s quasi-
judicial function ended wth the declaration that the
alienation wts null and void and the decision pursuant to
it whi ch he took wunder s. 12 thereof was purely
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adm nistrative. Apart fromthe

(1)[1947] 1 Al. E R 851

208

fact that the decision in Robinson’s case (1), and other
decisions taking simlar view have been criticised in
England (see Giffith and Street, Principles of Adm -
nistrative Law, p. 168 and Robson, Justice and Adm nistrative
Law, p. 533) we may point out that the schenme of the statute
which was considered in those decisions is different from
that of Part Il of the Watan Act which contains ss. 11 and
12. The Town and Country Planning Act, 1944, with which
Robi nson’s case(1l), deals confers a discretion on the
M nister to accept wholly or with nodification or reject a
schene prepared by a local authority. For a certain purpose
that Act requires that the Mnister has to cause an enquiry
to be nmade by the |Inspector or to make an enquiry hinself
and it has been held that such an enquiry is quasi-judicia

in nature. After the enquiry is made it is for the Mnister
to exercise his authority under the Act and to accept wholly
or in anmdified formor reject the schene. The Courts in
Engl and have —held that ~proceedings under the Act are
adnministrative in nature except to the linmted extent that
the enquiry is to be made in consonance with the principles
of natural justice. Wether the view taken by the Courts in
England is right or wong it is sufficient to say that the
nature of proceedings as well as what is required to be done
under the English Act is sonething quite different from the
nature of proceedings or what is required to be done under

the relevant provisions of the Watan Act. Here, as M.
Bindra hinself concedes, the whole of the enquiry is not
adm nistrative in charactcr. —In fact its foundation is a

lis between two parties: it Watandar out of possession and
an alienee in possession of Watan property.. Wen the fina
order is made by the Collector under s. 12 this lis cones to
an end and, therefore, there is no scope for the contention
that any part of the proceeding is admnistrative in
character. Even in an ordinary suit there are matters which
are in the discretion of the court, as for “instance,
awar di ng costs or

(1) [1947] 1 All. E R 851

209
fixing the rate of interest or of granting one relief
instead of another. But nerely because discretion is
conferred on it in dealing with a particular matter, it

cannot be contended that while exercising ~that ~ discretion
the Court acts otherwise than in the exercise of its
judicial function. The proceedings before the Collector are
of course not judicial but they are certainly quasi-judicia

and where the Collecter has to exercise a discretion for
giving effect to his decision that a certain alienation is
null and void it would not be permissible to say that all of
a sudden his act ceases to be a quasi-judicial act and
becomes an adninistrative one. The declaration made by him
under s. | | that an alienation is null and void is by
itself of little help to the Watandar and can be effectuated
only after an order is nade by the Collector under s. The
provi sions of these two sections are thus interlinked and it
is difficult to conceive that as the proceedings progress
their qguasi -j udi ci al nat ure degener at es into an
adm ni strative one, W may recapitulate that the Collector’s
order under s. 12 is appeal able but not so the order of the
M nister. This, in our opinion, is an inportant distinction
bet ween the class of cases of which Robinson's case, (1) is
representative, and the present case.

W may refer to the decision in Gullapalli Nageswara Rao’s
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case(2), where this Court has considered the decision in
Robi nson’s case (1), as also that in Franklin v. Mnister of
Town, and Country Planning (3). Wile dealing with the
argunent advanced before it that the Governnent, in conside-
ring a scheme provided for road transport service under- s.
68(c) of the Mtor Vehicles Act, was discharging an
adm ni strative function, one of us (Subba Rao, J.) speaking
for the majority of the Court has observed as follows :-

"A conparison of the procedural steps under

both the Acts brings out in bold relief the

(1) [1947] 1 Al. E R 851

(2) [1959] Supp. 1 S.CR 319.

(3) [1948] A.C, 87.

210
nature of “the enquiries contenpl ated under the
two statutes. There, thereis no 1lis, no

personal _hearing and even the public enquiry
contemplated by athird party is presumably
confined to the " question of statutory
requirenents, or at any rate was for eliciting

further information for the Mnister. Her e,
there is a clear dispute between the two
parties. The dispute conmprehends not only

obj ections rai sed on public grounds, but also
in vindication of private rights and it is
required to be decided by the State Governnent
after giving a personal hearing and follow ng
the rules of judicial procedure. . Though there
may be sonic justification for holding, on the
facts of the case before the House of Lords
that that Act did not contenplate a  judicial
act-on that question we do not propose to
express our opinion-there is absolutely none
for holding  in the present
that the
CGovernment is not performng a judicial act.
Robson in 'Justiceland Administrative Law
conmenti ng upon the aforesaid decision, / nakes
the follow ng observation at p.533:
‘It should have been obvious from a cursory
gl ance at the New Towns Act that the rules of
nat ur al justice could not —apply to the
M nister’s action in making an order, for the
sinple reason that the intiative lies wholly
with him Hs role is not to consider whether
an order made by a local authority should be
confirmed, nor does he has to determne a
controversy between a public authority. and
private interests. The responsibility of
seeing that the intention of Parliament is
carried out is placed on him."
The aforesai d observati ons explain  the
principles wunderlying that decision and  that
princi pl e cannot have any -application to the

facts of this case. In "Principles of
Admi nistrative law by Giffith and
211

Street, the following corment is found on the
aforesaid decision: After considering t he
provision of s. 1 of the New Towns Act, 1946,
the aut hors say-

"Like the town-planning |egislation, this
differs from the Housing Acts in that the
Mnister is a party throughout. Further, the
M ni st er is not statutorily required to

case
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consider the objections. It is obvious, as
the statute itself states that the creation of
new towns is of national interest.’ (pp. 349-

50) .

After concl udi ng the above passage he
observed

"It is therefore clear that Franklin's case is
based upon t he i nterpretation of t he

provi sions of that Act and particularly on the
ground that the object of the enquiry is to
further informthe mnd of the Mnister and
not to consider any issue between the Mnister
and the objectors. The decision in that case
is not of any help to decide the present case
whi ch turns upon the construction of the pro-
Vi si ons of ~the Act. For the aforesaid
reasons, we hold that the State Government’s
order under s. 68-Dis a judicial Act."
As we have already said the schene of certain sections of
Part |l " of the Watan Act, including ss. 11 and 12 also
di scl oses thata judicial or quasi-judicial duty is inposed
on the Collector to decide what is in effect a lis or quasi-
lis between the Watandar and the alience of the Watan | and.
We rmust, therefore, hold that the whol e process, including
the order nade under s. 3 of the Act, is a quasi-judicia
one and not adnministrative as contended for’ by the defen-
dant s-respondent s.
Since the order nmade by the Coll ector under s. 12 is not an
adm ni strative order but a quasi-Judicial order it can be
rectified or nodified or set aside

212

by the Comm ssioner in appeal or by the State Governnent in
revision wunder s. 79. It is not a kind of order which can
be reached tinder s. 74. Section 79 provides that the State
CGovernment may call for and examne the record of the

proceedi ngs of any officer for the purpose of satisfying
itself as to the legality or propriety of any order passed
and may reverse or nodify the order as it seemfit or if it
seens necessary may order a new enquiry. Now, in the year
1944 when the plaintiff noved the State CGovernnent by
petition it returned the petition to himon Novenber 28,
1944, with the remark that he should apply to the Collector
of Thana in the first instance and then if' necessary to the
Conmi ssioner, Northern Division. The plaintiff was also
informed that if he was not satisfied with the _orders
passed, he nmay approach the Governnent, presumably by
preferring an application for revision. At the foot of the
letter r. 11 of the Petition Rules was set out. the rel evant
portion of which runs thus :

"CGovernnent, however, Wwll not receive a Petition on any
matter, unless it shall appear that the petitioner has
al ready applied to the Chief Local Authority, and where such
exists, to the controlling authority. The petitions to the
chief local and to the controlling authorities or copies  of
them and the answers to or orders upon those petitions in
original, or <copies of them nust be annexed to al
petitions addressed to Governnent......... "

The plaintiff sent a reply to the aforesaid letter of the
CGovernment on December 15, 1944, and enclosed with it a copy
of the application made by himto the Collector, Thana,
together with his order of March 20, 1925, and said

“In 1924 a revision application to the Collector of Thana
was preferred. The Collector in his reply inforned us on
the authority of the

213
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Commi ssi oner’ s decision that our case could not be
considered (order No. W T. N. No. 5 of 1925--Copy enclosed
Ex. 7). It is against this order that the present appeal is
being subnitted. As the Collector has informed us on the
authority of the Commissioner we think it is no use
approachi ng the Comm ssi oner agai n against the very decision
al ready confirnmed by him

I, therefore, approach Governnent with a request that a ful
and proper justice be done to nmy case which both on the
guestion of facts and of | aw deserves careful consideration
Wth reference to paragraph 2 of your letter it may be
mentioned that we have al ready approached the Collector of
Thana and copy of his order was attached to my previous peti-
tion al so. It is being resubnmtted for your ki nd
consi deration."

After receiving this letter the Government caused a thorough
enquiry to be made by the revenue officials in the presence
of the parties and after giving themopportunity to adduce
such evidence as they wished to. The proceedings of the
subordinate officers, along with their reports, were in due
course submtted to the Governnent and it was on the basis
of this report that the Governnent nade an order in October,
1946, restoring possession of the Wtan lands to the
plaintiff. It is true that the order does not say that it
was passed under/ s. 12 (a) of the Act read wth s. 79
thereof, but since both these provisions taken together give
power to the Governnment to nake an order of ‘the kind Which
it -made in October, 1946, its order nust be held to have
been made under those provisions. VWhen an aut hority
exercises its revisional powers it necessarily acts in a
judicial or quasi-judicial capacity. Therefore,

214
the Governnent’s order of October, 1946, nust be deened to
be a judicial or a quasi-judicial order. Such an ' order

cannot be set aside or revised or nodified just as an
adm ni strative order can be under s. 74. Finality attaches
to the Governnent’s order under s. 79 and in the absence of
any express provision enpowering it to review the order we
are clear that the subsequent order nmade by the  Governnent
on My 2, 1947 is ultra vires and beyond its jurisdiction

W nust, however, notice the contention raised, though
faintly, by M. Bindra that the Governnment —could not  be
deened to have dealt with the matter in a quasi-judicia

capacity wunder s. 79 because the order revised by it was

nore than 20 years old. It is sufficient-to say that no
period of limtation is specified in the Act for preferring
an application for revision. of course, normally the
Gover nnent woul d not interfere unless noved within
reasonable tine. But, what should be considered as a

reasonable tinme in a particular case would be a nmatter
entirely for the Governnent to consider. Apparently in this
case the CGovernment thought that it had strong reasons for
interfering even after a long |lapse of tine and that is why
it interfered.
M. Joshi who appears for the defendants 2 to 4 sought to
support the decision of the H gh Court by resort to the
provisions of s. 4 (a) of the Bonbay Revenue Jurisdiction
Act, 1876. That section reads thus :

" Subject to the exceptions hereinafter appea-

ring, no G vil Court shal | exerci se
jurisdiction as to any of the fol l owi ng
matters :

(a) clains against the Governnment relating
to any property appertaining to the office of
any hereditary of ficer appoi nt ed or




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 10 of 12

recogani sed under Bonbay Act No. 1874 or any

other law for the tine being in force,...."
215
He points out that in the plaint, the plaintiff has
specifically sought relief against the State Governnent and
in this connection referred to prayers 1 and 2 of the
plaint. In prayer No. 1 the plaintiff sought a declaration
to the effect that the orders passed by the Governnent on
May 2, 1947, and March 1, 1949, are null and void and
i noperati ve. In prayer No. 2 he asked that all the
def endants be ordered to renove "their obstructions and
hi ndrances” to the possession of the property which is the
plaintiff’s Wtan property, and further ordered to deliver
the possession of the property to him It seems to us,
however, that prayer No. 1 was really redundant because if
the orders referred to therein were wthout .jurisdiction
and thus null and void it was not necessary to set them
aside. ~Therefore, by making a prayer of that kind it cannot
be said that the plaintiff had sought any relief against the
State Covernnent. As regards the second prayer it seens to
us that the inclusion of the State Government therein was a
slip because it is nobody' s case that the Government is in
possession of the Jlands or is actively obstructing the
plaintiff in getting back its possession. We woul d,
therefore, read the second prayer as referring to defendants
2to 4 only. Reference was al so nade by | earned counsel to
the third prayer in which the plaintiff has-asked for the
accounts to be taken of the incone obtained by the
defendants from January 6,1942 till the date of suit and
subsequent | y. Here again, though the defendants  generally
have been referred to, the plaintiff nust be deenmed to have
neant only those defendants who were in actual physical
possessi on of the property and earning incone therefrom and
enjoying it. It was., however, represented to us that
during the period of possession defendants 2 to 4 have been
crediting certain anounts to the treasury for paying the

remuneration of the officiator ‘and since they 'will be
entitled to the credit for these anpunts the CGovernnent was
a necessary party. In our opinion
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that question has no relevance to prayer No. 3 nmade by the
plaintiff. VWhat he wants is the accounts —of rents  and

profits and he 1is not concerned wth any claim which
def endant s 2 to 4 my have against the CGover nrent .
Therefore, considering all these prayers together we are of
opinion that no relief was in fact sought against the
CGovernment and it was nmade only a formal party tothe suit.
If that viewis correct the provisions of s. 4 (a)of. the
Bonbay Revenue jurisdiction Act, 1876 will not stand in the
way.
This Court, while dealing with an objection that “the suit
was barred by the provisions of s. 4 (¢) of the Bonbay
Revenue jurisdiction Act has observed recently in Ranrao
Janki ram Kadam v. The State of Bombay (1), as follows :
"As to the applicability of s. 4 (c), it would
be noticed that resort to the Cvil Courts is
barred only as regards certain speci fied
classes of suits in which the wvalidity of
sales for arrears Land Revenue are inpugned.
The classes so specified are those in which
the plaintiff seeks to set aside sales on
account of irregularities etc. other than
fraud. The provision obviously assumes that
there is in existence a sale though irregular
under which title has passed to the purchaser
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and that that sale has to be set aside, on
grounds other than fraud, before the plaintiff
can obtain relief. \Were however there is
only a purported sale which does not pass
title and the suit is for recovery of posse-
ssion of property ignoring such a sale, the
provision and the bar that it creates have no
application.”

Thus it would be clear that where sonething done or an order

made is no act or order in law at all because it is wthout

jurisdiction and null and void,

(1) [2963] Supp. 1 S.C R 322,
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the provisions of s. 4 are not attracted. W may, however,

refer to a decision of this court in Bhujangtao Daul atrao v.

Mal ojirao Daulatrao (1), which is claimed to support the

contention of the defendants. |In that case a suit was

instituted by a Saraniandar in which the representatives of

two ot her '’ branches of the Saranjamfanmily and the province

of Bombay were inpleaded as defendants. It was alleged by
the plaintiff that a certain resolution passed by the
CGover nirent in the year 1936 nodifying t he previ ous

resol ution passed by the Government in the years 189-1 and
1932 by declaring that the portion of the estate held by the
branches shall be /'entered as de facto shares and that each
share shall be continuable hereditarily as if it were a
separate saranjamestate was ultra vires and for a further
declaration that 'the plaintiff had the sole right to al
privil eges appertaining to the post of saranjandar and also
sought in injunction restraining the defendants from doing
any act in contravention of the plaintiff’s right.  The suit
was held by this court to be barred by s. 4 of the Bonbay
Revenue jurisdiction Act. This court-held that the suit was
a suit against the Crown and also-a suit relating to ' |ands
held as Saranjamw thin the nmeaning of s. 4 of the Bonbay
Revenue jurisdiction Act and that civil courts had no
jurisdiction to entertain it. Further this court held that
the plaintiff could not be given reliefs against defendants
| and 2 alone as the right clainmed agai nst these  defendants
coul d not be divorced fromthe clai magai nst the GCovernment
and consi dered separately. The decision in The Province of
Bonbay v. Hormusji(2) was cited before this court in support
of the contention that civil courts have jurisdiction to
deci de whether the Governnent acted in excess of its powers.
Bose, J., who delivered the judgnment of the court, however,
expressed the opinion that that decision would not apply and
then he observed ,Is follows :-
"As pointed out by Strangman, K C., on behal f

(1) [1952] S.C.R 402. (2) (1947) L.R 74
|.A 103.
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of the plaintiff-respondent ’authorised nust
mean 'duly authorised’, and in that particular
case the inmpugned assessnment woul d not be duly
authorised if the Government Resolution of’
11-4-1930 purporting to treat the agreenent
relied on by the respondent as cancelled and
aurhorising the levy of the full assessnent
was ultra vires under section 211 of the Land
Revenue Code. Thus, before the exclusion of
the Cvil Court’s jurisdiction under section 4
(b) could cone into play, the Court had to
deternmine the issue of ultra vires. Conse-
quently, their Lordships held that t hat
guestion was outside the scope of the bar
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But the position here is different. W are
concerned here with section 4 (a) and under
that no question about an authorised act of
Covernment arises. The section is general and
bars (ill 'clainms against the Crown relating
to lands......... held as Saranjam’ That is
to’ say, even if the Governnment’s act in
relation to such lands was ultra, vires, a
claim inmpugning the validity of such an act
would fall within the scope of the exclusion
in clause (a) provided it relates to such
 and. "
It is settled law that the civil courts have the power and
jurisdiction to consider and decide whether a tribunal of
limted jurisdiction has acted within the anbit of the
powers conferred upon it by the statute to which it owes its
exi stence or whether it has transgressed the limts placed

on those powers by the |1egislature. The decision in
Hormusiji ‘Manekl al s case (1), proceeds on the basis of this
rule. There are a number of decisions in the books in which
this principle has been'stated and foll owed. One such

decision is The Secretary of State v. Musk & Co.(2), in
which the judicial Commttee has observed thus :
It is settled |law that the exclusion of the

Cvil Courts is not to be readily inferred,
but t hat

(1) (1947) L.R 74 1.A 103. (2) |.L.R 1940
Mad, 599
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such excl usion” must either be explicity
expressed or clearly inplied. I't is also

wel | -settled that even if jurisdictionis so
excluded, the Cvil Courts have jurisdiction
to exami ne into cases where the provisions of
the Act have not been conplied with, or the
statutory tribunal has not acted in conformty
with the fundanmental principles of /judicia
procedure." (p. 614).
W do not think that it was the intention of this court to
over-rule a rule which has been firmy established. Had
that been the intention, we would have found a fuller
di scussi on of the question
In the course of the judgnent Bose, J., pointed out that
there was difference of opinion in the Bonbay H gh Court  as
to whether s. 4 is attracted if the only relief _sought
against the Governnent is a declaration and expressed
agreement with the viewthat s. 4 applies even where the
relief sought against Governnent is only a declaration. As
we have pointed out this part of the judgment does not  help
the defendants’ case because no declaration against the

CGovernment was at all necessary. |Indeed the plaintiff could
i gnore the two orders conpl ained of by himas being wthout
jurisdiction and null and void and proceed to seek the

relief of possession on the strength of the wearlier order
made by the Governnent in Cctober, 1946.

For these reasons we reverse the decision of the H gh Court
which affirmed that of the District Court and restore the
decision of the trial court. Costs throughout will be borne
by the def endants.

Appeal al | owed.
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