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JUDGVENT:
THE 16TH DAY OF-JULY, 1996
Present:
Hon’ bl e M. Justice B.P.Jeevan Reddy
Hon’ bl e M. Justice S.B. Maj nudar
Jai deep Gupta, Adv. for Ms. Khaitan & Co, Advs. for the
apel | ant s.
B. B. Ahuja, Sr.Adv. B.S. Ahuja and S.N Terdol, Advs. with him
for the Respondents.
JUDGMENT
The foll owi ng Judgnent of the Court was delivered:
SRI KRI SHNA PRI VATE LI M TED ETC.
V.
I.T.O CALCUTTA & ORS
JUDGMENT
B. P. JEEVAN REDDY, J.

ClVIL APPEAL NO 1562 OF 1977.

This is an appeal preferred by the assesee against the
judgrment and order of a Division Bench of the Calcutta High
Court allowing the wit appeal preferred by the Revenue
[ncone Tax Oficer, Central Circle-VI and O hers] agai nst
the judgnent of |earned Single Judge. The learned Single
Judge had allowed the wit petition filed by the assessee
guestioning the wvalidity of a notice issued under Section
148 read with Section of the Income Tax Act.

In the return filed for the Assessnent Year 1959-60,
the assessee had shown certain hundi l|oans totalling
Rs. 8,53,298/- said to have been taken from a nunber of
persons. The |Incone Tax Oficer accepted the avernent and
made the assessment. During assessnent proceedings for the
succeedi ng year, 1960-61, the assessee again showed hund
[ oans in sum of nore than Rupees seventeen | akhs. The Income
Tax O ficer enquired into the truth of the avernent and
found that nmany of them were bogus clains while sone of the
all eged | enders were found to be near relations of directors
or principal shareholders of the assessee. The |Incone Tax
Oficer held that our of the hundi |oans of nore than Rupees
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sevent een | akhs claimed by the assessee, |oans totalling Rs.
11, 15, 275/- were not established to be genuine |oans and
accordingly added that anpbunt as inconme from undisclosed
sources. Having regard to the simlarity of the clains and
the persons who are said to have advanced hundi | oans during
the accounting year relevant to the Assessnent Year 1959-60,
the Income Tax O ficer issued a notice under Section 148
calling upon the assessee to file a revised return for the
Assessment Year 1959-60. Immediately, upon receiving the
sai d notice, the assessee approached the Calcutta H gh Court
by way of a wit petition questioning the validity of the
notice on the grounds that the Income Tax Oficer had no
reasonabl e ground to believe that incone chargeable to tax
has escaped assessnent for. the said year on account of any
omi ssion or failure on” his part to nmake a full and true
di sclosure of all material facts. The wit petition was
allowed by a learned Single Judge, as stated above, whose
deci sion has been reversed in appeal by the Division Bench
This Court entertained the Special Leave Petition filed by
the assessee and granted |eave on July 26, 1977. This Court
however, did not stay the proceedings pursuant to the
i mpugned notice. It directed that the Income Tax O ficer may
proceed to conplete the assessnment proceedi ngs but will not
issue a demand noti ce. The | ncone Tax O ficer has
accordingly conpleted the re-assessnent.

Section 147, 148 and 151, as they stood at the rel evant
time, read as follows:

" 147. | ncone escapi ng assessnent.

-- If (a) the lncone-tax Oficer

has reason to believe that, by

reason of the omssion —or failure

on the part of an assessee to nmke

a return under Section 139 for any

or to disclose fully and truly al

material facts necessary for his

assessnment for that year, incone

chargeable to tax has escaped

assessnment for that year, or

(b) notwi thstanding that there has

been no onmission or failure as

mentioned in clause (a) on the part

of the assessee, the Income-Tax

Oficer has in consequence of
i nfornation in his possessi on
reason to bel i eve that i ncone

chargeable to tax has escaped
assessnment for any assessnent year,
he may, subject to the provisions
of sections 148 to 153, assess or
re-assess such incone or reconpute
the |oss or t he depreci ati on
al  owance, as the case may be, for
t he assessment year concer ned
(hereinafter in sections 148 to 153

referred to as t he rel vant
assessment year).
Expl anation-1.-- For the purposes

of this section, the follow ng
shall also be deened to be cases
where income chargeable to tax has
escaped assessnent, nanely: -

(a) where incone chargeable to tax
has been under assessed; or

(b) where such incone has been
assessed at too low a rate; or
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(c) where such inconme has been nmde
the subject of excessive relief
under this Act or under the Indian-
tax Act, 1922 (11 of 1922); or

(d) wher e excessi ve | oss or
depreci ation all owance has been
conput ed

Expl anation-2.-- Production before

the Incone Tax O ficer of account

books or other evidence from which

material evidence could wth due

di I i gence have been discovered by

the Incone-tax Oficer wll not

necessarily anount 'to disclosure

within the neaning of this section.

148. Issue of notice  where incone

has escaped assessnent- -

(1) Before nmking the assessnent,

re- assessmnent or reconput ation

under section 147, the  |ncone-tax

O ficer shall serve on the assessee

a notice containing all or any or

the requirements which may be

included in a  notice under sub-

section (2) or Act shall, so far as

may be, apply accordingly as if the

notice were a notice issued under

that sub-section.

(2) The Income-tax O ficer shall

before issuing any notice under

this Section, record his reasons

for doing so.

151. Section for issue of notice:--

- (1) No notice shall be issued

under section 148 after the expiry

of eight years fromthe end of the

rel vant assessnent year, unless the

Comm ssioner is satisfied on the

reasons recorded by the |Incone-tax

Oficer that it is a fit case for

the issue of such notice."

Section 139 places an obligation upon every person to
furnish voluntarily a return of his total income if such
i ncome during the previous year exceeded the maxi mum anount
which is not chargeable to incone tax. The obligation so
pl aced involves the further obligation to disclose al
material facts necessary for his assessnent . for that year
fully and truly. If at any subsequent point of time, it is
found that either on account of an omission of failure of

the assessee to fail the return or on account ~of his
omi ssion or failure to disclose fully and truly all-materia
facts necessary for his assessnent for that year, ' incone

chargeable to tax has escaped assessnent for that year the
Income Tax O ficer is entitled to re-open the assessnent in
accordance with the procedure prescribed by the Act. To be
nore precise, he can issue the notice under Section 148
proposing to re-open the assessnent only where he has reason
to believe that on account of either the omission or failure
on the part of the assessee to file the return or on account
of the omssion or failure on the part of the assessee to
file the return or on account of the omission of failure on
the part of the assessee to disclose fully and truly al

material facts necessary for his assessnent for that year,
i ncome has escaped assessnent. The existence of the
reason(s) to believe is supposed to be check, a limtation,
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upon his power to re-open the assessment. [See the |eading
decision on this subject in Barium Chemicals v. Conpany Law
Board (1966 Suppl. S.C.R 311 at 361 = A 1.R 1967 S.C. 295 at
324)] Section 148(2) inposes a further check upon the said
power, viz., the requirement of recording of reason for such
re-opening by the Incone Tax Oficer. Section 151 inposes
yet anot her check upon the said power, viz., the
Conmi ssioner or the Board, as the case may be, has to be
satisfied, on the basis of the reasons recorded by the
Income Tax Officer, that it is a fit case for issuance of
such notice. The power conferred upon the Inconme Tax
Oficer, by Sections 147 and 148 is thus not an unbridled
one. It is hedged in with several safeguards conceived in
the interest of eliminating roomfor abuse of this power by
the assessing officers. The idea was to save the assessees
from harassment resulting from mechnical re-opening of
assessnment but thi's protection avails only those assessees
who disclose all material facts truly and fully.

Conming to the facts of this case, the reasons recorded
by the I'nconme-Tax O ficer for re-opening the assessnent for
the year 1959-60 are to the fol lowi ng effect:

"In the course of ~the ~assessnent

proceeding for the assessnment year

1960-61 investigation were nade

into the wunsecured |oans of Rs.

17, 32,298/ - which was the position

of the last day of the accounting

year relevant 'to the assessnent

year 1960-61. These investigations

di scl osed that a large nunber of

them were Bogus Hundi - Loans or

Loans from near relations or the

Directors or principa

sharehol ders. Hence, the anpunts

credited to sone of these accounts

have been assessed as incone from

undi scl osed sources to the (extent

of Rs. 11,51, 275. 00.

Similar loans are noticed for the

assessment year 1959-60 and they

stand at Rs. 853, 298/ - as per

Bal ance Sheet as on 16th April,

1959.

| have, therefore reasons to

beli eve that by reason of om ssion

or failure on the part of the

assessee conmpany to disclose fully

and truly al | mat eri al facts

necessary for its assessnent of

1959- 60 in regard to t hese

accounts, inconme chargeable to tax

has escaped assessnent.

I, therefore , propose action under

Section 147(a) of 1.T. Act, 1961."

We nay al so nention that after hearing this appeal for
sone tinme, we found it appropriate to |l ook into the rel evant
record and accordingly made the foll owi ng order on Cctober
10, 1995:

"After hearing the appeals for sone

time, we find it necessary to |ook

into the record to satisfy

ourselves with respect to t he

foll owi ng fact:

Whet her, at the tine of
i ssui ng of notice under
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section 148, the |1.T.0 had
neterial before him show ng
the persons who have lent the
sum of Rs.8,53,298 during the
accounting year relevant to
accounting year relevant to
assessnment year 1959-60, were
the very sanme person who are
said to have lent Rs.11, 51, 275
(bogus | oans) during t he
accounting year relevant to
assessnment year. 1960-61, and
disallowed by the I.T.0 in
that assessnent year?

Adj ourned for eight weeks."

Accordingly, the Income Tax Oficer has subnmitted a
chart showi ng that out ~of the unsecured hundi |oans of
Rs. 8,53,298/- clained by the assessee, ten persons who are
said to havelent ~a total anobunt of Rs.3,80,000/- were
comon to both the the Assessnent Years 1959-60 and 1960-61
In other —words, these very ten persons are said to have
advanced | oans again during the next year and all the ten
were found to be bogus lenders as recorded in the
asssessnent proceeding relating to Assessment Year 1960-61
Now, the question/is can it be said in the above facts that
the issuance of the notice wunder Section 148 was not
warranted? Can it be said in the face of the above facts
that the Incone Tax Officer had no reaosn to believe that on
account of the assessee’s omi ssion/failure to disclose fully
and truly all material facts necessary for his assessnent
for that year, incone chargeable to tax ~has escaped
assessment fot that year. In the reasons recorded by the
Income Tax O ficer [as required by Section 148(2)], he had
stated clearly that in the course of assessment proceedi ngs
for the succeedi ng assessment year, it was found that out of
the unsecured hundi loans pur forward by the assessee, a
| arge nunber were found to be bogus and that many of the so-
called I enders were found to be near relations of the
Directors or the principal shareholders. He stated that
simlar |loans are also noticed for the Assessnent Year 1959-
60 | eading to escapenent of income. It .is not alleged by the
assessee that the Incone Tax Oficer had not checked up or
tallied the names of the alleged I|enders for both the
assessnment years. |In the absence of any such allegation -
whi ch allegation, if nade, could have aff or ded an
opportunity to the Income Tax Oficer did find that a | arge
nunber of alleged | enders who were found to be bogus during
the Assessnent Year 1960-61 were also put forward as
| eanders during the Assessnent Year 1959-60 as  well.
Evidently, this is what he nmean in the context, when he
spoke of "similar |oans" being noticed for the  year in
guestion as well. In such a situation it is inmpossible to
say that the Incone Tax Oficer had no reasonable ground to
believe that there has been no full and true discl osure of
all material facts by the assessee during the relvant
assessment year and that on that account, income chargeabl e
to tax had escaped assessnent. As we shall enphasise
hereinafter, every disclosure is not and cannot be treated
to be true and full disclosure. A disclosure may be a fal se
one or true one. It may be full disclosure or it may not be.
A partial disclosure may very often be m sl eadi ng one. Wat
is required is a full and true disclosure of all nateria
facts necessary for naking assessnent for that year. This
calls for an exanination of the decisions of this Court
anal ysing and el ucidating Sections 147 and 148 of the act.
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The first and forenost is the decision of the
Constitution Bench Calcutta Discount Co. Ltd. v. Incone Tax
Oficer, Conpanies District-l, Calcutta & Anr. [(1961) 41
I.T.R 191. The case arose under Section 34 of the Income
Tax Act [as anended in 1951]. In naterial particulars, the
provisions in Section 34 were simlar to those in Section
147. Having regard to the fact that it is the only
Constitution Bench decision on the point, it is necessary to
examne it in sonme detail. The Constitution Bench expl ai ned
the purport of Section 34 in the foll ow ng words:

"To confer jurisdiction under this

section to issue notice in respect

of assessnents beyond the period of

four years, but within a period of

ei ght years, fromthe end of the

rel evant year two condition have

therefore to be “satisfied. The

first is t hat t he | nconme-t ax
O ficer must have reason to believe
that' _inconeg, profits  or gai ns

chargeable to incone-tax have been
under - assessed. The second is that
he nmust have al so reason to believe
that such ’under-assessnment’ has
occurred by reason of either (i)
om ssion or failure on the part of
an assessee to nake a return of his
i ncome under ‘section 22, or (i)
om ssion or failure on the part of
an assessee to disclose fully and
truly all material facts necessary
for his assessment for that year

Bot h t hese condi tions are
condi tions pr ecedent to be
satisfied before the lncome-tax
Oficer could have jurisdiction to
issue a notice for the assessnent
or reassessment beyond the  period
of four years, but within the
period eight vyear, fromthe end of
the year in question..... The words
used are ’'omission or failure to
disclose fully and truly al

material facts necessary for his
assessnent for t hat year. It
postul ates a duty on every assessee
to disclose fully and truly al

material facts necessary for his
assessnent. what facts are materia
and necessary for assessnent will
differ from case to case. In every

assessnent pr oceedi ng, t he
assessing authority wll, for the
pur pose of conputi ng or or

determ ning the proper tax due from
an assessee, require to know al

the facts which help himin comng
to the correct conclusion. Fromthe
primary facts in his possession

whet her on di scl osure by the
assessee, or discovered by himon
the basis of the facts disclosed,
or ot herw se, t he assessing
authority has to draw i nferences as
regards certain other facts; and
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ultimately, from the primary facts
and the further facts inferred from
them the authority has to draw the

pr oper | eagal i nf erences, and
ascertain on a correct
interpretation of the t exi ng

enactment, the proper tax |eviable.

Thus, when a guestion ari ses

whet her certain incone received by

an assessee is capital receipt, of

revenue receipt, t he assessing

authority has to find our what

primary facts have been proved, to

decide what the 1legal inference

whoul d be...... We-have, therefore,

conme to the conclusion that while

the duty of the assessee is to

disclose fully and truly al

primary relevant facts, it does not

ext and beyond this."

(Enphasi-s added)

In that case, the alleged not-disclosure of nateria
facts fully and truly- to put it in the words of the court -
was the failure of ~ the assessee to disclose "the true
intention behind the sale of the shares". The assessee had
stated during the assessnent proceedings that the sale of
shares during rel evant assessnment - years  was a casua
transaction in the nature of mere change of investnment. The
Income Tax O ficer found Ilater that those sale were really
in the nature of trading transactions. The case of the
Revenue was that the assessee ought to have stated that they
were material, on the basis of which, he has reasons to
beli eve that the assessee had put forward certain bogus and
fal se unsecured hundi |oans said to have been taken by him
from non-exi stent persons of _hi's dunm es, as the case my
be, and that on that account. incone chargeable to tax has
escaped assessnent. According ‘to him this was false
assertion to the know edge of the assessee. The I'ncone Tax
Oficer says that during the assessnent relating to
subsequent assessnent year, simlar loans [from sone of
these very persons] were found to be bogus. On that basis,

he seeks to re-open the assessment. It is necessary to
renmenber that we are at the state of re-opening only. The
guestion is whether, in the above circunstances, the

assessee can say, with any justification, that he had fully
and truly disclosed the material facts necessary for his
assessment for that year. Having created and recorded bogus
entires or loans with what face can the assessee say that he
had truly and fully disclosed all material facts necessary
for his assessnment for that year. True it is that Incone Tax
Oficer could have investigated the truth of “the said
assertion which he actually did in the subsequent assessnent

year - but that does not relieve the assessee of his
obligation, placed upon him by the statute, to disclose
fully and truly all material facts |ndubitably, whether a

| oan alleged to have been taken by the assessee, is true or
false, is a neterial facts and not an inference, factual or
| eagal, to be drawmn fromgiven facts. In this case, it is
shown to wuse that ten persons [who are alleged to have
advanced | oans to the assessee in a total sum of
Rs. 3, 80,000/ - out of the total hundi |oans of Rs.8,53,298/-]
were established to be bogus persons or nere nane |enders in
the assessnment proceedings relating to the subsequent year

Does it not furnish a reasonable ground for the Incone Tax
Oficer to believe that on account of the failure- indeed
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not a nere failure but a positive design to mslead - of
the assessee to disclose all naterial facts, fully and
truly, necessary for his assessnment for that year, incone
has escaped assessment? W are of the firmopinion that it
does. It is necessary to reiterate that we are now at the
stage of the validity of the notice under Section 148/ 147.
The enquiry at this stage is only to see whether there are
reasonabl e grounds for the Incone Tax Officer to believe and
not whether the omission/failure and the escapenent of
i ncome is established. It is necessary to keep this
di stinction in mnd.

A recent decision of this Court in Phool chand
Bajranglal v. Incone Tax officer [(1993) 203 |I.T.R 456], we
are gratified to note, adopts an identical view of |aw and
we are in respectful agreement with it. The decision rightly
enphasi ses the obligation of  the assessee to disclose al
material facts necessary for making his assessnment fully and
truly. A false disclosure, it iis held, dose not satisfy the
sai d requirenent. We are also in respectful agreenent with
the following holding in the said decision

"Since the belief is  that of the

Income tax OFficer, the Sufficiency

of reasons for formng the belief

is not for the court of judge but

it is not for the court of judge

but it is open/to an assessee to

establish that there in fact not at

all a bona fide one or was based on

vague, irrelevant. and non-specific

i nf or mati on. To t hat [imted

extent, the court may look into the

conclusion arrived at by t he

I ncome-tax O ficer and exam ne

whet her there was any neteria

avail able on the record from which

the requisite belief could be

formed by the Incone-tax O ficer

and further whether that nmateria

had any rational connection or a

live link for the formation of the

requisite belief."

Learned counsel for the assessee, Sri Qupta placed
strong reliance upon the decisions of this Court in
Chhugamal Raj pal v. S.P Chaliha & Os [(1971) 79
|.T.R 603], Incone Tax Oficer, | Wrd, Dist. VI, Calcutta
v. Lakhmani Mewal Das [(1976) 103 |- T.R 437] and
Conmi ssi oner of Income Tax, Calcutta v. Burlop Dealers
Limted [(1971) 79 I.T.R 609] as laying down propositions
contrary to those laid down in Phool Chand Bajranglal. W
cannot agree. The principle is well-settled by Calcutta
Discount and it is not reasonable to suggest ‘that any
different proposition was sought to be enunciated in the
sai d decisions. Calcutta Di scount enphasi ses repeatedly the
assessee’s obligation to disclose all material facts
necessary for his assessnment fully and truly in the context
of the two requirenments - called conditions precedent which
must be satisfied before the Incone Tax Oficer gets the
jurisdiction to re-open the assessnent wunder Section
147/ 148. This obligation can neither be ignored nor watered
down. Nor can anyone suggest that a false disclosure
satisfies the requirenent of full and true disclosure. Al
the requirenent stipulated by Section 147 nust be given due
and equal weight. Finality of proceedings is certainly a
consi deration but that avails one who has fully and truly
di sclosed all material facts necessary for his assessnent
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for that year - and not to others. Al the decisions relied
upon by Sri Qupta have been elaborately discussed and
di stingui shed in Phool Chand Bajranglal and we fully agree
to repeat those
reasons. In particular, we agree with the reasons given in
Phool Chand Bajranglal for holding that the decision of this
Court in Burlop delears nmnust be confined to the particular
fact-situation of that case and that it cannot be construed
to be of universal application irrespective of the facts and

with the same. W think it wunnecessary

circunst ances of the case before the Court.

It is brought to our notice that

deci si ons of this Court have rightly

certain other

enphasi sed the
requirenent of full and true disclosure and have hel d that

failure or omssion to do so, legitimtely attracts the
power under Secti on 147. In I nspecting  Assistant
Conmi ssioner of Income Tax v. V.I.P. Industies Linmited

[(1991) 191 |I.R R 661], a three-Judge Bench had this to say:

"After hearing learned cousel for
both the parties, we are unable to
uphol d“the order of the H gh Court.
It appears the notice of the
I ncome-tax Depart nent t hat t he
facts disclosed in the return are
not a true and correct declaration
of facts. In that view of the
matter, we set aside the order of
the matter, we set aside the order
of the H gh Court passed in Wit
Petition No.1634 of 1988 (V.I.P.
Industries v. Inspecting Assistant
Conmi ssioner [1991] 187 ITR 639
(Bonb.)), and send the case back on
remand to the Incone-tax Oficer
for a decision in accordance with
| aw after giving an opportunity of
hearing to the parties concerned.
The special |eave petitions are
di sposed or."

In Central provinces Manganese. Ore Co Ltd.

Tax O ficer, Nagpur [(1991) 191 |I.T. R 662]

observed:
"The only question which arises for
out consideration is as to whether
the two conditions required to
confer jurisdiction on the Income-
tax O ficer under section 147 (a)
of the Act have been satisfied in
this case. The first is that the
I nconme-tax O ficer nmust have reason
to bel i eve t hat t he i ncone
chargeable to incone-tax had been
under assessed and the second that
such under assessnent has occurred
by reason of omi ssion or failure on
the part of the assessee to
disclose fully and truly al
material facts necessary for its
assessnment for the year 1953-54.

So far as the first condition
is concer ned, the I ncome-t ax
officer, In his recorded reasons,
has relied wupon the fact as found
by the Custonms Authorities that the
appel l ant had under-invoiced the
goods it exported. It is no dought

again,

V. | ncone
this court
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correct that the said finding may

not be binding upon the incone-tax

authorities but it can be wvalid

reason to bel i veve t hat t he

chargeabl e i ncone has been under-

assessed. The final outcome of the

proceedings is not relevant. Wat

is relevant is the existence of

reasons to nake the |ncone-tax

Oficer believe that there has been

under - assessment of the assessee’s

income for particular year. W are

satisfied that the first condition

to invoke the jurisdiction of the

Income tax O ficer under Section

147 (a) of the Act was satisfied.

As regards t he second

condition, the appellant did not

produce the books of account kept

by them at their head office in

London nor the original contracts

of sale which were entered into at

London with the buyers. The

appel l ant did ‘not produce before

the Incone-tax Oficer any of the

accounts with rel at ed to t he

foreign buyers. No reasons were

given for the supply of manganese

ore at a rate lower than the market

rate. It is for the assessee to

di scl ose all the primary facts

before the Incone-tax Oficer to

enable him to account for the true

i ncome of the assessee. The proven

charge of under-invoicing per se

satisfied the second condition. The

appel | ant’ s assessable incone has

to be deternmined on the basis of

the price received by it for the

goods exported. |If the true price

has not been disclosed and there

was under invoicing, the |ogica

conclusion prina facie is that

there has been failure on the part

of the appellant to disclose fully

and truly all material facts before

the Inconme-tax Oficer. W are,

therefore, satisfied that both the

conditions required to attract the

provi sions of section 147 (a) have

been conplied with in this case.

In Income Tax Officer v. Mewalal Dwarka Prasad (176
. T.R 529), this Court held that if the notice issued under
Section 148 is good in respect of one item it cannot be
guashed under Article 226 on the ground that it nmay not be
valid in respect of some other itens. W need not, however,
dilate on this aspect for the reason that no argunment has
been urged before us to the effect that since the notice
under section 148 is found to be justifiable in respect of
some |l oan disclosed and not with respect to other |oans, it
is invalid.

For the above reasons, the appeal fails and is
di smissed with costs. Advocate’'s fee Rupees ten thousand
consol i dat ed.
ClVIL APPEAL NOS. 2101-03 OF 1980:
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No separate argunments have been addressed in these
appeal s obviously because the decisionin Cvil Appeal No
1562 of 1977 would govern these cases as well. For the
reasons given for dismissing Civil Appeal No.1562 of 1977,
these appeal s are al so di sm ssed.

No costs.




