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PETI TI ONER
KERALA STETE ELECTRI CI TY BOARD

Vs.

RESPONDENT:
N. SUKESEN & ORS

DATE OF JUDGVENT: 23/ 07/ 1996

BENCH
HANSARI A B. L. (J)
BENCH

HANSARI A B. L. (J)
AGRAVAL, S.C. (J)

Cl TATI ON
JT 1996 (6) 575 1996 SCALE (5)398

ACT:
HEADNOTE

JUDGVENT:
THE 23RD DAY OF JULY, 1996
Present:
Hon' bl e M. Justice S.C. Agrawal
Hon' bl e M. Justice B.L.Hansaria
P.S.Poti, T.L.Viswantha Ilyer, Sr.Advs., M. Mlini Poduval,
K MK Nair, Vipin Nair, E.MS. Anam Advs. with themfor the
appearing parties,
JUDGMENT
The foll owi ng Judgnent of the Court was delivered:
Kerala State Electricity Board
V.
N. Sukesen and O s.
JUDGMENT
HANSARI A. J.

Kerala State Electricity Board, her ei nafter t he
"Board’, had one comopn establishnent prior to 1964. A need
havi ng been felt to have separate and di stinct
establishnent, named as secretariat establishment, the sane
came to be fornmed wth effect from1.4.1964, vide order of
the Board dated 31.3.1964. Wth a viewto ensure -snpoth
functioning of the Secretariat Service so forned, the Board,
in exercise of power conferred by section 79 (c) (k) of the
Electricity (Supply) Act, made certain regulations which

inter alia, laid down the principle of inte - se seniority
inits clause VIl reading as bel ow
"VI1. The inter se seniority of al

categories of persons so appointed
initially to the Secretariat wll
be determined and finalised with
reference to the relative genera
seniority they held in the parent
department and their services in
the parent departnent wll count
for all purposes in the Secretariat
Service also."
2. It was, however, felt that the separate service was not
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conducive to the smooth and efficient discharge of the
adm nistrative functions of the Board; and so, by order
dated 14.1.1981 the separate and independent status of the
Secretariat Service was brought to an end by naking
regul ations called the Kerala State Electricity Board
(I'ntegration of Board Secretarial Establishment and Cenera
Establ i shment) Regul ations, 1981. In these regulations the
principle of seniority was laid down as below in clause (c):

"5(c). Subject to clause (f),

relative seniority of persons drawn

fromthe Secretarial Establishnent

and Ceneral Establishment including

Accounts Wng and holding equated

posts shall be determined on the

basis of their length of service in

the cadre/category concerned at the

time of integration:™

3. Thi's principle was amended to read as bel ow by order of
7.11.1985 :
"(a) xxx XXX XXX

(b) ~the relative seniority of
persons drawn fromthe secretariat
est abl i shnent and the genera

est abl i shnent i ncl udi ng the
Accounts Wng  shall be determ ned
based on their ranking in the

advice list of the Kerala Public

Servi ce Comm ssion or the Board, as

the case my be, at the tine of

initial recruitnment by the  Keral a

Public Service Commission or the

Boar d to t he respective

establishments under t he Boar d

subj ect to the application of rules

regarding obligatory departnenta

tests.”

This virtually required Iength of service to be taken
note of for determining inter-se seniority.
4, The High Court of Kerala was approached  nmainly by
officers of the erstwhile Secretariat Service challenging
the revised principle of seniority as laid down in 1985. The
H gh Court, by the inpugned judgnent, —held that the
principle was hit by Article 14 as unequals were treated as
equal s and has, therefore, quashed the sane. These appeal s
are by the Board and by some persons ~of the GCenara
Est abl i shment .
5. Shri Poti |earned senior counsel appearing for the
Board, has wurged that the Hgh Court was not justified in
setting aside the principle of 1985, as such a principle had
i ndeed been found valid by this Court in Om Prakash Sharnma
vs. Union of India, 1985 (supp) SCC 218, which was w ongly
di stingui shed by the High Court. Shri lyer, |earned 'senior
counsel appearing by the private respondents has, however,
urged that Om Prakash’s case was different on facts and Hi gh
Court was right in not following the same to sustain-the
principle of inter se seniority as spelt out in 1985.
6. In our opinion, the decision in On Prakash’'s case has to
be applied in the instant appeals as well, because there the
accel erated pronoti on which some of the respondents got in
the cadre of Head O erks because of the trifurcation was not
required to be gi ven wei ght after t he di fferent
servi ces/ departnments were anml gamated again. Here too, the
principle of inter - se seniority in the order of 1985 has
basi cally sought to do so the same by requiring the inter se
seniority to be determined on the basis of the |ength of
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service in the cadre/category at the time of integration
and not by taking note no pronmotions earned in the
Secretariat Service.

7. W have another reason to sustain the aforesaid
principle and the sane is that we are not quite satisfied
if, while formng the Secretariat Service, the selection of
the optees was really on the basis of nerit, ability and
suitablity as was required to be. W have said so because
the Chairman of the Board, who had played a pivotal role in
the selection, had stated before the arbitrator, whose award
was pressed into service by Shri Iyer and to which we shal
advert later, thus : "No tests were conducted for these
appoi ntnents nor interviews. The selection for this w ng was
nmade by nme taking into consideration their fidelity, the
confidence that | can have on them Only persons known to ne
were selected". In view of this, the award of the arbitrator
dated 14.3.1967 holding that there was no nala fide or
victim s sation while naking actual selection is not much
significant.

8. Shri' lyer’'s main concern was that the aforesaid
principle-of -inter-se seniority, if sustained, would result
in reversion of the persons who had got accelerated
promotion in the Secretariat Service. This was illustrated
by the |I|earned counsel by drawi ng our attention to equation
of posts as finding place at page 66 of the Paper Book of
C. A No. 3974/ 90, wherein the post of Assistant Secretary of
the Secretariat Establishment has been shown as equal to
Assi stant Accounts ' O ficer the next post below whomin the
CGeneral Establishnment bei ng of Seni or Superintendent.
Lear ned counsel contended that the aforesaid principle would
require reversion of —the Assi stant Secretary of the
Secretariat Service to Senior Superintendent of the Cenera
Establishment, as the latter may be senior to the forner if
the ranking at the tine of the initial recruitment al one was
to be taken into consideration. According to us, however,
this is not the correct reading of the principle inasmch
as that only speaks about fixation of relative seniority,
and does not visualise any reduction in rank of reversion
It may be that the following of 1985 principle would nmake
the Assistant Secretary of the illustration - Junior to the
Seni or Superintendent, but that would not require the
Assi stant Secretary to be dempted to the post of Senior
Superi nt endent .

9. In the aforesaid view of the matter, we set aside
i mpugned j udgnent of the H gh Court, ~subject to the
clarification/observation mde above. In the fact and

circunst ances of the case, we |l eave the parties to be their
own costs.




