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PETI TI ONER
RATHI KHANDSARI UDYOG ETC.

Vs.

RESPONDENT:
STATE OF U.P. AND ORS. ETC
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BENCH:
VARADARAJAN, A. (J)
BENCH:

VARADARAJAN, A. (J)
FAZALALI, SYED MURTAZA
THAKKAR, M P. (J)

Cl TATI ON
1985 AIR 679 1985 SCR (2) 966
1985 SCC (2) 485 1985 SCALE (1)302
ACT:

Constitution of° India, 1950-Articles r4, 19(1) ( f )
and (g), 31, 265 and 301.

U P. Krishi Upadan Mandi Adhi nyam ‘Act, 1964, ss. 2
(a), 2(p), 17 (iii), and Rule 67 of the Rules made under s
40 of the Act-S 2(a)-Agricultural Produce-Amendnent thereof
by U P. Krishi U padan Mandi (Amendnent and Vali dation) Act
1970- " Khandsari Sugar" —manufactured by open pan process-
Whet her di fferent from "Khandsari " produced by
agriculturists indigenously-S. 2 (p) -’ Producer’-Wet her
excludes the article produced by the petitioners fromthe
coverage of the Act-S. 17 (iii)-Market Comittee (Mand
Sanmiti)-Wether competent to levy and collect Market fee-
Rul e 67-\Whether petitioners liable to obtain Iicence and pay
licence fee-Protection of producers from exploitation-
Wet her principal object or the Act.

Essential Commodities Act, 1955, s.3-U P.. Khandsar
Manuf acturing Order, 1975-d. 2(f)-"Khandsari~ Sugar"- Scope
of .

Section 2(a)-Validity of-Wether violative of Arts. 14,
19(1) (f) and (g), 31, 265 and 301 of the Constitution

HEADNOTE
An  Odinance, U P. Krishi U padan Mandi Adhiniyam
1964 (Anmendnment and Validation Ordnance No. 1969) passed on
Noverber 5, 1969 anended the definition of ™"agricultura
produce" enbodied in s. 2(a) of the U P. Krishi- U padan
Mandi Adhi ni yam Act 1964 and 'gur, rab, shakkar, khandsari
and jaggery’ were included in the amended definition. This
O di nance was subsequently converted into U P. Krishi
Ut padan Mandi (Amendnent and Validation) Act 1970. Thus
"Khandsari’ stood covered a by the definition of s. 2 (a) of
the Act so anended.
The petitioners, who are owners of Khandsari
factories, have alleged that what they produce is "Khandsari

Sugar" and not ’'Khandsari’, which is covered by the
definition of ™"agricultural produce". It was contended; (1)
that they are not liable to obtain a licence under Rule 67

of the Rules franed under s, 40 of the Act or to pay the
licence fees (Rs. 100 per
967
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annun) payable for such Ilicence; (2) that the Market
Conmittee (Mandi A Samiti) constituted under s. 12 of the
Act cannot levy and collect market fee of 1% of the val ue,
under s. 17(iii) of the Act, on the transactions in respect
of what they produce, fromthe traders who purchase the
product from them and (l) that s. 2 (a) of the Act s
di scrimnatory and violative of Article 14 of the
Constitution
Di smissing the petitions,

N

HELD: (Per Majority)

1. The definition enbodied in s. 2(a) of the Act is

an inclusive one. It in'terns provides that ’'Khandsari’ is
included within the coverage of "agricultural produce". The
Act, however. does not- define the term’Khandsari’. It is
not sufficient to contend that what the petitioners produce
is "Khandsari Sugar" and not 'Khandsari’. It has also to be
shown by them that what they produce is popularly or
conmer ci al'ly ~known as "Khandsari Sugar" and not as
"Khandsari". And thus they -have failed to establish. It is
not shown that "Khandsari Sugar™ is the nonenclature

enployed in the world of trade and comerce in respect of
their product. Neither the traders, nor the consuners are
shown to have done so in-their day-to-day dealings. [989F-H
990A] 1

2. The term’Khandsari Sugar" owes its originto UP
KHANDSARI SUGAR MANUFACTURI NG ORDER of 1977 i ssued under s.
3 of the ESSENTI AL COWODI TI ES ACT, 1955. "Khandsari Sugar"
was defined by cl. 2(f) of the said O der as meaning "sugar
containing nore than 90% sucrose and manufactured by open

pan process including bels." It is a statutory definition
enacted for the 'purpose’ of the aforesaid Control O der
whi ch uses the expression "KhandsariSugar”. |t has nothing

to do with the noaning and content of the term Khandsari’ as
used by the trade in U P. [990B-C|

2. (i) It is unnecessary for the present purpose to
cite all the decisions. O to undertake a journey through
the factual hinterland of each decision. O to ‘turn the
headl i ghts on the observations made in each of 'p the
decisions. For, the principle, though Barbed in different
apparel, is sinply this. |In |legislations pertaining to the
worl d of business and comrerce, the dictionary to refer to
is the dictionary of the inhabitants of that world. What
they understand by the term’Khandsari’ s precisely what
that term neans in the statute designed to regulate their
deal i ngs and transactions. The best test therefore is to ask
the question what they thenselves have understood by the
term Khandsari, bow they thensel ves have interpreted it, and
on what basis they thenselves have noulded  their’ own
conduct, for all these years. The factory owners simlarly
situated as petitioners as also the traders in general have
understood the term’Khandsari’ as being applicable to the
Khandsari produced by the factories by open pan process as
al so to Khandsari produced indigenously. [990E-Q

Conmi ssi oner of I|ncone-tax, Andhra Pradesh v Taj Maha
Hotel, (1971) 82 I.T.R 44 at p. 47 and Porrits & Spencer
(Asia) Ltd. v. State of Haryana, [1979] | S.C.R 545, relied
on.
968

2. (ii) Inclusion of Khandsari in the definition of
"agricultural produced by virtue of amendnent of s. 2(a) was
chall enged by a few comm ssion agents carrying on business
of sale and Purchase of Khandsari in 1969 by instituting
wit petitions in the Hi gh Court of Allahabad. How. ever,
none of the grounds of challenge pertained to the aspect




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 3 of 24

relating to the meaning and content of the term Khandsari’
The petitions were dismssed by a Single Judge and that
deci sion was confirned by the Division Bench. [989C- D

2. (iii) Factory owners produci ng Khandsari have been
obtaining licence wunder the Act and paying, w thout denur,
market fee at 1% of the value since 1969-70 till 1981, when
fresh challenge was nade through the instant petitions. For
nore than ten years even the petitioners have not felt that
"Khandsari’ means sonething other than what they produce. It
is not shown that in the popular or comrercial sense, the
product is not known as Khandsari’ but is known as Khandsari
Sugar". The term "Khandsari Sugar” saw the light of day
seven years after the Act was enacted in 1970 when U. P.
Khandsari Sugar Oder of 1977 was born and the artificia
nonencl ature was coined for  the restricted purpose of the
order. There is no naterial even to show that this
nonencl ature was known to the petitioners or to the traders
thenselves there'to before.

[990H;, 991C;, E-F]

3. The Legislature has in terns enconpassed
"Khandsari’' wi-thin the definition of s. 2(a) of the Act. And
the term 'Khandsari’ is sufficiently wide to cover al

varieties of Khandsari including the article produced by the
factories like those of the petitioners. Besides, the basic
prem se assumed by the petitioners that the object of the
Act is nerely to protect the producers fromexploitation is
fallacious. This is one of the objects and not the sole or
only object of the Act. The Act has many nore objects and a
much wi der horizon, and oven transactions where both the
sides are traders and neither side is agriculturist, are
brought within the coverage of the Act. [992A-D]

Ranesh Chandra v. State of U P., [1980] 3 S.C R 104
and Ranmesh Chandra Kachardas Porwal~ & Os. v State of
Maharashtra & Ors. etc., [1981] 2 S.C. R 866, relied on

There is nothing in the definition of ’Producer’
contained in s. 2(p) of the Act which would justify
overriding the clear |language of the statutes read in the
light of the perspective of the Act and the history of the
levy. Wiile the term’ Khandsari’ has not been defined, it is
obviously wi de enough to cover Khandsari produced by any
process regardless of its quality or variety [994D E]

5. This Court has had several occasions to deal with a
simlar problem in the context of taxing statutes. And this
Court has consistently taken the view that in the matter of
classification the Legislature has a w de discretion in
selecting the persons or objects it wll tax, and that a
statute is not open to attack on the ground that it taxes
some persons or objects and not others. ' Everything-or-
not hi ng’ argunent is basically fall acious. . For, the
Legi slature may tax or regulate the trade in sone
969
ohjects and not in others. O may bring within its net some
objects A initially and may cast the net w der later on. O
may tax or regulate the trade in only such objects which it
consi ders expedient or worthwhile. The decision essentially
a policy decision, nay depend on several factors. Factors,
such as, the felt necessity for such an inpost or regulation
of a trade in a particular article, likely inmpact of the
decision on the trade, industry, or consuner, viability of
the same from the stand point of its own nanagenent
resources. O fromthe angle of the net advantage to be
secured in the bal ance-sheet of pros and cons taking into
account the anticipated admi nistrative and nanagenent inputs
required to be invested in the exercise. In substance, it is
a policy decision turning on nunerous and conpl ex factors.
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[ 99B- E]
5 (i) It is not for this court to question why
Khandsari produced by the petitioners is included when sugar
produced by the MIls is not so included. It is not a
guestion to which we can legitimtely address ourselves,
for, essentially it is a question of |egislative wi sdom and
| egislative policy dictated by countless and conplex

consi derations. The Court cannot, and will not substitute
its omn wisdomin place of the legislative wisdomin such
matters. The Court will not inpose on itself this

responsibility, if not for any other reason, than for the
reason that it is beyond its province. Hence s. 2(a) of the
Act is not discrimnatory and violative of Article 14.
[996G H;, 997Al

East India Tobacco Co. v. State of Andhra Pradesh,
[1963] | S.CR 404, relied on

WIllie on Constitutional Law p. 857, referred to.

Per A. Varadarajan, J (Dissenting)

1. 'What the petitioners, produce in their nodern
Khandsari- mlls by the open pan process is Khandsari sugar
an industrial —product like plantation white sugar and not
Khandsari which is produced by agricultural producers in the
i ndi genous method and the “levy of market fee on sales of
khandsari sugar under the Adhiniyamis unwarranted as the
Adhiniyamis intended for the protection. of agricultura
producers in the disposal of their  products and only
Khandsari produced by agricultural producers is included in
the definition of ‘agricultural produce” in s. 2(a) thereof
and not Khandsari sugar. [986P-(F

2. A manufacturer producing Khandsari® Sugar by the
nodern nethod in the open pan process i's not a  producer
within the neaning of s. 2(p) of the Adhiniyam [980E]

3. The object of the Adhiniyam as seen from the
prefatory note and preanmble is to protect the agricultura
producer from exploitation. Protection of any industria
producer is not the object of the Adhiniyam

[979(¢

4. The Khandsari sugar produced by the petitioners in
their mlls with the aid of power in the open pan process by
enpl oying I arge nunber of enployees to whomthe Industria
Di sputes Act, M ninmum Wages Act, Factories Act. Enployees
Provi dent Fund Act and simlar enactnents apply
970
is an industrial product which is very different from
Khandsari produced by agricultural or sugarcane growers in
the ol d indigenous nethod. [982E-F]

5. The Adhiniyam originally intended to protect the
interests of agricultural producers has not become a
marketing |l egislation under entry 28 of List "Il in the
Seventh Schedule by the nere fact of inclusion of one or
nore industrial products in the definition of agricultura
produce in s. 2(a) of the Adhiniyam [983H, 984A]

6. The prefatory note and the preanble can be | ooked
intoin the present case as there is dispute between the
parties on the question whether "Khandsari sugar" produced
by the petitioners, which is not included in the schedul e or
definition of agricultural produce in the Adhiniyam while
"Khandsari" is nmentioned in the definition of agricultura
produce in s. 2(a) thereof can be the subject matter of |evy
of market fee under the Adhiniyam [984F-(F

7. The principle underlying the | evy of tax cannot be
nade applicable to the levy of market fee wunder the
Adhi niyam Both Plantation Wiile Sugar and Khandsari Sugar
are industrial products and there is discrimnation against
Khandsari Sugar in seeking to subject it to the |Ievy under
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the Adhi ni yam | eaving out plantation Wite Sugar [988B]

Laxm Khandsari Etc. v. State of U P. & others, [1981]
3 SCR, 92 Paunakramyv. State of Punjab, AIR 1975 SC 187 and
Andhra Sugars 1td.& Anr. etc. v. State of Andhra Pradesh &
Os., [1968] | SCR, 705 referred to.

JUDGVENT:

ORI G NAL JURI SDICTION: WP-  Nos. 1347-60/81, 132-143,
3405 16, 342Q 22, 3423-25 of 1980, 806-18 of 1981, 4251, 9500-
05, 9511-13 9514 of 1981, 21-23,37-43, 45-56, 63, 91-11 I,
166- 67, 174, 181-192 of 1980, 407-11 of 1979, 412-415, 416-
18 of 1979, 193-220, 237-48, 825 36, 7) 1-722 of 1982, 723-
39, 3 19-30,969-78, 2171 -73 of 1982 and 3864 69 of
1980, 1227- 33 of 1981,5520-22 of 1980, 1001-07 of 1981, 1109-
30 1384, 1453-62, 1469 of 1981, 805-24,866, 972, 1453-62,
1498, 4667-68, 975-83, 854, 984, 1469-78, 787, 1319 24,
1400- 02, 1504-05, 1608-11, 1621-25, 1934-63, 2172-77, 2228-
31, 2251-53, 2374-75, 2327 61 2556-65, 2612-13, 2625-27,
2624, 3070-88, 3178-95, 985, 4158-654527-32, 5113-19, 9196-
98 of 1982, 5727, 8397, 9583, 9719-22 of 1982, 8262-67 of
1981, 10039, 10223 of 1982, 2682-84 of 1983, 3885 86 of
1983, 66-67, 68-69, 1139-2759 of 1983, 2379 of 1982, 2703,
1119 of 1983, 7993 of 1982, 1172 of 1983, 6498 of 1982

(Under Article 32 of the Constitution of India)
971

FOR THE APPEARI NG PARTI ES

Shanti Bhushan, R K Garg P. R Midul R K Jain,
Pradeep Kumar Jain, B. - R Kapoor, S. R Srivastava. P. H
Parekh, Mss N sha Srivastava, Hemant Sharma, M ss Indu
Sharma. K R Mohan, and Geetanjali Mham

O P. Rana, D. D. Thakur, E  C._~ Agarawala, Raju
Ramachandran, R Sathish, V. K Pandita and R Rana

Dr. L. M Singhvi, L. NSinha, Y. S. Chitale, and G
N. Dikshit.

M ss Shobha Dikshit, Pr adeep M shr a, S. K
Kul shrestha, and A M Singhvi, Advocates Ravindra / Bana,
Sarva Mttra, Rajiv Datta, B. Tawakley, R B, Mebrotra
Pramod Swarup, R N Poddar & N. N. Sharma

The foll owi ng Judgnments were delivered

VARADARAJAN, J. Wit Petitions 1347 to 1360 of 1981
and Wit Petition 174 of 1982 are by nmanufacturers of
Khandsari sugar in the open pan process and sellers thereof
in Utar Pradesh. Wit Petitions 21 to 23 of 1982, Wit
Petitions 3178 to 3195 of 1982, Wit k. Petitions 3178 to
3195 of 1982, Wit Petitions 4527 to 4532 of 1982 and Wit
Petition 3890 of 1983 are by traders in that product in U
P. The pleadings in W Ps. 1347 to 1360 of 1981  were
referred to by the |I|earned counsel for the parties' when
comon argunents were advanced in all the wit petitions.
Therefore, the pleadings in those wit petitions alone are
referred to in this judgment.

These W Ps. 1347 to 1360 of 1981 under Article 32 of
the Constitution are for declaring the provisions of the U
P. Krishi U padan Mandi Adhi niyam 1964 as ultra vires the
Constitution and for restraining the respondents from
realising market fee and licence fee fromthe petitioners
under the provisions of that Adhiniyam (hereinafter referred
to as ’'the Adhiniyam).

The case of the petitioners/firns which nanufacture
Khandsari sugar by the open pan process in the State of
Uttar Pradesh and sell the same in that State is this.

972
In the process of manufacture of Khandsari sugar there
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is not only a physical change of the sugarcane used but al so
a chem cal change and the white crystalline sugar of 90 per
cent sucros purity is obtained after drying, grading and

vagging by elinminating all the ingredients of sugarcane
except sucros. But in the case of desi khandsari, gur

j aggery, rab and shakkar which are all nmanufactured fromraw
sugarcane juice, pectins, live saps, nmotals, ninerals,

ni trogenous conpounds, wages and salts are not renoved and
there is no chemical change in the manufacturing process.
The Adhi niyam was enacted to reduce multiple trade charges
and provide anenities to the producers and sellers of
agricultural produce, for certification of accurate weights
and scales and for the establishment of market comittees to
ensure that the agricultural producer has a say in the
matter of utilisation of the market funds. The Adhi ni yam
applies to agricultural products which according to s. 2 (a)
are 'such itens of produce of- agriculture, horticulture,
viticulture, sericulture, pisciculture, animl husbandary or
forest, as are specified in the schedule, and include and
m xture of ~two or nore such-itens and al so include any such
item in processed form and further include gur, rab,
shakkar, Khandsari and jaggery’ . The Adhiniyam does not
define khandsari sugar but-it is defined in clause 2 of the
u P Khandsari Sugar (Levy) Order, 1975 as "whole
crystalline sugar /containing nore than 90 per <cent and
manufactured at a sulphitation unit by open pan process
including a bel". The khandsari sugar produced by the
petitioners who hold licence for operating hydraulic power
crushers is not khandsari but crystalline sugar as produced
by sugar mlls. The sugar produced by the  petitioners is
physically and chemcally different fromsugarcane which is
one of the itens specified in the schedule to the Adhiniyam
and also fromgur, rab, jaggery and khandsari and cannot be
treated as a processed formof sugarcane. 'therefore, the
Adhi ni yam cannot apply to the product nanufactured by the
petitioners whi ch i s pl ant ation white sugar . The
petitioners/firns which are producers of sugar /‘are not
liable to pay market fee under " the Adhiniyam s. 17/ (iii)
(b) whereof provides that the market conmmittee shall have
power to |levy and collect market fee which shall be payable
on transactions of sale of specified agricultural produce in
the market area at seh rates being not less than one per
cent and not nore than one and a half per cent of the price
of the agricultural produce so sold as the State Governnent
may specify by notification.

Section 17 (iii) is ultra vires the Constitution as it
permts excessive delegation of |[|egislative power and does
not |ay down any
973
guideline for the State Government fixing the nmarket fees
and only A narket comm ttees rendering services can
deternine the quantumof narket fees. The illegal |evy of
market fees on the petitioners is violative of Articles 19
(1) (f) and 301 of the Constitution. The action of the
respondents in seeking to apply the provisions of the
Adhiniyamto the petitioners |eaving out other manufacturers
simlarly situate is violative of Art. 14 of t he
Constitution. Section 8 of the Adhiniyam is violative of
Art. 14 as it does not provide any guideline regarding the
basis on which the State CGovernnent can include or exclude
any agricultural produce from the |ist of notified
comodi ties under s. 6.

The market fees and licence fees are in the nature of
paynments for services rendered. But the nmarket conmittees
render no service at all to the petitioners and therefore




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 7 of 24

the levies are really in the nature of tax. The |levies
deprive the petitioners of their right to property without
any authority of law and are therefore violative of Articles
265, 31 and 19 (1) (f) and (g) of the Constitution. It is in
these circunstances that the petitioners have prayed for
declaration of the provisions of the Adhiniyam as being
ultra vires the Constitution and for the issue of a wit of
mandanus restraining the respondents fromrealising market
fee and licence fee from the petitioners under the
Adhi ni yam

The contentions of the Mandi Samiti/respondents who
oppose the petitions are these:

The petitioners who are manuf act urers of
khandsari/ khandsari sugar are fully covered by the Adhini yam
in view of the definition of "agricultural produce’ ins. 2
(a). Khandsari is mentioned in schedule ’'Kha to the
notification No. 584/ Xl 1-8-104176 dated 11.4.1978. Khandsari
sugar i's not sugar as is evident from the definition of
sugar in /s. 2 (f) of the Sugar (Regul ation of Production)
Act. 1961 according to which sugar neans any form of sugar
whet her wholly or partially nmanufactured but does not
i ncl ude khandsari sugar, that is to say, sugar in the
manuf acture of which- neither a vacuum pan process nor a
vacuum operator is enployed; or palnyra sugar, that is to
say, sugar manufactured fromjaggery obtained by boiling the
juice of palnyra palm ’'Khandsari’ is the short form of
" Khandsari sugar’ | in the Adhiniyam and the notification and
there is nothing like khandsari different from khandsari
sugar in any of the concerned laws or in conmon parl ance.
There as only one khandsari and it is called khandsari sugar
and it is manufactured
974
by mechani cal power process, The word ’'sugar’ has been used
everywhere for the sugar manufactured by the vacuum pan
process by mlls and factories and the words ' Kkhandsari
sugar’ have been used for the material produced by open pan
process In the Sugarcane (Control) Order, 1966 by clause 2
(d), khandsari sugar is defined as sugar produced by the
open pan process Khandsari sugar is defined in clause 2 (f)
of the U r. Khandsari Sugar Manufacturing Order, 1967 as
sugar contai ni ng nore than 90 per cent sucros and
manuf act ured by the open pan process including bels.

There is no chem cal change in the process adopted
by the petitioners in the nanufacture of Khandsari sugar and
there is nothing like desi Khandsari sugar. Wat the
petitioners call desi khandsari is shakkar produced by
manual efforts. It is true that khandsari sugar manufactured
by the petitioners contains nore than 90 per cent sucros but
it is denied that the sugar manufactured by the petitioners
is not khandsari or that it is crystalline sugar as produced
by sugar mlls or that the khandsari sugar produced by the
petitioners is not physically and chemically different from
the sugar produced by mlls. The produce manufactured by the
petitioners is processed form of sugarcane, nanel y,
sugarcane from which the chaff has been renoved and the
sweet material has been retained for human consunpti on Gur,
rab, jaggery and khandsari sugar are all nanufactured by the
open pan process while sugar produced by mlls is
manuf actured by the vacuum pan process. The producers of
khandsari sugar by open pan process and the producers of
sugar by vacuum pan process have to take out |icences under
different order nanely, U P. Khandsari Sugar Manufacturing
Order, 1967 and U. P. Vacuum Pan Sugar Factories Licensing
Order, 1969 Thus khandsari sugar produced by the petitioners
is different fromsugar produced by sugar mlls and it is
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fully covered by s. 2 (a) of the Adhiniyam

Market fee is not clained fromthe petitioners in any
manner different fromthe one stipulated in s. 17 (iii) (b)
of the Adhiniyam Section 17 (iii) (b) is not ultra vires the
Constitution and does not suffer from any excessive
del egation of Ilegislative power. The | evy of market fee and
licence fee is not viol ative of any constitutiona
provision. Art. 19 (1) (f) does not exist any |onger and
Art. 301 does not confer any fundanmental right on the
petitioners. 'There is no di scrimnation against the
petitioners and s. 8 of the Adhiniyamis not violative of
Art. 14- The market fee and licence fee are fees
975
and not taxes. A mmjor portion of the funds of the narket
conmittees is applied for devel opnent of the market area.

The Rajya Krishi Upadan Mandi Parishad (hereinafter
referred to as 'the Parishad ), inpleaded as respondent in
the petitions has filed separate counter-affidavit raising
simlar contentions as the market committees. The additiona
contentions raised by that Board which also opposes the
petitions-are these:

The original definition of agricultural produce in s.
2 (a) of the Adhiniyamdid not contain the wrds "and
further includes gur, rab, shakkar, khandsari and jaggery".
These words were added in the definition by the U P
Amendnent Act 10 of 1970 in order to renove anonalies in the

words "processed agricultural produce". -The Governnent
i ssued the said notification No. 584/X11-8-10 :176 dated 11
4. 1978 after considering all ~the objections raised,

specifically nentioning Khandsari along wth gur, rab,
shakkar and jaggery in-the list of 115 commodities |liable
for the levy of market fees. The sal e of khandsari is free
wi thout any Governnent control and. it is effected in the
mar ket areas by conmmi ssion agents by nutual negotiation or
open auction while a |large part of the sugar produced by the
vacuum pan process is controlled by the Central CGovernnent.
Sugar and khandsari are distinct and different from each
other. The sugar produced i'n. vacuum pan process is
standardi zed as per India Sugar Standards and graded into
A30, B30, C30, D30, E30, A29, B29 C29, D29 and E29 whereas
khandsari sugar produced by the open pan process is called
khandsari, khandsari sugar, rab and sugar —in the market.
There is no levy on khandsari and it 1is sold in the open
mar ket whereas 65 per cent of the sugar produced in the
mlls by the vacuum pan process is taken by the Centra
Government for feeding the public distribution system by
levy and the remaining 35 per cent along is left with the
factories for free sale through whol esal e deal ers approved
under the control orders. The producers of khandsari  sugar

are not liable to pay the inpugned narket fee. they are
liable to pay it only if they also hold I|icences as
comm ssion agents or whol esal e deal ers and sell the product.

M. Shanti  Bhushan, | earned counsel f or t he

petitioners advanced argunents in these petitions under
three main heads, nanely (i) whether khandsari sugar
manufactured by the petitioners in their mlls by the open
pan process is an agricultural produce, covered by the
Adhi niyam as anended by the U P. Ace 10 of 1970; (ii)
whet her khandsari sugar manufactured by the petitioners in
their

976

i ndustrial units enploying a | arge nunber of worknen to whom
the Industrial Disputes Act, Enployees Provident Fund Act,

Factories Act and Mnimum Wages Act apply and which is
subject to levy of excise duty under the Sugar (Specia
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Excise Duty) Act, 1959 is subject to the |l evy of market fee
under the Adhiniyamand (iii) whether on account of the
i nterpretation of t he Adhi ni yam khandsar i sugar
manuf actured by the petitioners could be said to be subject
to the levy of market fee under the Adhiniyamthere is any
di fference between khandsari sugar pr oduced by the
petitioners in the open pan process, and the plantation
white sugar produced by the other mlls in the vacuum pan
process, and there is no discrimnation between khandsari
sugar sought to be subjected to the |l evy of market fee under
the Adhi ni yam and the plantation white sugar produced by the
vacuum pan process which is not subject to the |evy under
the Adhiniyam He clubbed his arguments on points (i) and
(ii) and submitted that ~ khandsari sugar produced by the
petitioners in their mlls by the open pan process is not an
agricultural produce contenplated to be covered by the
provi sions of the Adhi niyam for the purpose of |evy of the
market fee as it is not produced by the agricultura
producer but ~produced in mlls ‘enploying nodern nethods
though under the open pan process. On the third point he
submitted that there is no difference between the khandsari
sugar produced by the petitioners in their mlls by the open
pan process and the -plantation white sugar produced by the
other mills by the vacuum pan process except that khandsari
sugar is produced by the open pan process while the
pl antation white sugar is produced by the vacuum pan process
and the difference in the conposition of the two products is
only as regards CAO, filterability ~and conductivity and
consequently there ‘is discrimnation hit by Art. 14 of the
Constitution in |eaving plantation white sugar out of the
| evy and seeking to subject the khandsari sugar produced by
the petitioners-nmlls alone to the levy of market fee under
t he Adhi ni yam

On the other hand, M. L. N Sinha, |earned counse
for the Parishad submtted that the original object of the
Adhi ni yam was protection of agricultural produce as
originally defined in the Adhiniyamand that the position
has changed now and it has becone a narketing | egislation
covered by entry 28 of List |1l (Market) of the Seventh
Schedule to the Constitution. He further submitted that if
the Adhiniyam has becone a marketing legislation _as
contended by himindustrial produce al so can be included in
the schedule of produce appended to the Adhiniyam and
khandsari is genus and
977

khandsari sugar is a specie and it is Tliable to be
subjected to the A levy of market fee under the Adhini yam
As regards discrimnation M. Sinha submtted that
simlarity is one thing and identity is another and that
Art. 14 wll be attracted only in the case of identity and
there is difference between Khandsari sugar and plantation
white sugar and therefore there is no question of
di scrimnation.

M. D. D. Thakur, learned counsel for the Market
Conmittees submitted that it is not the only object of the
Adhi niyamto benefit the agricultural producer, but 2 nunber
of other objects are noticeable in the Adhiniyamand that if
the object is to protect the agricultural producer alone the
l evy of market fee would have been confined to the first
sale alone. He further submitted that the Adhiniyam covers
sal es by producers to traders and sales by traders to other
traders subject to the requirenent that what is sold is an
agricultural produce and no nmarket fee is livable on retai
sales etc. having regard to the provisoto s. 17 of the
Adhi niyam He submitted that the levy is not on khandsari
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producers but on khandsari traders and that what s
contained in the preanble to the Adhiniyam is slightly
different from the scheme of the Adhiniyam and s. 2 (a) of
the Adhiniyam has to be |looked into independently of the
preamble which in turn can be |ooked into only in case of
anbiguity. He too submtted that khandsari is a genus and
khandsari sugar is a specie. He however. adnmtted that
agriculturists producing khandsari w thout the use of power
need not obtain licence for its renmnanufacture while
producers of khandsari sugar by the open pan process in the
khandsari industry are bound to obtain |icence. He contended
that what is produced by the petitioners would fall wthin
the anbit of s. 2 (a) of the Adhiniyam On the question of
discrimnation he submitted that plantation white sugar
manuf actured by the vacuum pan process does not require
regul ation, unlike khandsari sugar produced by the open pan
process and that if that is so there is no question of
discrimnation in not subjecting the plantation white sugar
to the levy of market fee under the Adhini yam

Dr.. Y. S ~Chitale, |earned counsel for the Parishad
Sanmiti and_ Mandi, the respondents in W Ps. 1348 to 1360 of
1981 subnmitted that s. 2 (a) of the Adhiniyamdeals also
with traders as heldin Laxm Khandsari Etc. Etc. vs. State
of U P. and Ohers(1l) and that what the petitioners produce
i s khandsari though it nmay

(1) [1981] 3 S/ C. R 92.
978
be nor e refined ' than khandsar.i pr oduced by the
agriculturists with out the aid of power. On the question of
di scrimnation he submitted that whatever ~was considered
necessary to be regulated was included in the schedule to
the Adhiniyam and that there is no discrimnation in not
subj ecting plantati on white sugar produced by the vacuum pan
process to the |l evy of narket fee under the Adhini yam

"l he prefatory note to the Adhiniyam as extracted
fromthe ' Statenent of (bjects and Reasons may be noted. It
reads:

"The present chaotic state of affairs as
obtaining in agricul tural - produce markets /is an
acknow edged fact. There are innunerable charges,
| evies and exactions which the agricultural producer is
required to pay without having any say in the proper
utilisation of the ambunt so paid by him In matters of
di spute between the seller and the buyer, the forner is
general ly put at a di sadvant age - by being given
arbitrary awards. The producer is also denied a |arge
part of his produce by manipul ation and defective use
of weights and scales in the market The CGovernnment of
India and the various commttees and conm'ssions
appointed to study the condition of agricultura
markets in the country have also been inviting the
attention of the State GCovernnent from time to Iine
towards inproving the conditions of these markets. The
proposal to enact a marketing legislation was first
taken up in 1938; but it could not go through as the
then Mnistry went out of office soon. after its
inception . The Planning Comm ssion stressed |ong ago
that legislation in respect c¢ f regulation of markets
shoul d be enacted and enforced by 1955-56. Most of the
other States have already passed legislation in this
respect. The proposed neasure to regulate the nmarkets
in this State has been designed with a view to
achieving the follow ng direction-

(i) to reduce the multiple trade charges, |evies and
exactions charged at present from the producer
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sel |l ers;

(ii) to provide for the wverification of accurate
wei ghts and scales and see that the producer-
seller is not denied his legitimte due;

979

(i) to establish market committees in which the A
agricul tural pr oducer wil | have his due
representation;

(iv) to ensure that the agricultural producer has his
say in the utilisation of market funds for the
i mprovenent of the market as a whol e;

(v) to provide for fair settlenent of disputes
relating to the sale of agricultural produce;

(vi) to provide anenities to the producer-seller in the

mar ket ;
(vii) to arrange for better storage facilities;
(vii) to stop inequitable and unauthorised charges
and | evies fromthe Producer-seller; and
(i x) to nake adequate arrangenents for nmarket

intelligence with a viewto posting the
agricultural producer with the |atest position in
respect of the markets dealing with his produce"
(enphasi s suppli ed)
The prefatory note shows that the object of the
Adhiniyam is to/ save the agricultural producer from
i nnurrer abl e charges, / |l evies and exactions and to enable him
to have a say in the proper utilisation of the amounts paid
by him to reduce the multiple charges, |levies exactions
charged from producer-sellers and generally 'to help the
agricultural producer . to sell ~his produce to his best
advantage. The objects set out in the prefatory note are
reflected in a concised form in the preanble to the
Adhi ni yam which says that it is "An Act to provide for the
regul ati on of sale and purchase of agricultural produce and
for the establishnment, superintendence and control of
markets therefore in Utar Pradesh". The preanble also
speaks of the necessity to provide for the regulation of
sale and purchase of agricul tural produce and the
establ i shnent, superintendence and control of markets
therefore in Uttar Pradesh. 'Thus the object ~of the
Adhi ni yam as seen fromthe prefatory note and preanble is to
protect the agricultural producer from  expl oi tation
Protection of any industrial producer is not the object of
t he Adhi ni yam
Section 2(p) of the Adhiniyam defi nes a "producer" as
nmeani ng "a person who, whether by hinself or through hired
980
| abour, produces, rears or catches any agricul tural produce,
not being a producer who also works as a trader, broker or
dal al, commi ssion agent or arhatiya or who is otherw se
ordinarily engaged mthe business of storage of agricultura
produce". agricultural produce is defined in s. 2(a) of the
Adhi ni yam as neani ng "such items of produce of agriculture,
horticul ture, viticulture, agricul ture, siriculture,
pi sciculture, animal husbandry or forest as are specified in
the schedul e and includes admxture of two or nore of such
items and also includes any such itemin processed form and
further includes gur, rab, shakkar, khandsari and jaggery".
The words "and further includes gur, rab, shakkar, khandsari
and j aggery" have been introduced into s. 2(a) of the
Adhiniyamby the U P. Anmendnent Act 10 of 1970. Trader is
defined in s. 2(y) of the Adhi niyam as neaning "a person who
is engaged in buying or selling agricultural produce as a
principal or as a duly authorised agent of one or nore
principals and includes a person engaged in producing




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 12 of 24

agricultural produce". Thus it 1is seen fromthe definition
of producer and trader in the Adhiniyamthat enphasis is on
the product produced, reared or caught by agriculturists
whet her by their owmn or through hired | abour and that such
producer does not include a producer who also works as a
trader, broker, dalal, conmm ssion agent or arhatiya or who
is otherwise ordinarily engaged in the business of storage
of agricultural produce. Therefore, it is not possible to
hold that manufacturer producing khandsari sugar by the
nodern nmethod in the open pan process is a producer within
the meaning of s. 2(p) of the Adhiniyam The schedule to the
Adhi ni yam consists of 175 items including paddy, honey,
silk, eggs and ghee which were in the schedule from the
inception. But, as stated earlier "Khandsari" is one of the
items introduced into the definition of agricultural produce
ins. 2(a) of the Adhiniyam by the Anendnent Act 10 of 1970.
It is seen from Annexure VIIl- to the counter-affidavit of
the respondent-Parishad filed in W Ps. 1347-1360 of 1981
that "The technique of sugar manufactured through the
i ndi genous process without the use of conplicated machinery
has been —known in this country fromtine imrenorial. The
sugar thus produced is known-as khandsari". In the counter-
affidavit of Shri Ram Sharan, Deputy Director (Marketing) of
the Parishad filed for the petitioners’ additional affidavit
it is admtted that farnmers and sugarcane growers produce,
what he calls, khandsari sugar wth the help of snall
electric notors, diesel engines or their own tractors. M.
Shanti Bhushan submitted that khandsari introduced in s.
2(a) of the Andhiniyam by the ~Amendnent Act 10 of 1970 is
khandsari produced
981
by agriculturists and sugarcane growers in the old and
primtive nmethod and not khandsari sugar produced in
khandsari mlls in the nodern sul phitation open pan process.
Annexure VI to the counter-affidavit filed by the
Parishad in W Ps 1347-1360 of 1981 is the report of the
Director of National Sugar Institute, Governnent of India,
Kanpur regarding the approxi mate conposition of ~“khandsari
sugar produced by the nodern sulphitation process and that
of plantation white sugar produced by the vacuum pan sugar
factories. It is extracted for ready reference:

Particul ars Vacuam pan sugar Khandsari sugar
Pol 99.8 to 99.95 99.4 to 99.9
Reduci ng sugars 0.04 to 0.25 0.10 to 0.40
CAO (My/ 100 gm 10 to 35 45 to 80
S2 (ppm 2.25 5.25
Vi scosity CP 20. 30 20. 30
Conductivity x 10(6) 3 to 15 50 to 200
Turbidity % 10 to 30 40 to 70
Filterability (FK) 0.3 to 2.5 50 to 400
Shape of crystals Monocl i ni c Fl attened or a cubd
Moi st ure 0.04 to 0.15 00.15 to 0.S0
Wat er insol uble
by wt. % - -
Col our OD 400- OD-
500 0.02 to - 0.05 0.04 to 0.015

It is seen from this report that the difference
bet ween plantation white sugar produced by the vacuum pan
process and khandsari sugar produced by the open pan process
in their conposition is marked only as regards CAQ
filterability, and conductivity and that the other itens are
nore or less the same. In the aforesaid counter affidavit of
Shri Ram Sharan it is stated that "khandsari produced by
non-sul phur units and khandsari produced by non-sul phur
units is simlar in process, rawmaterials and sucros
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contents. There nmay be slight difference in colour and
crystalline nature of the substance which is attributable to
the better clarification nmethod and better equi pnrent adopted

by sul phur units which are all inprovenents and which create
no difference in the nature of the product, i.e. khandsari".
982

In the counter-affidavit of Shri  Zorawar Si ngh
Secretary, Krishi U padan Mandi Samiti, Moradabad filed in
WP.1359 of 1981 it is admtted that the juice of sugarcane
boiled in the open pan by the producers and the khandsar
sugar manufactured by them contains nmore than 90 per cent
sucros. In Annexure VIII. to the counter affidavit filed in
WP. 1347-1360 of 1981 it 1is stated that the inproved
process of khandsari manufacture as evolved by the Gur and
Khandsari Research Schenme of the National Sugar Institute,
Kanpur is a sinplified form of the single sulphitation
process as enployed in the vacuum pan factories and that as
a result of the inprovenents it is now possible to get a
recovery of 7.5 to 8.0 per cent of sugar on cane of average
quality and the first sugar produced is quite conparable to
ordinary grade  crystal sugar produced by the vacuum pan
process. That process which has been set out in that
Annexure though brief is quite elaborate and not far
different from the one adopted in the manufacture of
plantation white sugar by the vacuum pan process. On an
i nspection of the sanples of khandsari ‘sugar and pl antation
white sugar produced in the Court _during the argunents in
these wit petitions it was noticed that both khandsari
sugar and plantation white sugar are white in_ colour and
crystalline in formthough the plantation white sugar is a
little nore lustrous than khandsari sugar. But  khandsari
produced by the agriculturists or sugarcane growers in the
i ndi genous nmethod is powdery in form and yellowish in
colour. In these circunstances, | am of the opinion that
khandsari sugar produced by the petitioners in their nmlls
with the aid of power in the open-pan process by enploying
| arge nunber of enployees to whom the Industrial D sputes
Act, Mnimum Wages Act, Factories Act, Enployees Provi dent
Fund Act and simlar enactnents apply is an  industria
product which is very different fromkhandsari produced by
agriculturists of sugarcane growers in the old-indigenous
met hod.

According to s. 2(d) of the Sugarcane (Control) O der,
1966 khandsari sugar nmeans sugar produced by the open pan
process. According to s. 2(f) of the U P. Khandsari Sugar
Manuf acturers Licensing Order, 1967 khandsari means sugar
contai ning nore than 90 per cent sucros and manufactured by
the open pan process. Section 3 of that Oder makes it
obligatory to obtain a licence for the manufacture of
khandsari sugar. Section 3(4) (a) of that Oder regul ates
the khandsari sugar manufacturing industry in “the best
interest of that industry. As nmentioned above, it is
admtted that no licence is necessary for the nmanufacture of
khandsari by the agriculturists or producers of sugarcane in
the indigenous nethod without the use of power. It is not
di sputed that khandsari sugar produced by the petitioners is
subj ect to excise duty under the Sugar (Specia
983
Duty) Act, 1959. dause (ii) of s. 2(c) of that Act
illustrates one of the sugars not subjected to the duty,
nanely, palnmyra sugar, that is to say, sugar nanufactured
fromjaggery obtained by boiling the juice of palnyra palm
The word 'sugar’ has been too broadly enployed in the Sugar
(Special Duty) Act, 1959. But it is significant to note that
in the Sugarcane (Control) Order, 1966 and the UP
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Khandsari Sugar Manufacturers Licensing Order, 1967, what is
covered i s khandsari sugar, whereas what has been introduced
intos 2(a) of the Act by the Amendnent Act 10 of 1970 is
"khandsari". Thus it would appear that what is sought to be
subjected to the levy of narket fee under the Adhiniyamis
khandsari produced by the agriculturist or producer of
sugarcane in the old indigenous nmethod and not khandsari
sugar produced by persons like the petitioners in their
nodern mlls by the open pan process.

M. Lal Narain Sinha, appearing for the Parishad and
M. Thakur appearing for the Market Committees have, in ny
vi ew, conceded by their subm ssion that khandsari is genus
and khandsari sugar is ‘a speci that what the petitioners
produce in their nmlls by the open pan process is
‘" khandsari sugar" and not "khandsari". Dr. Chitale
appearing for the respondents in W Ps. 13-8-60 of 1981 has
al so done so but in a slightly different way by saying that
what the petitioners produce is khandsari, whether it is
nore or less refined than khandsari as such. M. Sinha
conceded in~ the course of his argunents that protection of
the agricultural producerwas the object when the origina
i dea of the Adhiniyam started and he submitted that the
obj ect has now become w dened and it is now not a

| egi sl ation for protecting the interests of only
agricultural producers and that it has becone a nmarketing
| egi slation under entry 28 of List 1l in the Seventh

Schedule to the Constitution and industrial® products also
can be included in the schedule. There is a further inplied
submi ssion in this argunent of M. Sinha that khandsari
sugar is an industrial product as it undoubtedly.is. If the
original idea as indicated in the prefatory 'note and
preanbl e of the Adhiniyam was to protect the interests of
agricultural producers in disposing of his products such as
paddy, rice, silk, eggs, honey, fish and the like, and the
Adhi ni yam was enacted with that object in ny view it cannot
be converted into a general marketing legislation by the
mere inclusion of industrial products, not possible of
production by agricultural producers, either in the schedule
or in the definition of agricultural produce in's. 2/(a) of
the Adhiniyam Therefore, it is not possible to accept the
argument of M. Sinha that the Adhiniyam originally intended
to protect the interests of agricultural—producers  has
become a marketing | egislation under

984

entry 28 of List Il in the Seventh Schedul e by the nere fact
of inclusion of one or nore industrial products in the
definition of agricultural produce in s 2 (a) of the

Adhi ni yam
M. Thakur submtted that it is not the only purpose
of the Adhi niyam to protect the interests of t he

agricultural producer that a nunber of other objects are
sought to be achieved by the Adhiniyamand that if the
object of the Adhiniyam was to protect the interests of
agricultural producers alone, the |I|evy of market foe would
have been confined to first sales of agricultural produce.
M. Thakur would thus say that the only object of the
Adhi niyam is not protection of the interests of the
agricultural producer in the disposal of his products to his
best advantage. The question whether the | evy of market fee
under the Adhiniyamis at a single point or whether it is a
multi-point |evy was nhot el aborated by M.  Thakur

Therefore, it is not possible to draw any inference fromhis
subm ssi on based on the point of levy of market fee under
the Act though it was pointed out by himthat wunder the
schene of the Adhiniyam sales by producers to traders and by
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traders to other traders but not retail sales to consuners
are subject to the levy of market fee provided that the
produce sold is agricultural produce. M. Thakur submtted
that the levy under the Adhiniyamis on the khandsari trader
and not on khandsari producer. That would be 80 if the item
with reference to which levy is nade is one produced by an
agricultural producer to protect whose interests the
Adhi ni yam has been enacted. Khandsari sugar produced by the
petitioners in their mlls by the open pan process is not an
agricultural produce but an industrial produce. M. Thakur
is right in his subm ssion that the preanble could be | ooked
into only in the case of anbiguity. The prefatory note and
the preanble can be |looked into only in the present case as
there is dispute between the parties on the question whether
khandsari sugar" produced by the petitioners, which is not
included in the schedule or definition of agricultura
produce in the Adhiniyam while "khandsari" is nentioned in
the definition ~of agricultural  produce in s. 2(a) thereof
can be' the subject matter of levy of market fee under the
Adhi niyam It is not possible to accept the subm ssion of Dr
Chital e that what the petitioners produce is an agricultura
produce, be it nore or less refined than khandsari. Wat the
petitioners produce in their nodern mlls by the open pan
process is khandsari sugar, an industrial produce, and not
an agricultural produce which is produced by agriculturists.
It is admtted by Dr. Chitale that the petitioners
factories are working under licences and that it is not
obligatory on agricultural producers producing khandsari in
the indigenous nethod to obtain |licences for producing the
sane.
985

Reference is nade at page 3 in- the judgnment of ny
| earned A brother Thakkar, J. in these Wit Petitions, to
the judgnent of a Division Bench of the Allahabad H gh Court
in Special Appeal No. 175 of 1973 fil ed agai nst the decision
of a Single Judge of that court in WP. No. 4636 of 1969. It
is Annexure |l to the counter affidavit of the Parishad in
WP. 1350 etc. OF 1981. The reliefs claimed in‘that Wit
Petition were a wit of certioraris quashing the UP
Ordinance 8 of 1979 which was repl aced by the Anendnment Act
10 of 1970 and a wit of nandanus directing the respondents
State of Utar Pradesh and others not to enforce the
Ordi nance agai nst the petitioners therein. The appellants in
that case were conmission agents carrying on business inthe
sal e and purchase of gur, shakkar and khandsari in the New
Mandi, Muzaffarnagar. The State Gover nent i ssued a
notification dated 8.11.1968 under s. 5 (1) of the Adhiniyam
declaring their intention to regulate the sale and purchase
of specified agricultural produce in the areas including the
New Mandi, Miuzaffarnagar. That notification included anong
other things gur, rab, shakkar and khandsari. After the
issue of that notification the Mandi Samiti authorities
required the wit petitioners in that case to obtain
licences for carrying on their business in gur, rab, shakkar
and khandsari. Thereupon, a wit petition, out of which
Speci al Appeal No. 49 of 1969 arose, was filed by one Nanak
Chand, challenging the enforcenent of the Adhi ni yam agai nst
him In that appeal, decided on 11.3.1969 a Division Bench
of the H gh Court held that gur, rab and jaggery are not
agricul tural produce within the neaning of s. 2(a). It was
after that decision that Odinance No. 8 of 1970 was
promul gated including gur, rab, shakkar, khandsari and
jaggery in s. 2(a) of the Adhiniyam The points raised in
the aforesaid Special Appeal No. 175 of 1973 were: (1) The
State Legislature was not conpetent to enl arge the
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definition of agricultural produce so as to include gur
rab, shakkar, khandsari and jaggery within the term
"agricultural produce"; (2) The State Legislature had no
| egi sl ati ve conpetence to enact the U P. Armendnent Act 10 of
1970 as that Act was with reference to subject of industries
the control of which lay wth the Union GCovernment as
declared by Parliament by law to be expedient in the public
interest within the nmeaning of entry 52 of List | to the
Seventh Schedul e; (3) The provisions of the Amendnent Act 10
of 1970 are repugnant to the Industries Developnent and
Regul ation Act, 1951; (4) The provisions of the Anendnent
Act 10 of 1970 are discrimnatory as vacuum pan sugar i s not
included in the definition of agricultural produce in s.
2(a); and (5) The provisions of the Anmendnent Act 10 of 1970
infringe the fundanmental right guaranteed by Art. 19(1) (f)
and (g) of the Constitution.
986

The High Court held in Special Appeal No. 175 of 1973
relying upon this Court’s decision in Paunakramv. State of
Punjab(l) that in view of the extended definition of
agricultural produce after the Amendnent Act 10 of 1970 an
enquiry whet her gur, rab, shakkar and khandsari are
agricultural produce ~or not is beyond the purview of the
Court and that there is no discrimnation as there is
essential U difference between gur, rab, shakkar and
khandsari under one head and vacuum pan sugar on the ot her
as the former are nanufactured by the open pan process and
the latter is manufactured by the vacuum pan process and the
vacuum pan process sugar industry i-s in existence since 1931
and invol ves big sugar factories whereas i ndustries
produci ng khandsari sugar by open pan process are of recent
origin and those units carry on snmall scal e business. In ny
view, these nmay be good reasons for not subjecting khandsari
sugar to the levy of market feeand subjecting plantation
white sugar to the levy. It is not necessary to refer to the
decision of the H gh Court on the other three points. It is
sufficient to say that in nmy viewthat decision relates to
the necessity to obtain a licence under the Adhiniyam for
dealing in khandsari sugar and certain other ~commodities
introduced into the definition of agricultural produce by
the Ordinance which was replaced by the U P. Anendment Act
10 of 1970 and it had nothing to do with the liability of
khandsari sugar manufacturers-sellers to pay narket fee
under the Adhini yam

In these circunstances, |  hold that what the

petitioners produce in their nodern khandsari mlls by the
open pan process is khandsari sugar, an industrial product
like plantation white sugar and not khandsari which is
produced by agricultural producers in the indi genous nethod
and that the levy of market fee on sal es of khandsari / sugar
under the Adhiniyamis unwarranted as the Adhiniyam is
i ntended for the protection of agricultural producers in the
di sposal of their products and only khandsari produced by
agricultural producers is included in the definition  of
agriculture produce ins. 2(a) thereof and not khandsari
sugar.

On the question of discrimnation, M. Shanti Bhushan
submitted that plantation white sugar produced is by the
vacuum pan process, in the sane nanner as khandsari sugar is
produced by the open pan process and that there is 110 mgj or
di fference between the two industrial products and there is
discrimnation in so far as plantation white sugar is not
sought to be subjected to the |levy of narket fee under the
Adhi ni yam where only khandsari sugar is

(1) AIR 1995 SC 187.
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987
sought t 1 be subjected to the levy. He submitted that the
difference A in the process of manufacture alone is not a
di stingui shing factor and that the difference in the process
of manufacture cannot be a ground for holding that there is
no discrimnation if the levy could be nade on khandsar
sugar under the Adhiniyam |leaving plantation white sugar
out of its purview. He further submitted that plantation
white sugar is produced in larger quantity than khandsari
sugar and that traders in plantation white sugar al so derive
advantage by the use of the market area in the whole of the
State of Utar Pradesh which has been divided into 250
market areas and no part of that State is |left uncovered by
the Adhiniyam |In this connection, M. Shanti Bhushan
invited the attention of this Court to the decision in
Laksm Khandsari etc. etc. v. State of UP. and Os.(I)
where it 1is observed at page 94 that the restriction may be
partial, complete, permanent or tenporary but this nust bear
a close nexus with the object” sought to be achieved. As
stated earlier, M. Sinha submtted that the two products
nmust be identical for attracting the bar of Art. 14 of the
Constitution and that simlarity alone will not do. But it
must be remenbered that the Adhiniyamis concerned with the
levy of market fee on-a variety of  products, namely,
agricultural produce and that if khandsari sugar produced by
the petitioners in their mlls by the open pan process out
of sugarcane juice could be brought under the purview of the
Adhiniyamit is difficult to understand how plantati on white
sugar for the production of which also sugarcane is the raw
materi al could be exenpted fromthe | evy. The |levy of market
fee could not be saidto depend upon the exact  chem ca
conposition of the comobdity. M. Thakur _submitted that
pl antation white sugar produced by the vacuum pan process
does not require regulation and, therefore, there is no
discrimnation in not subjecting it~ to the I|evy \under
Adhiniyam Simlarly, Dr. Chitale submtted that whatever
was considered necessary to be regul ated was brought under
the Adhi niyam and that there is no discrimnation. It is not
possible to accept this subm ssion of M. Thakur and Dr.
Chitale. Plantation white sugar does not require |ess
regul ati on than khandsari sugar. Reference was made to this
Court’s decision in Andhra Sugars Ltd. and Anr. etc. v State
of Andhra Pradesh and Os.(2) where it has been held that
factories producing plantation white sugar by the vacuumpan
(1) [1981] 3 SCR 92 at 94.
(2) [1968] 1 SCR 705.
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process and khandsari units produci ng sugar by the open pan
process are distinct and separate units. That case rel ated
to inposition of tax on sugar and exenption of khandsari and
jaggery from the levy. The principle underlying the |evy of
tax cannot be made applicable to the levy of market fee
under the Adhiniyam Both plantation white sugar and
khandsari sugar are industrial products and there is clear
discrimnation, in ny view, against Kkhandsari sugar in
seeking to subject it to the Ilevy under the Adhiniyam
| eavi ng out plantation white sugar

For the reasons nentioned above | am of the opinion
that the Wit Petitions deserve to succeed They are
accordingly allowed but w thout any order as to costs.

THAKKAR, J. The petitioners in the Present group of
fourteen Wit petitions under Art- 32 of the Constitution of
India, are owners of Khandsari factories in Utar Pradesh
They seek appropriate relief on the prenise that what they
produce is ’'Khandsari Sugar’ and not ' Khandsari which is
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covered by the definition of ’'Agricultural Produce’ in
section 2(a) of UP. Krishi Upadan Mandi Adhiniyam Act,
1964 (hereinafter referred to as the 'Act’) which read as
under :

"agricultural produce" rmeans such itens of
produce of agriculture, horticulture, wviticulture,
apiculture, sericulture, pisciculture; aninml husbandry
or forest as are specified in the Schedule, and
i ncl udes admi xture of two or nore of such itens, and
al so includes any such itemin processed form and
further includes gur, rab, shakkar, khandsari and
| aggery;

Accordingly they contend that they are not |iable
to obtain a licence wunder Rule 67 of the Rules framed in
exerci se of powers under section 40 of the Act or to pay the
licence fees (Rs. 100 per annum payable for such |icence.
So also they contend that the Mirket Comittee (Mand
Samiti) constituted under section 12 of the Act cannot |evy
and col l ect market fee of | % of the value, under section 17
(iii) of “the Act, on the transactions in respect of what
they produce, fromthe traders who purchase the product from
t hem

Resi st ance to the regulation of the trade in
"Khandsari’ and the col lection of market fees thereon dates
back to 1969. It was on Novenmber 5, 1969 that an O di nance,
U P. Krishi UtPadan Mndi
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Adhi ni yam 1964 (Amendnent and validation O dinance No.
1969) A was passed, where ~under, the definition of
"agricul tural produce’ —enbodiedin section2(a) of the Act
was anended by including ’'gur, rab, shakkar, khandsari and
jaggery’. The said Ordinance was subsequently converted into
U P. Krishi U padan Mandi (Amendnmentand Validation) Act of
1970. Thus, ’'Khandsari’ stood covered by the definition of
section 2(a) of the Act SO amended. And this provided the
starting point of resistance in the formof a Wit Petition
on the part of a few Comm ssion Agents carrying’' on the
busi ness of sal e and purchase of Khandsari.- They instituted
a Wit Petition, being Msc. Wit Petition No. 4835 of 1969
in the High Court of Allahabad, challenging the validity of
the inclusion of ' Khandsari’ in the definition of
"agricultural produce’ contained in section 2(a).  The
chal | enge was made on several grounds but no distinction was
sought to be nmade between Khandsari produced indi genously on
the one hand and Khandsari produced in the factories |like
the petitioners’ factories on the other hands by calling the
latter as 'Khandsari Sugar’. A learned single judge, by his
judgrment and order dated February 18, 1972, repelled the
chal l enge and dism ssed the Wit Petition. A Division Bench
of the Allahabad Hi gh Court confirned the decision in
Speci al Appeal No. 175 of 1973 on Septenber 7, 1977.

The nmatter appears to have rested there till 1981.
Market fees were being collected in respect of ’Khandsari
produced by the factories like the Petitioners’ factories
under the Act ever since 1969-70. So also the factory owners
were obtaining the requisite licence under the Act since
1969-70 El even years later, sone of the factory owners,
petitioners herein, have woken up to the problem and have
renewed the challenge by way of the present petitions. The
definition enbodied in section 2(a) of the Act is an

inclusive one. It in terns provides that ’'Khandsari is
included within the coverage of "agricultural produce" The
Act however does not define the term’Khandsari’. The owners

of the 'Khandsari factories’, petitioners herein, therefore
contend that what they produce is "Khandsari Sugar" and not
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"Khandsari’. But then it is not Q sufficient for the
petitioners to describe their product as "Khandsari Sugar"
in order to successfully contend that it is not 'Khandsari’
It is further nore necessary for themto show that they
produce is popularly or comercially known as "Khandsar

Sugar" and not as 'Khandsari’. And this they have failed to
establish. It 1is not shown that "Khandsari Sugar" is the
nonencl ature enpl oyed in the
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world of trade and conmerce in respect of their product.
Neither the traders, nor the consuners are shown to have
done so in their day to-day dealings.

It appears that the term "Khandsari Sugar" owes its
originto U P. KHANDSARI W SUGAR MANUFACTURI NG ORDER of 1977
i ssued under section 3 of the ESSENTI AL COWCDI TI ES ACT,
1955. But then "Khandsari ~Sugar" was defined by clause 2(f)
of the said order as nmeaning "sugar containing nore than 90%
sucrose and manufactured by open pan process including
bels." It i's a statutory definition enacted for the
"purpose’ _of the aforesaid Control Oder issued under
section 3 of the Essential Comodities Act which Contro
Order uses the expression 'Khandsari Sugar’. It has nothing
to do with the meaning and content of the term’Khandsari as
used by the trade in U P.” Since the term’Khandsari’ has not
been defined by the Act, it nust be construed in its popul ar
sense. That is to /say in the sense in which people
conversant with the subject-natter with which the statute is
deal i ng, woul d attribute to it. This principle of
construction has been affirnmed and reaffirned by this Court
i n Conm ssioner of Income-tax, ~Andhra Pradesh v. Taj Miha
Hotel (1) and Porrits & Spencer (Asia) Ltd. v. State of
Haryana(Z) as also in nunerous other decisions.. It is
unnecessary for the present purpose to cite ‘all the
decisions. O to undertake a journey through the ' factua
hinterl and of each decision. O to turn the headlights on
the observations made in each of the decisions. For, the
principle, though garbed in different apparel, is sinmply
this. In legislations pertaining to the world of business
and commerce, the dictionary to refer to is the dictionary
of the inhabitants of that world. What they understand by
the term ’'Khandsari’ is precisely what that term nmeans in
the statute designed to regul ate their dealings and
transactions The best test, therefore, is to ask the
qguestion what they thensel ves have understood by the term
" Khandsari’, how they themsel ves have interpreted it, and on
what basis they thensel ves have noul ded their own conduct,
for all these years. The factory owners simlarly situated
as petitioners as also the traders in ‘general _ have
understood the term’'Khandsari’ as being applicable to the
Khandsari produced by the factories by open pan process as
also to Khandsari produced indigenously. They have been
obtai ning licence under the Act and payi ng narket
(1) [21971] 82 I.T.R 44 at p. 47.

(2) [1979] 1 S.C R 545,
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fee at 1% of the value since 1969-70 till 1981 without
denur. even A though the coverage of 'Khandsari’ by virtue
of the definition of section 2(a) as amended in 1969-70 was
challenged in 1969 it was not on this ground. As nentioned
earlier, the challenge initiated in 1969 ended in 1979 with
the decision of the Division Bench of the Allahabad H gh
Court rendered in Special Appeal No 175 of 197 3. A copy of
this judgnment has been placed on record of the present group
of petitions at annexure |Il. [t is not necessary to advert
to the judgnent in detail for the purposes of the di scussion
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factory produced Khandsari woul d ask for
Sugar". - is not shown that either the
s or the traders or the consuners refer to the
"Khandsari~ Sugar”. Nor is it shown that it is not

nder the name 'Khandsari’. In other words, it is
that in the popular or comercial sense, the

not known as ’'Khandsari’, but is known as
Sugar. ~In this context one significant fact needs
essed, nanely, that the term "Khandsari Sugar" saw

of day seven years after the Act was enacted in
U. P Khandsari Sugar Order of 1977 was born and the
nonencl at ure was coined for the restricted
the Order. There is no naterial even to show
nonenclature was known to the petitioners or to
s thenselves there to before The contention that
e produced by the petitioners is not Khandsari
efore, be firmy and unhesitatingly negatived.
| egislature, it is also argued, ’could not have
to cover the produce turned out by producers |ike
oners The principal object of the Act is to
e producers from exploitation. Those who own or
ari units, like the petitioners, engaged in |arge
uction with the aid of relatively nodern plant and
worth | acs of rupees, and enploy a |arge number of
eed no such protection. (Such is the

In our opinion the argunent is untenable. The
e has in terms enconpassed "Khandsari’ within the
of section 2(a) of the Act. And the term
" is sufficiently wide to cover all varieties of
including the article produced by the factories
of the petitioners. Besides, the basic premn se
the petitioners that the object of ~the Act is
protect the producers from exploitation is
O course, one of the main objects of the Act is
the producers from being cheated by unscrupul ous
the matter of price, weight, paynent, unlawfu
ar ges etc. and to render them imrune’ from
on as indicated by the 'prefatory note’ and by the
contained in sections 16(i), (ii), (iii), (iv),
. VWiile this is one of the objects of the Act, it
e sole or only object of the Act. The Act has nany
cts and a much wi der perspective such as
t of new market areas, efficient «collection of
processing of arrivals in Mndis with a viewto
e World Bank to give substantial economc
to establish various markets in Utar Pradesh, as
ction of consuners and even traders from being
in the matter of quality, weight and price This
el aboration in view of the pronouncenents of this
instance in Ranesh Chandra v. State of U P.(1)
has observed thus: -
"The long title of the Act in indicates that it
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993
tive

is an Act "to provide for the regulation of sale and
purchase of agricul tural pr oduce and for t he
est abl i shnent, superintendence, and control of markets
therefor in Utar Pradesh.”" From the Objects and
Reasons of the enactnent it woul d appear that this Act
was passed, for the devel opnent of new market areas and
for efficient data collection and processing of
arrivals in the Mandis to enable the Wrld Bank to give
a substantial help for the establishnent of ' various
markets in the state of Utar Pradesh. In other States
the Act is mainly meant to protect an agriculturist
producer from being exploited when he conmes to the
Mandis for selling his agricultural produce. As pointed
out by the H gh Court certain other transactions also
have been roped in the levy of the fee, in which both
sides are traders and neither side is an agriculturist.
Thi s has been-done for the effec-
(1) [1980] 3 'S.C. R 104

i mpl enentation of the schenme of establishnent of

markets mainly for the benefit of the producers.

" And i n Ramesh Chandra Chandra Kaehardas Porwal &

Os v. State of Mharashtra & Os. etc.(1l) it has been
stated that: -
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"It /is true that one of the principal objects
sought to be achieved by the Act is the securing of a
fair price to the agriculturist for his produce, by the
elimnation of niddl e nen and other detracting factors.
But, it would be wholly incorrect to say that the only
object of the ,Act is to secure a fair price to the
agriculturist. As the long title of the Act itself
says, the Act is intended to regulate the marketing of
agricultural and certain other ~produce. The nmarketing
of agricultural produce is not confined to the first
transaction of sale by the producer to the trader but
must necessarily include all subsequent transactions in
the course of the novenent (of the comobdity into the
ultimate hands of the consuner, 80 |ong, of course, as
the comodity retains its original character as
agricultural produce. Wile mddlenen are sought to be
elimnated, it is wong to view the Act as one ai ned at
legitimate and genuine traders. Far from it. ~The
regul ation and control order is as much for ~their-
benefit as it is t*‘or the benefit of the producer and
the ultimate consunmer. The elinination of middl enenis
as much in the interest of the trader as it is in the
interest of the producer. Pronotion of grading and
standardi sation of agricultural produce is as nuch to
his benefit as to the benefit of the producer or
consunmer. So also proper weighnment. The provision for
settlenent of disputes arising out of transactions
connected with the marketing of agricultural produce
and ancillary matters is also for the benefit of the
trader. It is because of these and various other
services performed by the Market Conmittee for the
benefit of the trader that the trader is required to
pay a fee. It is, therefore, clear that the regul ation
of marketing contenplated by the Act involves benefits
too traders to in a large way. It is also clear to our
mnd that the regulation of marketing of agricultura
produce, if confined to the sales by producers within
the market area to traders, will very soon lead to its
circum

(1) 11981] 2 S.C. R 866
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vention in the guise of sales by traders to
traders or inport of agricultural produce from outside
the market area to within the market area."”

In the face of these pronouncenments it cannot be
success fully wurged that the object of the Act is nerely to
protect the producer from exploitation. As pointed out in
the aforesaid decisions, while the anal ogous Acts in other
States had a |linmted perspective, so far as Utar Pradesh is
concerned, the Act has a much wider horizon, and even
transactions where both the sides are traders and neither
side is an agriculturist, are brought within the coverage of
the Act. There is, therefore, no nerit in this nuance of the
chal | enge.

The petitioners have next contended that having regard
to the definition of 'Producer’ contained in section 2(p) of
the Act, this Act could not have been intended to cover the
article produced by them W do not see anything in the
definition which wuld justify overriding the clear |anguage
of the statute read in the |) light of the perspective of
the Act. ‘and the history of the levy. Wile the term
" Khandsari’' has not been defined it i's obviously w de enough
to cover Khandsari produced by any process regardless of its
quality or variety As discussed earlier, one of the objects
of the Act inter alia is to protect the consumer as also the
trader. W need not reiterate the reasoning articul ated by
us a nonent ago in dealing with the first facet of this
argunent. The argurment based on the supposed intendnent of
the Act. in our opinion, is wholly msconceived. W have,
therefore, no hesitation in repelling this contention

Lastly section 2(a) of the Act has been chall enged on
the ground that it is discrimnatory and violative of Art.
14 They have contended that section 2(a) of the Act, in so
far as it includes Khandsari in the definition of
agricultural produce and thereby -subjects the trade in the
said product to regulation under the rel evant provision of
the Act is ultra vires Art 14 of the Constitution of India
i nasmuch as it introduces a hostile di scrimnation
According to the petitioners, the article produced by them
whi ch they call Khandsari sugar, is alnost indistinguishable
from the pl antation sugar mnmills. \Wether the article
produced by the petitioners is very much simlar to
pl antation sugar or not 1is a noot question. The other side
has controverted this avernent. The process of nmanufacture

is different. The market price of Khandsari is |ower
dependi ng on the quality.
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The nost inferior variety would be nore |ike the Khandsari A
produced by the indigenous process (yellow shin colour and
powdery in forn) and would fetch a lesser price in the
market. It would appear fromthe affidavit that the nost
superior variety might perhaps be approximate in appearance
to the plantation sugar manufactured by the sugar mlls but
would all the same fetch a sonewhat |esser price than the
price fetched by plantation sugar It is a different
conmer ci al product known by a different name in the trade Be
that as it may, the argunent that unless both are regul ated
under the Act Art. 14 would be offended, is neritless. This
Court has had several occasions to deal wth a sinilar
problemin the context of taxing statutes And this Court has
consi stently taken the view that is the mtter of
classification the Legislature has a w de discretion in
sel ecting the persons or objects it wll tax, and that a
statute is not open to attack on the ground that it taxes
some persons or objects and not others. Everything-or-
not hi ng ar gunent is basically fall aci ous. For, t he
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Legislature may tax or regulate the trade in some objects
and not in others O may bring within its net sone objects
initially and nay cast the net wider later on O may tax or
regulate the trade in only such objects which it considers
expedi ent or worthwhile. The decision, essentially a policy
deci sion, may depend on several factors. Factors, such as,
the felt necessity for such an inpost or regulation of a
trade in a particular article, likely inpact of the decision
on the trade, industry, or consumer, viability of the sane
fromthe stand point of its own managenment resources O from
the angle of the net advantage to be secured in the bal ance
sheet of pros and cons taking into account the anticipated
adm ni strative and managenent inputs required to be invested
in the exercise. In substance, it is a policy decision
turning on nunmerous and conplex factors. |In East India
Tobacco Co. v. State of Andhra Pradesh(t) this Court has
gquoted with approval the follow ng passage fromWIIlis on
Consti tutional Law2):

"A State does not have to tax everything in

order to tax sonething.” It is allowed to pick and
choose districts, objects, persons, nethods and even
rates for taxation if it does so reasonable .... The
Supr eme

(1) [1963] 1 S.C. R 404

(2) WIlis on Constitutional Law p. 857
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Court has been practical and has permitted a very wi de
latitude- In classification for taxation."

And this Curt has turned down the plea that in order
to respect Art 14, both varieties of tobacco (Virginia
tobacco on the one hand and country tobacco on the other)
nust be taxed or none. says the Court:

"if a State can validly pick and choose one
commodity for taxation and that is not open to attack
under Article 14 the same result nust follow when the
State picks up one category of ‘goods and subjects it to
taxation."

In the matter of market regul ation al so Khandsari and
M1l sugar are governed by different regulations As a'matter
of fact mll sugar is subject to control and regulation of
no mean order under Sugar (Control) Order of 1966 where
under the sugar mlls are obliged to mnake available a
significant quantity of sugar by way of levy at stipulated
prices which are very much | ower than prevailing open market

prices Khandsari’ produced by the petitioners was not
subject to similar control, for all these vyears. The
producers of Khandsari |ike petitioners, it is obvious have

benefited thereby. 1t 15 true than for a 'short period
Khandsari was also subjected to |evy under Khandsari  Sugar
(Levy) Order of 1981 on a relatively snall portion of its

producti on That however makes little difference “from the
standpoi nt of challenge to section 2(a) of the Act on the
ground that MIIl sugar is not included in the definition of

"agricultural produce and not subjected to the provisions of
the Act. So also the nmere fact that both are sweetening
agents will not justify condemation of the classification
which is based on a totality of the factors of
differentiation There is therefore no substance in the
chal l enge fromthe standpoint of Art. 14 of the Constitution
of India. It is not for this Court to question why Khandsari
produced by the petitioners is |Included when sugar produced
by the MIlls Is not so included. It is not a question to
which we can legitimtely addr ess our sel ves, for,
essentially it is a question of Ilegislative w sdom and
| egislative policy dictated by countl ess and conpl ex
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consi derations. The Court cannot, and will not, substitute
its own wisdomin place of the legislative wisdomin such
matters. The
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Court will not inpose on itself this responsibility, if not
for any A other reason, than for the reason that it is
beyond its province, The argunents advanced on this
wavel ength need not, therefore, detain us any a | onger

The petitions, accordingly, fail. Rule issued in each
of the petitions will stand discharged There will be no
order regarding costs. Interimorders will stand vacated.

In view of the majority decision, all the wit
petitions are dismssed. There wll be no order regarding
costs. Interimorders will stand vacated.

A P.J. Petitions disnssed
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