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PETI TI ONER
AKHAND PRATAP S| NGH YADAV

Vs.
RESPONDENT:
KUNWAR SURENDRA PRATAP SI NGH &4 CRS
DATE OF JUDGVENT: 10/ 01/ 1996
BENCH

J.S. VERVA, K VENKATASWAM

ACT:

HEADNOTE

JUDGVENT:
JUDGMENT
K. VENKATASWAM , J.

Aggrieved by the dismissal of his Election Petition No.
36 of 1990 on the file of Hi gh Court of Madhya Pradesh, the
appel l ant has filed the present appeal under Section 116-A
of the Representation of the People Act 1951, hereinafter
cal l ed the Act.

In the election held in the nonth of February, 1990 for
No. 44 - Jatara Constituency in the District of Tikangarh,
madhya Pradesh, the appellant alongw th 24 others candi dates
contested in that constituency by filing nomnation. The
appel l ant polled 13,16 votes while respondent No. 2 was
pol | ed 15,221 votes. Respondent - No. 2 having secured 1505
votes, nore than the votes polled by the appellant, was
declared elected to the said Constituency. -the appellant
chal l enged the election of the second respondent by filing
the Election Petition in the H gh Court.

The main grounds of attack in the Election petition
were that his full name is ' Akhand Pratap Singh Yadav', but
inthe voter’s list as well as in the ball ot papers his nane
was shown as ' Akhand Pratap Singh’. The failure to-give his
surname ' Yadav & both in the voters’ list and inthe ball ot
papers had nmaterially affected the voting and the result of
the returned candidate to the prejudice and detrinent’ of
the appellant. According to the appellant he had convassed
t hroughout the Constituency giving proninence to -his ful
nane, nanely, ’'Akhand Pratap Singh Yadav’', whereas in the
bal | ot papers his nane was nmentioned as ' Akhand ' Pratap
Singh’ which sounded simlar to the nanme of the returned
candi date, nanely’ Surendra Pratap Singh’ which created
confusion in the mnds of the voters in particular anongst
the rural and uneducated voters who were famliar with the
appel l ant’ s/ petitioner’s nane as ' Yadav'.

The second ground of attack was that that the Returning
Oficer failed to prepare a complete |ayout of the counting
hall for each Constituency and also failed to give the
appellant a notice of the tine and place for counting of
votes at |east one week before the date fixed for counting
as required by the rules and guidance contained in the
handbook issued for the guidance of the Returning Oficer
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As a consequence of that the appellant could not prepare his
list of required counting agents. It was also averred in the
El ection Petition that adequate arrangenents for counting of
votes were not nade by the Returning Oficer and that there
were open nal practices of manipulations in the counting of
votes in favour of the returned candidate. Yet another
contention taken in the election petition was that the
Returning O ficer had refused to admt his counting agents

in the counting hall. The appellant was informed that there
woul d be 14 tables for counting and two tables for Returning
Oficer in the counting hall. The petitioner could however

manage to submt only ten conpleted forms with photographs
of his proposed counting agents. He could not submt four
nore forns with photographs of his proposed counting agents
for want of sufficient time and the Returning Oficer
declined to revive his forms stating that they were not
given within the tine fixed for that purpose. This resulted
n sone counting tables unattended on behalf of the
petitioner/appellant. The el ection of second respondent also
was chal l'enged on the ground t hat t he
petitioner’s/appellant’s _application for re- count was
arbitrarily rejected by the “Returning Oficer and if a re-
count had been allowed, the appellant would have got nore
votes than respondent No. 2.

In the Hi gh Court the petitioner exam ned hinself as
P.W 2, apart from other w tnesses. The appellant has al so
filed a nunber of docunents in support of = his case. The
| earned Judge on a 'careful consideration of the pleadings,
docunents and the oral evidence found that the appellant had
not filed any application under rule 8/ 9 of Election Rules
before the Returning Officer for addition of his surnane
"Yadav’ to his name in the list of the nom nated candi dates,
as alleged. The non-addition of the petitioner’s  surnane
"Yadav' in the ballot papers didnot nmaterially affect the
voting and result to the detriment ~of the appellant. The
| earned Judge further held that though it was obligatory on
the part of the Returning Oficer to prepare the l'ayout of
the counting hall and given notice of time and 'place of
counting votes to all the candidates, well in advance, the
failure to do so, on the facts of this case, did not
materially affect the results of the election. The further
finding of the |earned Judge was that the appellant failed
to prove that he was wongly denied to add four nore
counting agents on the ground that the request was made
after expiry of the time while such request was acceded to
for admitting counting agents of the B.J.P. candidates. The
| earned Judge also found that the allegations with respect
to arrangenment and mal practices in the counting of votes
were not proved by giving necessary material. In the |ight
of the findings, the H gh court disnmssed the Election
Petition with costs.

The | earned counsel or the appellant, while reiterating
the contention regarding the failure on the part of the
Returning Oficer to add his surnane also submitted that
Jatara Constituency consisted of 148 polling booths and the
counting of votes factually took palace only for the 147
pol ling booths and the votes in one polling booth had not
been count ed.

Let us dispose of the additional contention which was
not raised before H gh Court at the outset. A perusal of the
El ection Petition does not showthat such a contention,
though serious one, has been raised and presunably for that
reason no issue was franmed on that aspect. Even before us,
the learned counsel was not in a position to contend that
such a plea was taken out not considered. he could not also
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argue that sufficient evidence was let in to substantiate
that plea. The contention being one which requires evidence
t belet in, we are not able to appreciate the contention in
the absence of pleadings and evidence and, therefore, we
reject the sane.

The | earned counsel for the appellant, no doubt
el aborately argued on the question concerning the failure on
the part of the Election authorities in not adding the
surname of the appellant in the voters list and in the
bal | ot papers. The learned Judge has also dealt with this
aspect el aborately by referring to the evidence of the
appel l ant as PW2 and one Subhash Chandra Suri, Gade 'I’
Clerk in the Collectorate, Tikangarh (PW) who was on
election duty in the Election Ofice during February, 1990
Assenbly el ections. Except. the oral assertion of the
appel l ant as PW2 that he made the application under Rule 8
requesting the Returning Oficer to correct his name in the
list of” nom nated candi dates by adding his surnanme ' Yadav’
agai nst hi's nane ' Akhand Pratap Singh’ shown in the voter
list, no other docunentary evidence was produced of PW, it
was found  that the appellant neither filed any application
for suffixing his surname ' Yadav’ to his name, nor was there
any order of the Returning Oficer including the surnane, as
asserted by the appellant, in the records. It was also
further brought out in‘the oral evidence of the appellant as
PW2 that he had contested Lok Sabha el ections w thout the
surnane 'Yadav’'; that he always used to sign as 'Akhand
Pratap Singh’ only and in the present Election Petition he
has only singed as  "“Akhand Pratap Singh wthout suffixing
his surname ’'Yadav'. The contention that he was popularly
known as 'Yadav' and he  canvassed through  out the
constituency giving promnence to his full~ name ' Akhand
Pratap Singh Yadav' and failure to add his surnanme in the
bal | ot papers created confusion in the minds of wvoters
especi ally anongst the rural uneducated voters cannot be
accepted; for the sinmple reason that the rural and
uneducated voters go by the synmbol allotted to the
candi dates and not by the nane of the candi dates. For al
these and other well founded reasons, the |earned Judge has
rejected the contention and we are in agreenment with that
concl usi on.

Even on other issues the findings of the |earned Judge
are very well based on evidence and we find no good reason
to differ fromthe | earned Judge

In the result we find no ground to interfere with the
Judgnment and Order of the learned Judge. Consequently the
appeal fails and is dismssed with costs.




