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PETI TI ONER:
ALL | NDI A FEDERATI ON OF CENTRAL EXCI SE ETC.

Vs.
RESPONDENT:
THE UNION OF | NDI A & ORS.
DATE OF JUDGVENT: 22/ 11/ 1996
BENCH:

K. RAMASWAMY, K, VENKATASWAMY, G B. PATTANAI K

ACT:

HEADNOTE:

JUDGVENT:
THE 22ND DAY OF NOVEMBER,” 1996
Present:
Hon' bl e M. Justice K _Ramaswany
Hon’ blle M. Justice M Venkataswam
Hon’ bl e M. Justice G B. Pattanaik

Yogeshwar Prasad, P.P. Ml hotra, K -Madhaya Reddy, Sr.
Advs., (K. T. Anantharaman) Adv. for Khaitan & Co., ns.
Rachna CGupta, P.K Bajaj, (R Vasudevan) ~ Adv. (NPR), A K
Srivastava, P. Par meshwar an, V. J. Franci s, Ms. C
Ramamurthy, L. R Singh, Ms. Anu Mohla, K K Mhan, S K
Mehta, Probir Mtra, MA  Krishnamoorthy, V. Bal achandran,
Advs. with them for the appearing parti es.

JUDGMENT

The foll owi ng Judgnent of the Court was delivered:

The Goup ‘B posts in the feeder-cadres (a) and (b)
above (i.e. Superi ntendents of Centr al Exci se and
Superintendents of Custons (P) are filed 100 per cent by
pronotion. Those in the feeder-cadre (c) above (i.e. Custons
Apprai sers) are filled 50 per cent by direct recruitnent
consisting of (c)(i) above and 50 per cent by pronotion
consi sting of (c)(ii) above.

Prior to the coming into force of the 1987 Rules,
promptions to Group ‘A posts were given on the basis of the
respective cadre strength of feeder categories. This manner
of filling up the vacancies was challenged by a group of
officers by filing Wit Petition (Cvil) Nos.4532-33/78 in
this Court. Inter alia in the said Wit Petitions, the
petitioner challenged pronotions of 174 Superintendents of
Centr al Exci se and 10 Superi nt endent s of Cust ons
(Preventive) on the basis of panel prepared by the DPC held
in 1978. One of the main contentions raised in those Wit
Petitions was that for pronotion to Group ‘A Service, all
eligible officers belonging to three Goup ‘B feeder
categories should be arranged in one comopn consideration
list based on their continued length of service in ‘B
Goup. It may be noted that when those Wit Petitions were
pendi ng, statutory rules were under-contenpl ati on and
factually were not there. This Court gave directions in
those wit petitions fixing a tine for fram ng the statutory
rules. When this Court was informed about the fram ng of the
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rules, those wit petitions were disposed of on 23.9.1987
observing ‘the pronotions now in dispute, wll also be

| ooked into with reference to the Rules and re-di sposed of
in accordance with | aw .

The petitioners in WP.(Q No. 306 of 1988 were
aggrieved by Rule 18 and hence they have challenged that
Rule. Rule 18 is set out bel ow -

"18. Appointnent by pronotion to

G ade VI of service:-

(1) Appointrment to the vacancies in

Grade VI of the Service required to

be filed by promption wunder sub-

rule 2(ii) of rules 5 shall be by

pronoti on of t he fol |l owi ng

categories of Goup ‘B officers in

the Central Excise, Custons and

Nar cotics depart ment who have

conpl et ed three years regul ar

service in the Group ‘B posts of -

a) superintendents of Centra

Excise in the Central Excise

Depart ment and Di strict Opi um

Oficer of Intelligence Oficers of

Superi ntendents (Executive) in the

Nar coti cs Departnent.

b) Appraisers of Custons in the

Cust ons Depart nment.

c) Superi nt endent s of Cust ons

(Preventive) in t he Cust ons
Depar t ment .

(2) (a) The vacancies to be filled
by pronmotion shall be filled in
accor dance with t he comon

seniority list of the three G oup
‘B’ categories of the Oficers
mentioned in sub-rule (1) above.

(b) The seniority of the officers
in Goup ‘B feeder categories of
service for eligibility for
promotion to Goup ‘A shall. be
determ ned on the basis of their
regul ar length of service in their
respective group ‘B categories,
subject to the condition that the
inter se seniority in each feeder
cat egory service shal | be
mai nt ai ned.

(3) (a) The pronotion shall be made
on the principle of selection on
merit basis.

(b) The Conmi ssi on shal | be
consulted for naking pronotions to
Grade VI.

The arrevance of the petitioners in WP.(C) No. 306 and
1200/83 is that having regard to their cadre strength and
the time taken by themto reach Goup ‘B status, they my
not get their due share if Rule 18(2) is allowed to Hold and
field.

The petitioners in WP.(C Nos.4532-33/78, noved this
court again by filing application for contenpt for not
conplying with the order of this Court in not preparing a
seniority list wthin the stipulated time. This Court
extended the tine and thereafter a common seniority |ist was
prepared. Challenging that, WP.(C No.1200/83 came to be
filed.
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Thereafter, certain directions were given pending
di sposal of these wit petitions. The petitioners in WP. (Q
No. 1093/90 felt that unless they nove this court and project
their point of view, their interests may be jeopardised.
Hence they have filed WP.(C) No.1093/90.

We have heard counsel on both sides. The question of
determ nation of seniority of Goup ‘B Oficers of the
different feeder cadres in their quota of pronmption to the
entry grade of Assistant Collector/Senior Superintendent in
the Indian Custonms and Central Excise Service Goup ‘A has
been the subject matter of dispute for quite sonetinme. As
noti ced above, apart from noving this Court, a nunber of
cases were pending before various H gh Courts and Centra
Admi ni strative Tribunals. Fortunately, one aspect of the
di spute was given a quietous by this Court recently by a
judgrment dated 8.5.1996 in Gaya Baksh Yadav vs. Union of
India and Qhers (JT (1996) 5 SC 118). That was a dispute
between directly recruited Appraisers of Custons and
pr onot ees bel ongi ng'to that category.

CGeneral'ly speaking, the cause for all these litigations
appears to be that an inpression has gained ground,
unfortunately, both anpbng the Custonms Oficers and Centra
Excise Oficers of the feeder cadre that the other side is
encroaching upon its legitimte chances of promtion to
Goup ‘A posts. I'n other words, a feeling has conme to stay
that the other side is trying to benefit at its cost. This
feeling, 1in the absence of statutory rules, has got
conplicated on account of the clains and counter-clains on
both sides and al so on account of its having been unresol ved
for quite a nunber of years. In this background unless there
exists a spirit of accommdation and goodwi ||l on the part of
all concerned coupled with a sense of appreciation of the
other party’'s point of view a solution to satisfactory
settlenent of disputes may not be possible.

It is obvious that these matters are pending in this
Court since 1988. Wen we heard the matter on the |ast
occasi on, |learned counsel appearing for the Union of India
pl aced before us a communication from the Governnent of
India, Mnistry of Finance, Department of Revenue dated
8.6.1989 addressed to the first petitioner in WP.(CQ
No. 306/88 in his capacity as Secretary to the Federation and
copies were marked to other simlar Federations/Associations
of concerned officers. Enclosed with the said comrunication
we find certain proposals for resolving the disputes pending
for a long time suggested by the Central Board or Revenue.
Wiile finalising the proposal, they have taken into account
various aspects including the |long pendency of the cases at
various |evels. The proposal, according to them is
equitable and fair and it takes care of legitimate interest
of officers of all the three feeder categories.

W have gone through the above-nentioned  proposa
carefully and applied our nind and we find that the said
proposal is fair, just and equitable in the facts and
circunstances of the case. W also find that well-founded
reasons are given for the ultimate solution given in-the
proposal. In order to further justify/strengthen the
proposal and the ultinmate rati o suggested, we make the chart
given at the time of hearing by the | earned counsel for the
petitioners in WP. (C) No.306/88 as an annexure to this
judgrment. A look at the chart will give a panoram c vi ew of
both the streans and would help for easy understandi ng of
the issues. None of the |learned counsel appearing for the
respondents in WP. (C) No.306/88 pointed out any m stake in
the chart. We, therefor, accept the said proposal

It is seen from the conmunication dated 8.6.1989 that
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the proposal was forwarded to Federations/Associations
concerned in order to enable themto arrive at a consensus
and on arriving at such a consensus to report to this Court
for disposal of these matters on that basis. Unfortunately,
even after |apse of seven years, the parties could not
arrive at a consensus and consequently, we have to step in
to settle the issue. W may also point out that when the
| earned counsel for the Union of India handed over the
proposal, none of the counsel appearing for the parties
seriously objected to the ternms of the proposal

The rel evant portions of the proposal are set out bel ow

"2.2 The seniority list of each of

the above three feder-cadres is

local and is nmaintained by each

Col | ect or at e/ Cust om House-wi se. The

All-India lists of the first two

feeder cadres are prepared  on the

basis of continuous | ength of

regul ar service in the grade,

subject to maintenance of inter se

seniority of each local cadre. The

inter se rankingin the 3rd feeder-

cadre (that is, Custonms Appraisers)

was as per the General principles

of determining seniority of various

categories of persons enployed in

Central Service (generally known-as

guota-rota principles) stipulated

inthe Mnistry of Home Affairs

oM No. 9/ 11/ 55- RPS dat ed

22.12.1959 (which were nodified by

the Departnent of Personnel _and

Trai ni ng oM No. 35014/2/ 80-

Estt.(D) dated 7.9.1986) prior to

the framng of the Indian Custons

and Central Excise Service Goup A

Rules, 1987, in these Rules of

1987. It has been provided vide

sub-rule (2) of Rule 18 that -

(a) The vacancies to be filled by

promotion shall be filled in

accor dance with t he comon

seniority list of the three Goup

‘B categories of the officers

nmentioned in sub-rule (1) above.

(b) The seniority of the officers

in Goup ‘B feeder categories of

service for eligibility for

promotion to Goup ‘A shall be

determined on the basis of their

regul ar length of service in their

respective Goup ‘B categories,

subject to the condition that the

inter se seniority in each feeder

category of service shal | be

mai nt ai ned.

3.1 The question of determnining the

seniority of the Goup ‘B Oficers

of the different feeder-cadres in

the quota for pronotion to the

grade of Assistant Coll ector/ Senior

Superintendent Group ‘A has been

the subject nmatter of dispute in a

nunber of cases, and t hus,
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unfortunately, remained unresolved
so far. There have been clains and
counter-clains by the officers of
the different feeder-cadres. Even
at present, this dispute is the
subject matter of a number of wit
petitions, inter alia before the
Hon, bl e Suprene Court.

3.2 Careful thought has once again
been given to find a just a fair
solution with a view to resolving
this | ong out st andi ng di spute
taking into account the reasonable
prospects of pronotion of officers
of different feeder-cadres. it is
expected and hoped that, given the
goodwi I | and a sense of reason on
the part of all the concerned
parties, it should be possible to
find a solution which -is just and
fair-to find a solution fromboth
the streams - nanely Custonms and
Central Excise.

4. Wth this object” in view, the
Board have /taken stock of the
nature of Goup ‘A entry grade
posts (Senior
Superi nt endent s/ Assi st ant

Col I ectors) which are the -subject
matt er of di sput e. For this
purpose, the total nunber of posts
inthe entry grade of Goup ‘A
Servi ce have been divided as (i)
Central Excise posts and (ii)
Customs posts, on the basis of
functions which each post i s
required to perform Posts required
to perform wholly or predom nantly
functions under the Central Excise
posts. Similarly posts required to
perform wholly or predom nantly
functions wunder the Customs Act
have been treated as Custons posts.
The ratio so arrived at has been
applied for dividing the conmmon
posts in the Directorates and
CEGAT. This calculation gives the
ratio of 65:36 as between Centra

Exci se and Custons posts. Since the
posts and persons nmanning them
cannot be divided into fractions,
the figures have been rounded to
67:33 so as to give the workable
ratio of 2:1.

5.1 The proposal is that the
pronpbtee quota vacancies in the
Group ‘A grade of Seni or
Superi nt endent/ Assi stant Col | ect or
may be filled from Central Excise
and Custons Goup ‘B Oficers in
the ratio of 2:1, the nunber of
vacancies falling to the share of
Custons G oup ‘B Oficers being
further apportioned between the two
feeder cadres of custonms - nanely,
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Custons Appraisers and Cust ons
(Preventive) Superintendents in the
ratio of their respective
sanctioned strength (which, rounded
off to workable ratio, cones to
2:1).

5.2 The need to further sub-divide
the nunber of vacancies in the
share of the Customs Goup ‘B
Oficers bet ween t he Cust ons
Appr ai sers and Cust ons (P)
Superintendents arises because: (a)
the two feeder cadres of Custons
Appr ai ser and Cust ons (P)
Superintendents are different and
separate, (b) their seniority lists
are separ ate, (c) wher eas
recruitnent to Cust ons (P)
Superi nt endents’ Grade is 100% by
pronmotion, in the case  of Custons
Apprai sers, it is 50%  direct
recruitment and 50% by pronotion,
and (d) in terns of ~the GCeneral
Princi pl es governing determ nation
of seniority laid down by the
M H. A. / DOP&T, where there are nore
than one feeder cadres, the inter
se seniority ‘of each feeder cadre
is required to be mmintained while
preparing the seniority list in the
hi gher grade to which pronotions
are to be nade, which is also the
promotion in the 1987 Recruitnent
Rules of 1C & CES Group ‘A .

6.1 It is noticed that Centra
Excise Group ‘B officers get their
pronmotion to Group ‘B after ‘having
put in, by and large, very long
years of service in Goup ‘C and,
consequently, they are of —nuch
ol der age-group as conpared to
Cust ons Appr ai sers. Ther ef or e,
placing the Superi nt endent s of
Central Excise first and placing
Custons officers thereafter, in the
promoti on panel would not present
any mat eri al di sadvant age to
Customs O ficers. The age-group of
Superintendents of Central Excise
is, by and large, such that they
woul d retire before their turn for
next promotion to the grade of
Deputy Coll ector conmes. As of now,
there is hardl y any Deput y
Col | ect or of Centr al Exci se
anywhere in India who is a pronote
from Goup ‘B in the Central
Exci se; Central Excise officers
woul d generally retire as Assistant
Col l ectors, thereby increasing the
chances of O ficers of younger age-
group from the Custons streamfor
their next pronotion to the grade
of Deputy Collector.

6.2 By and large, simlar position




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 7 of 8

would be there in the case of
Custons (P) Superintendents vis-a-
Vi s Directed recruit Cust ons
Apprai sers. Therefore, a reasonable
pl acenent in the conbined all-India
seniority |ist way be in the
foll owing order :-

i) Superi nt endent s of Centra
Exci se, Goup ‘B

ii) Superintendents of Custons (P)
Goup ‘B

iii) Custons Appraisers.

6.3 To sumup, according to the
above fornmula, each bunch of 9
vacancies in the ~pronmption quota

for Goup ‘B feeder-cadres will be
apportioned in the ratio 6:1:2
consi sting of Central Exci se
Superi nt endent s, Cust ons (P)
Superint endent s and Cust ons
Apprai sers respectivel y. To

illustrate, if 9 ~vacancies exist
for the pronotee quotain Goup ‘A
entry poi nt, t he first Si X
vacanci es would go to
Superi ntendents of Central EXxci se,
the seventh \vacancy to Custons (P)
Superintendent and the eighth and
ni nt h to Appr ai sers; further
vacancies to be filled upon the
basis of a cycle in the above
or der.

7. For the purpose of making
promotions to Goup ‘A separate
consi derati on lists of
Superintendents of Central Excise
on the one hand, and Appraisers
(both di rect recruits and
pr onot ees) and Preventive
Superi ntendents of Custons on the
ot her hand, would be drawn up first
on all-India basis. Wile Goup ‘B
officers of the two feeder-cadres -
nanel y, Superintendents of Centra
Exci se and Superi nt endent s of
Customs (P) - may be placed in
their respective consi derati on
lists on the basis of their
continuous length of service in
Goup ‘B, the Goup ‘B officers
of the feeder-cadre of Appraisers
may be placed in their list on the
basis of the principles laid down

from time to tinme in t he
i nstructions of MHA/ DOP&T
applicable to all the Services
under t he Uni on of I ndi a,
circul at ed on 22.12.1959 and
7.2.1986"

So far as inter se seniority between direct recruit
Apprai sers and pronotees is concerned, that should be
finalised in the light of judgment of this Court in Gaya
Baksh Yadav’'s case (supra). To that extent, last portion in
para 7 (underlined portion) in the above proposal stands
nmodi fi ed.
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As stated above, we find that the above nodified
proposal is just, fair and equitable and accordingly we
direct the Union of India to anend the inmpugned Rules so far
as GGoup ‘A Service is concerned. Review all post-1979 ad

hoc promoti ons to t he post of Seni or
Superi nt endent/ Assi stant Collector in the pronptee quota in
the 1light of the present proposal, redetermne the

respective placenent of the pronotee officers in the
conbi ned Group ‘A seniority list and regul ari se accordingly
the posts of ad hoc pronotions.

In Goup ‘A Service of the Custons and Excise
Department, 50% of the cadre strength are filled by direct
recruitnment through Union Public Service Conm ssion and the
bal ance 50% are filled through pronotion from Goup ‘B
cadres. Goup ‘B officers. when prompoted to Goup ‘A
Servi ce, obviously have no right to occupy nore than 50% of
their prescribed quota. It wuld, therefore, be incunbent
upon the Government” to re-arrange or regularise the
seniority list in Goup ‘A Service keeping the inter se
gquota of the direct recruits and pronotees intact and shoul d
not allow either to get any pronmotion in excess of their
guota. The ad hoc pronotions given to Goup ‘B officers in
Goup ‘A Service, pursuant-to interimorders of this Court,
woul d not, therefore, have any effect  or prejudice the
interests or rights of the direct recruits of Goup ‘A
Service while re-arranging the seniority in Goup ‘A
Service as indicated in the judgnment. 1t would, therefore,
be of necessity that the Governnent should re-arrange their
inter-se seniority ‘and pronotions of the respective direct
recruits and pronotees within their quota and consequentia
pronmotions in further higher services.” Their 'seniority
arranged accordingly.

The Wit Petitions are accordingly di sposed of.

In view of the disposal of min Wit Petitions, no
further orders are necessary in t he Interlocutory
Applications including the Contenpt Petition and they stand
di sposed of accordingly. There will be no order as to costs.




